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SO M E 


Doubts & Queſtions, 


IN THE 


L A W 


Eſpecially of 


SCOTLAND. 


AS ALSO, SOME 


OF IHE 


LORDS 


COUNCIL "_l SESSION: 


DECISIONS 


COLLECTED & OBSERVED 
By Sir FOH N NISBET of Dirleton, Advocate 
to King CHARLES Ik 


To which is Added, 
An INDEX, For finding the Principal Matters in the faid Deciſions. 
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7 ADVERTISEMENT. 
TO THE ; 
"READER. 


HE Decealt Sir Z OH N 
NISBET of Dirkton , 
His Abilities inthe LAWS, 
and generally in, all Learning, pro- 
cured him the Employment 'of 
Kings Advocate, And one of the 
Lords of Sefton, and other Honour- 
able Places deſervedly conferred 
upon him, .in the time of His late 
Majeſty King CHARLES the | 
Second. 
' His long Pradtice and profound 
Knowledge, in Our Laws, . gave the 
Riſe to the following Dowbrs and 
Queſtions ; Which, if he had Lived, 
he would have Anſwered and Clear- 
ed; as he has done many of them, to 
the great fatisfaction of our Ableſt 


YRS _ Lawyers, 


— OS. ee, 


IR =o re 
——— — — woe diiecy wy, Qi A ws _ 


Lawyers, and great improvement of 
our Law. dan 


Hp 


The Dec:þons are, What his Lei- 


ſure, from publick Office, could al- 
low him to Obſerve, and were ever 
thought 1o Succinct and Judicious, 
that:moſt Lawyers were at Pains, to 
cauſe Copy them from the com- 
mon * Manuſcripts, though neither 


full nor Correct ;* which now in the 


Printing is carefully helped, 


At Edinburgh, the fifteenth day of July 1697. Years: 


HE Lords of His Majeſties Privy Council, Do hereby Grant 
zo George Moſman, Stationer Burges of Saburgh, his 
Fleirs or Aﬀfigneys, The ſole Priviledge of Printing axd Selling 
4 Book, Emutuled, Some Doubts and Queſtions of the Law, 
" — — Eſpecially of Scotland; As alſo, The Deciſions of the Lords 
of Sefſion, Obſerved by Sir John Nisbet of Dirleton, Advocate to His 
Majeſty King CHARLES the Second: Together with, An Index to 
the ſaids Deciſions : And diſcharges all other Perſons whatſomever, to Re-print, 
Vena, Sell, or Import, any of the ſ#ids Books, for the ſpace of nineteen Tears, 
after the day and aate joF under 'the Pain and Penalty of the Confiſcation > 
of the [aids Books, .to the ſaid George Moſman, Fig his own uſe and behoof, e 
and of the Suns of «n bundred Ponnds Scots, to be payed by the Re-printers, 
Sellers, or Importers of the ſaid Book to the ſaid George Moſman. 


Extrafted by Me 
GILB. ELIOT Cls. Sti. Cor). 


LIST 


; 7 5 


Bonds of Provifion to Children. 16. 


Bond of Relief. Ib. 
Baron Courts. IT. 
Baſtard. Ib. 
Biſhops. I 2. 

1b. 


.Biſhops Debts, 


S 


OF THE 
| Several Heads of the following Doubts and Queſtions; 
A. Bodomaria | age: 
Diu "OO ang Burghs Liferent Eſcheat, Ib, 
A Adyocation by the n ; | 
{tices. 2. Camera Imperialis, DD. 
Alimenta. 3. Captions. Ib. 
Altarage. 1b. Caualities of Superiority. 13. 
Annexation to.a Barony in another Cauſa cum qua Res tranſit, Ib. 
Shire. 1b, Cautioner and Relief. th. 
Annualrent. {b, Chaplainrie. Ib. 
Annualrent for Damnage. 4 Charge to enter Heir. I4. 
Right of Annualrent. Ib. Chattels Real. Ib. 
Relics Annuity. 5. Children and Creditors. Ib. 
Annus Utils. 1b. Childrens proviſions, Ib, 
Appellatio. Ib. Civitas | Ib. 
Appellatio a Camera Imperialz. 1b, Clauſes in Contra&ts of Mar- 
| De Appellatione a Prefeffo Pretorio,  riage. I5, 
oF aliorum Fudicum ſententiis, 6, Coals. 16, 
Appellatio a Vicario, Ib. Collation. Ib, 
Approbatio, 1, Commiſſion not to Expire - morte 
Arreſtment. 7. Mandatoris, I 7s 
Arreſtment of Conditional Debts. $8. . Commiſtoners tothe Parliament.1b. 
Arreſtment Louſed. 1b, Commontes. Ib. 
ng Averſronem, 1b, Common Appendant, - 18, 
«GY B Communio. It. 
; Compenſation. Ib. 
Back-bonds to the Exchequer. 15 Com poſition for Entry, 19. 
Bairns Part. 9. Compriſer. Ih. 
Bond Heritable. lb. Compriſing, [b. 
Bond Moveable. 10. 


Infettments upon Compryſing. 53. 
Contitio, th 


Confelhon by Criminals, 24. 
Confirmation. | Ib, 
Confication; 26. 
Cc onfuft one tollitur obligatio, Ib. 
Conjundt-Fiar, E 27. 


Con. 


Conqueſt 2]. 
Conſenſus. 28. 
Conſenſus Domini, Ib. 
Conſent. Ib. 
Anent Conſiftories; Whereby the 


Uſefulneſsand Neceffity of theſe 
-Courts is evinced, and Doubts 


. and Prejudices,apainſt them, are 
cleared. 29. 
Conſolidation. 35» 
' Decreets contra Conſortes. 36. 
Corporations. "> þ 
Creditors of the Defun@t. Ib. 
Perſonsconvidt of Capital _ 
{ 
Curator. Ib. 
Curatores ad Lites. bb. 
D. 


Damnum. cum quis utitur Fureſuo, 38, 


( ) 


Adio ad | Diftratum. if 


Divifion of the Duties of ut 
betwixt Buyer and Seller. Y 


Donato anter Virum fy Uxorem, Ib. 
Donatio mortis Cauſa. 
Donatio non acceptata, mr 


Donators upon Recognition and 


Forefaulture. 45» 
Duels and Hame-ſucken. Ib, 
E. 

Emancipatio, Ib. 
Contrattus Emptionis, a Pretio inci- 
LT aut Menſura. Ib, 


What way the Buyer may be urg- 
ed to Enter. 1b. 


Entry of Afhgneys _ —_— 


nation. 
Entry upon Refignation by a fo 


. gular ſucceſlor, 


Death-Bed. _ 'Þ, Liferent Eſcheat. rb 
Debitor and Creditor. | 39- Eſcheat fingle. 48. 
" Nomina Debitorum. Eſcheat without Backbond. #b. 
| Strangers Debts. 5 Delivered Evidents. 49. 
Debitum Annuum. 40. Exception againſt the Cedent, if 
Debitum m Diem. I, always competent againſt the 
Derime. Ib. . Afigney? 
Decreets of the Lords of Seſſion. 1h. Executor. ry 
Deeds both inter Vieos, cf Mortis Executor Creditor. 52. 
 Cauſa. Ib. Executor Nominate. Ib. 
Dependence. - 41. Executory. Ib. 
Deſtination of Succeſhon. 1b, Extent. 54 
Deſuetuds. #9. Extimguiſhment of Rights. Tb, 
Dres ceptus, {b. F | s 
—— mom _ A ry Faculty to alter. fb. 
Power to Diſpone, notwithſtand- Try _ iſpone. - 
7 _ giving _—_ the =_ | er Faculty. 55. 
Que Facultatis fint? Ib. 
Diſpoy/ori collata 3 in ativan ahi Lonmal inteligendum "OR ET ns 
preſcribi? Ib. 
Diſpoſition 43- Faculty reſerved to diſpone. 1b. 


Fee 


Fee. Heirs of Tailzie. | Th, 
De Feodo Pecunie fy Nominum: 57. uo caſu, Heirs of Tailzie may be 
Feus. 67. conſidered as Creditors? 89, 
F uda Nobila, Ib. FHereditas. 89. 
Far. Ib. Aditio bareditatis, Ib, 
Fiars of ads, 68. Heres Contrabens. Ib. 
Fiars if I ailzies, 69, Repudiatio Hlereditatis, Ib, 
Fiftio furis. 70. Servus Heres, Ib. 
Fiſcus. Ib. Ultimus Heres. Ib. 
Commiſſa Fiſco. Ib. Heirſhip Moveable. go. 
Flumina: Ib. Money conſigned for Redemption, 
Flumina Publica, Ib. whether Heritable or Moveable? 
Forfaulture. 71 Ib. 
Forisfamiliation, 77 Sums Heritable or Moveable. Ib. 
Funeral Charges. 16, Homologation. Ib. 
G Horning. 91. 
| : How fara Husband is 1yable for 
Geſtio Hereazs. 73- his Wifes Debt? Ib. 
Gitt. Ib. 


Gitt of Eſcheat with Backbond. 79. 


Gifts of Foretaulture. Ib. 
Gitts of Recognition. Ib. 
Gitt of Ward. $80. 


If Gifts of Ward and Non-entry 
. prejudge ſingular Succeffors? Ib: 
Goods belonging to the Rebels at 


the Horn. Ib. - 
Grana creſcentia. tb. 
Great Seal. ; 9; 


De Hypothecis, Vulgo Wadlſetts. 92. 
T ate Hypotheck. 


I 


94+ 


Immobilia. Ib. 
Immobilia per applicationem f aliis 
modis. - 95, 
Impofition upon the Pint of Ale. Ib; 
1mpoſitions of | Burdens upon' 
Shares. 96. 


 Impoſitions voluntary upon Shirs+ 


H ES 1b. 
| . Improbations. th. 
Heirs. IÞ.” Impugning the Authority of Par 
Behaving as Heirs. 82. Htament. - 4 
Hear of Conqueſt. Ib. Incendiarium. ! 97. | 
Difcuſhon of Heirs. 82. Incorporations. Ib*: 
Heir and Executor. Ib. Infeftment. of Annualrent, + Ib. 
Heirs Male. =o 54. Bale Infeftment. - 98." 
- Obligemeats, in ContraRts, - in fa- Infeftment-in a Right, both of Pro-. 
Yours of the Heirs of the Mar- - perty and Annualrent. - *: Ib: 
Tlage. . 35. Inteftment for the uſe and beho of 
Hers Portioners. 87+. - ... of another. 99. 
Heirs ot Provifionand ſubſtitute. 1b.. Conditional Infeftments. Hb. 
PE VAL Publick 


Publick Infeftments. 
Inhibition. 
Inhibition upon 'Teinds 
Inſinuatio, 

Inſtance. 

Inſtantia. 

Inſtrumentum Guarentigiatum. 
Interdi&ion. 

Inter decem Dies. 
Intrometter. 

Inve4a && illata. 


IO 
Duobus Inveftitis per modum C =4 
mationis, ſed poſterius acquirentis 
TJare prius confirmato, uter fit potior? 


Inveſtitura, 
Fura compleza. 
Juramentum. 

turiſatio, 
Furiſuitio Camere Imperialts, 
Jus accreſcend:. 

tus Maritt 
Yus Mariti of Relife, 
Jus Relicte. 
Yus Superventens. 
Juſtice-General. 
Neareſt of Kin. 
K:1 N G. 
King and Prince. 


1! L. 
Laudimium. 
Lawburrows for Eurghs. 
In; Letto : 
Legacies.. 

;tional Legacies. 

Legal. Revetfton. 
—_ and Intrometters. 


De, Legat.s.. $3 


atum rei aliene, 


n 
I OO, 
IOT. 
Ib. 
102* 
Ib, 
Ib. 
Ib. 
Ib. 
Ib. 


Legatum a Legatario acquiſitum ante 
wi efelre'4 


mortem Defun@i. 112 
Res eadem duobus Legata, * Ib. 
Legitima Liberorum, Ib. 
Legitimation per ſubſequens Matri- 

monium. II5, 
Marriage and Legitimation, 116. 
Leuteratio. Ib, 
Libellarius Contraffus, Ib. 
Liber. Ib. 
Liferenter. Ib. 
Executors of a Liferenter. 117, 
Liferents. +0 


Quando Dres cedit as to Liferenters? 


118, 
Ib. Vaſalus Ligius. Ib, 
104. Limitation of Fees = 
I6. Litiſconteſtation. 
Ib. Quo caſu Poſſeſſor in mala Fg _ 
Ib ſitutur pr Litiſcenteſtationem, & 
Ib quando non? Ib, 
- Locus Pantentie. Ib, 
b. 
Io6. M. 
Ib, Mare. | | t20. 
Ih, Marriage. Ib, 
107. Marriage Clandeſtine, 123. 
Materna Maternis, Ib. 
Matrimonium. I'24. 
Ib. Menſts. 125, 
J -_ Menſura T azative of Demonſtrative. 
Ib. 
Militia. Ib. 
Ib. Miln. Ib. 
Ib. . Miniſters Stipends in a Reddendo. 
Ib. Ib. 
110. Minor. | Ib. 
Ib. Minor non tenetur Placitare, 1:6. 
111. ReduCtion upon minority. Ib. 
Ib. Decreet againſt Minors. Ib. 
Ib. Mobil. ES 
Ib. Mobilium vilior poſſeſſio. Id, 
Modus babilis. 127. 


Mol- 
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Molendinum. }. Ib. 

| Malendina aquatica: Ib. 
Molendina Bannaria. Ib. 
Molendina navalia Immobilibus accen- 
ſentur; Ib. 
Molendina. nwperiee Ib. 
Diſtrictus Molendin:. h 128, 
Quomodo gui ſunt in diſtricfu Molen- 
dint cogt queant ? — 
An qui os in Diſtriu alibi molere 


oſant ? | Ib. 

An Extrui pofſit Molendinum quod 
noceat vicino ? Ib. 
An Molendinum poſit Extrut fine li- 
centia Principis ? Ib. 
Reſtagnatio Molendin:. nts pls Ib. 
Uſus Molendinorum Furi Civili ig- 
not1ts, a 
Ubi convenit, ut pro Familia molatur, 
uid Furis ft aucta fit? Ib. 
f a Mother and her friends may 


ſucceed? Ib. 

Mutuum. Ib. 
N, 

Non-entry. 130. 

Nowo damus. Ib. 


Nullitas ex verbis non licebit. - 131. 
Clauſula ex unnc prout ex tunc. Ib. 


Nundine. Ib. 

| Q. 

Oath of Coronation. 122. 

Qualified Oaths. en 

Correſpective Obligements. 133. 
* - Mutual Obligements in Con- 
tracts. Ib. 


If Offices do Eſcheat by Horn- 


ing ? Ib. 
Omiſſa & tnale appretiata, | Ib, 
Jpere. 134. 
Order of Diſcuſſing, 1b, 


) 


P. 

Pactis Privatorum non Derogatur Furl 

Communi,. 1b. 
Parliament. Ib. 
Paſſing from a Right. 125, 
Patents of Honour. Ib, 
Pecumia Pupillaris, Ib. 
Penſions granted by the King. 136. 
Perſonalis Aus, Ib 


Pignora. | Ib. 
Pleniſhing ; If a Wife be provided 


to a part of it ? Ib. 
Poſleflor. I37. 
Poinding of the ground, Ib. 
Prerogative. Ib, 


4 


Preſcription againſt the King. 1 40. 
Preſentation upon Forefaul- 
ture. ; I41, 
Proceſs againſt Strangers. 142. 
Procuratoties of Refignation. - 1b, 
Promiſe to Diſpone, not in writ. {b. 
Protections. DD. - 
Proviſions in favours of Bairns. 14.3. 
Proviſion in Bonds. b 
Provifions in Charters. Ib. 
Provifions in Contradts. 144. 
Proviſions in favours of Daugh- 


Preſcription. I 


ters. Ib, 
Publica. Ib. 
Pupils. 145+ 
Quartering, Ib. 
Quorum, {6, 

R: 

Ratihabitio. [he 
Fas Ratium. 


146+ 

= Realia in Re oy in Rem, 'Ib- 
ebellion. Wy 

Whether the Rebels Goods ought 

ta 


Ih.” - 


| ( 
to be Lyable to Creditors? Ib. 


Recognition. I47. 
Redemption Heretable or Move- 
_ able. 148. 
Order of Redemption. [b. 
Reduction. Ib. 


Reduction Ex capite Fraudis. 149. 


Tnfeftment after Reduction. Ub. 


Reduftion Ex capite Metus, Ib. 
Reduction upon Minority. - 1Þ. 
Reduction Ez capite Lect. 150, 
Re-entry after Redemption. 4b. 
Regalia. Ib. 
Regality. I51. 
Writs regiftrate, that cannot be 

found in the Regiſter, Ib. 


Regiſtratio. 152, 
Regum Cantratct us. 154. 
Relief of Cautioners. 155. 
Relacation. lb. 
Keluitio ſeu Retractus, Ib. 
Remiſhons. Ib. 
Renounciation. lh. 


Renounciation by. Daughters at 

their Marriage. 156. 
Renunciatio furi Publico, Ib. 
Res Fiſcales (& res private Regis. 16. 
Re-ſeafin upon Reduction. = 4. 
Reſervation in favours of Rehcts 


157. 
Reſignation. lb. 
De Keſrgnationibug, 158. 


| An Reſignatio in © Manbus Domain: 


. Supertorts, altenantem penitus de- 
veſtiat? 1 2 Ib. 
An ex Perſona Refignatarn, oY ejus 
vel obitu wel deliffo, Cuſtodsa Her- 

' edis of alia emolumenta Damins 


 direffo - obyeriant %: © - Ib, 


An in Feudis, que de Domino- Rage- - 


' © tenentur, iden Jus ſit, adeo ut per 
© Refignationem P aſallus deveſtiatur ? 
| 159. 


) | 
St Alienatione fafta, iy ex ea Reſip- 
natione; alia poſtea fiat, if ex ea 
etiam Reſignatio in favare n alter1us, 
ifgue primus Inveſtitus fuerit : of 
poſt eum prius acquirens : Juzritur 
 wuter Potur ? 161. 
An ts qui in Dominium direfum ſuc- 
ceſet Tituls fingulari, teneatur Ac- 
quirentem in wvaſallum recipere ex 
Refignatione in manibus Authoris? 
| 164. 
An Superior nedum Reſignatariun e- 
Juſque hereles, ſed Ceſſtonarios in- 
£/ teneatur ? 165, 
De Refignationibus a Domino direifo 
acceptattss, An deveſtiant Reſignan- 


tes? | 166. 
Retention. | I7I., 
Retours. Ih. 
Retoured Duty. Ih. 


Return of Lands to the Superior, 
upon a Proviſion. I 72. 
Return of Lands to the King, fail- 
zieing of Heirs Male. Ib, 
Reverſion. tb. 
Reverhons of Compryſings againſt 
 appearand Heirs. 73. 
Revertion Perſonal. 174. 
Legal Reverſion competent to Idi- 
os, KC, 175. 
Rights made by Dyvours 1b. 


Fraudulent Rights in prejudice of 


Creditors. 176. 
Right @ nor babente poteſtatem. Ib. 
Rights ad Tratum futuri Tempore 

=” = 1b 


Right in Treft. 177. 


Ripe & Ripatica. A Y 


Quando Dies cedit in Grafs Roums, 


Fiars and Lrferenters ? Ih. 


9 


when there is Qneſtion betwixt | 


- 


9. Teinds. 202. 
AR Salvo. i79, Teind of Fiſh. 1b. 
ceafin. 75, Proving the Tenor. by 
Regiſtration of Seafins. 1b. Pecreets for proving the Tenor. 
Special Services and Precepts of T 203 
Clare conſtat. Iþ, ==: | lb. 
Servitude and Extinguiſhment. Serritorium. 205 
thereof. 1p Jeſtament. 1b. 
Lords of Seſſion. ' 180, Teſtament Execute, 206. 
Sheriffs. 7þ, Teſtament and the Wifes part. 16. 
Ships. Ib. Teſtes. hes: 208. 
Colon 1%; Third and Teind. Ib. 
Sponſalia, 1, Litles of Honour. Ih. 
Statuta. Ib. Titular, 209. 
Steelbow and Heirſhip. Ib. Tocher Ib. 
Strangers. Queſt —a—_— de  Traftatu Suedico, 
Goods or Debts belonging to Stran- Bonis probubitis Vulgo Counterband. 
gers. Ib. ; : 210. 
Subjects living Abroad. 1, Poſterity of Traitors. 214. 
Subſtitutes. 15 3. Tr anſumpts. 215. 
| Subſtitutio., 1b. Trebelliantca, | Ib. 
S Subſtitution in Bonds. Ib. Truſt. : Ib. 
Subſtitution in Legacies 185. Truſtees in Infeftments, Ib. 
Succeſſro in Maternis, lb. A Iruſtee committing Treaſon. Ib. 
Succeſho in Stirpes, \94 Lutors. 216. 


De Succeſſione in Feudo amiſſo, ( quo Tutor and adminiſtrator of Law. 


ure cenſenda, utrum Hereditatis | : 217. 

an Conqueſtus? Ib. Tutor Ratione Ret, Ib. 
Succeſſor Titulo lucrativo, I91. Lutory, Ib. 
Singular Succeſlors. 193. V, 
Sums heretable and movable. 16. Re-entering of Vaſſals ſar” 
Sums moveable. 194: Vedtigalia & Pedagia, | Ib 
Eldeſt Superior. BD. ps im mY 
Superior mediate. Hb. : 7 . 
"Ry T: 

| Union. 7b. 

Li, 4 Pia ln - Univerſalia Aug mentum reciptunt,219. 
Tack of Teinds - ”_ Onando Univerſitas delinquit? Ib. 
Tailzies, I197- W, 
Tailzie altered. 201. Wadſets. Ib: 


Wadſet Heretable or Move- 
* * * * able 


' is & 
able. | 220. Money, for Provifion of Wives. 
Wadfſet proper. Ib. 225. 
Ward. 221. A Womans ]ointure. Ib, 
Ward Lands, _. 222, Woods. 226. 
Taxt Ward. 223. Wrack. _ IÞ. 
Warrandice. *Ib. z 
--- "_ PR 224-5, hd Adenicatity ef Os 
Witneſſes Remitted. [b. — and Zetland, Repr elented 
Witneſſes in caſe of Treaſon. Ih. 12 behalf of the King, in An- 
Women:Witneſſes. Ih. Af{wer to the Duke of Lennoz's 


Obligements to employ Sums of Claime thereto. Ib. 


ERRATA in the Doubts &c: 


Age 2. lin, i6, after poſterior add firft. p. 16. 1.21. given read got. p. 16. 1. penult. deleor. p. rg. 1, ult, place the 

comma after only, p.23.1, 8. ughtr. burden. p. 25.1. 3. wasr. is. Ibid. dele and, p. 26. 1. 13. after Diſpon- 

ner add a me & de me.p.61. 1.22. r. incompento. p.$2.1. 11.0f King. Heir of Tailzie. p. $3.1. 12. afterunles add, 

Tailzied, p. $4 1. penult. Males is, r. Males are. p. 99, 1, 19. aſter uſe add of. p. 103. 1. 29. x, Confirmatione. Pp. 114. 

I. 7. aditurr. audirur. ibid. I, 41. r. pertinebat. p. 122. 1, 20. nor. c, but. p. 130, 1. 7 Immediate r. mediate. p. 137+ 

I. 16. againſt the Price r. againſt the Boyer. p. 170, I. 45. r. —— 184. 1, 51, null; rs MOVeable. p. 195. L 
$5. ſecopd t, full. p, 198. 1, 8, delemale, p. 218, 1, 14+ after but add It, 
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SCOTLAND: 


Adjudi, cations. 


Y the At of Parliament, upon Compriſing or Aajudications for a 
Sum off Money, The Superior may be forced to enter, or to 
pa the Debt, Qveritur, It he may be urged to enter; upon 

Adjudications: proceeding upon Diſpo _ in prejudice of 
the Superior, Y erat a Vaſtal: ing inthat caſe he has 
not Retr«ctum Feudalem? 

A Vaſlal having madea Diſpoſition, orgranted a Bond for Diſponi 
his Lands, will the Superiour be obliged to-Infefrupon Adjudication ! 
Ratio dubitandi. That the Superior, by the Att of Parliament, is obliged 
only to Infeft Compryſers, or Adjudgers being Lawful Creditors, and he 
has Retrattum Feadaltm paying the Creditor : And the Debitor has Retr «- 


Tf 


Hum Leg alem, whych is not in tthe caſe of Diſpolitions. 
A 


—_— SO _- w——_—_—— 


2 Donner" and (ueffions 


_ 


 mordium inſpiciendum eſt ; 


a _ —— 


—_— IF - 


— 


If Lands ſhould be a from the Appearand Heir of Ward-lands, 
Whether will the Appearand Heirs —_—_ be due, and affeQ the ſaids 
Lands in prejudice of the Adjudgers? Anſwer. Albeit that it appears, ' 
that Marriage ſhould be Sper ge ard,” which is not Real as to 
av 


ſingular Succeſlors; the Superiot having nly Right ro the Duties, which 

he may uplift; And ex ftilo of a novo damus, Marriage is not reckoned 

; Yet inthe caſe of Thorniggkes, the Lords 

R | yicd heed no Intimation, In 

Reſpett of the Series of Solemaities that is in Compryſings, By which 

they become fo publick, that they are preſumed to be known to the Per- 

ſon Lyable, Ifthere be not Egdex: 'Ratiyin Adjudications, being now of 
the nature of ordinary Decreets ? 

If at leaſt there be a _—_ betwixt —_ _ Reverſions; So that, 
as tO is a Competitiqn of Two Compryfers, The 
Poſterior Rs Naa hs HK pes %t 

If Super 5/4 o afg Subjeits only,wjll-be obliged to receive Adjudg- 
ers to be thije Vaſſals, having Adjudged ng for Debt , .but upon Dif- 
poſitions? And if the King be in another Condition ? oo 

If, upon a Diſpoſition, The Receiver ſhould obtain Sentence for Dam- 

e and Intereſt againſt the Diſponer his Heir for Implement, If in 
that caſe,the Adjudger ought li be reecived? Ratio Dubitandi, That Pri- 
and upon the matter there was not a Debt 


amongſt real Incumbranc 


Fo 


ab initio ? 

If a ReduRtjon Ex capits Minorigatis, --not being intepted at the in- 
ſtangg of ghe Minor, ww, aq7" may be =” | wy 2 

n Heretable Bond bgng Adjudged, Though. no neceſſi 

of \ nc ati A bog and toon Jaw are ublick 
Rights upon Record. Queritur, If the Debitor, paying bons fide to the 
perſon, to whom he granted the Bond, will be i» To, the ſaid Adjudi- 
cation not being intimate ? Anſwer. It is thought, that he ſhould be i 
Tuto, ſeing Intimations are required for Two Effects. Viz. Either to 
compleat the Right be Afſignation, or to certiorate the Debitor that 


| he make payment to no other perſon: And though an Adjudication be 


ſufficient, as to the faid firſt Effect, an Intimation is neceſſary as tothe 
other, unleſs the Debitor be called in the Adjudication. 


Advocation by the Fuftices. 


F the Juſtices oy A Advocate to themſelves Criminal Proceſſes, 
J's pag ove rdsof Regality, or other Judges? It is thought, 

1 Lords Juſticiary cannot Advecar: The taking or Ady 
Proceſſes, from 8 Competent Judjcatory, upon Reafons of Advocarion, 
being a Power and —_— mg to his Majeſtic's vagonmne Fo- 
dicatgries of Seſſion and il. And Reaſons of Advocation, either 
upon Syſpicion , or ſome pther Reaſon meerly Civil or of State, 
helong not to the Cognifance of the-Juſticgs; but to the Lords of Seffion 
and Council If rhey wero to Advocate, the Reaſons of Advocation be- 
hooved to be firſt diſcuſt; 8nd what could be the method, fince all Pro- 


ceſles 
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"celſes beforgthe Juſtices are ſo peremptory, That Cautioa muſt 'be found, 
both by the Purſuer and Defender, "—_ CEO 


Alimenta. 


C Onſtituto ſemel Aliwento, quo nihil in jure magis favorabile, aut magis 

rſonale de eo nee Altenatio nee Tranſattio rite celebratur, datur enim 
wt "SF exhibeatur & utcunque vitam toleret ; Mirum igitur Advocatos 

1mi ordinis tanto conatu & boatu ſumma ope anniſos, ut Tulibus perſuade. 
rent aut imponerent, aſſerentes Alimentanm, «xori conftitutum juri Mariti 
obnoxium eſſe, wel ſaltem creditoribus Mariti efſe integrum illud afficere ; 
Kuod enim offibus heret nec a perſona cai competit avelli aut alienari poteſt, 
ilud nec juris Miniſterio, aut fictione transfertur ; Quum igitur Alimentum 
adeo perſonale ſit (ut ſuperius diximus) ut alienari nequit, ita ut ab #x0re na- 
bendo inMaritum non poſfit transferri tacit4 & quaſi alienatione: Sublato autem 


fare Mariti, jus C reditorum quod ſubit in canſe qr & ut acceſſorium cor- 
uit, nec Tub mag is quan accidens fine fubjetto. Broomhall contra Darlie, 
Julii 7. 1578. 


» 


Altarage. 


Ome Lands being Founded, by a Burges of Dumfermling, to an Altar 
& in the Church of A—— for Maintainance of a Chaplain at 
Saint Marys Altar there; And it being provided by the Foundation, that 
the Founder and his Heirs Male ſhould Preſent the Chaplain; The faid 
Lands being after Fewed, and ſince Diſponed Qzearitur, How ſhall the 

urchaſer be Infeft * This caſe is not under the A& of Parliament anent 
Lick Patronapes ; The caſe there being of Patronages, whereof there is 
Infeftment holden of the King, whereas the Patronage in Queſtion,js not 
by Infeftment, but proviſion as faid is: . 1 is thought, that the Chaplain is 
Superiour:And if there be none,a Chaplain ſhould be preſented. Caribber, 

Queritur, The Patronage being to the Heirs Male of the Founder, and . 
if they do not preſent within Days, The Dean of Gild of that 
Town ſhould preſent, Whether the HEir-Male may Diſpone the Patro« 
nage? Ratio dubitandi, The Proviſion in the Foundation,is not in favours 
of Aſſigneys, and the Founder had confidence only in his Heirs; And 
ſuch an Intereſt being Religious, el > wap to a Family,with the ſaid 
ſubſtitution, is not iz commercio. Randifurd, 6 


Annexation to a Barony in dnother Shire. 


Hat is the effe&t and import of Annexation of Lands,lying within 
one Shire, to a Barony lying within another ? W it be 
Annexation only, that one Sealin may be ſufficient, for all the 
though in ſeveral Shires: Or that Inhibitions, and other Diligence 
be uſed at the Mercat-crols, where the Barony lyeth? 


Annuatrent, 


- A N whole Barony of Land, being affefted with an Annualrent, and 
being thereafter on in ſeveral parcels to diverſe perſons ; If 

one of the fzids Purchaſers ſhould be diſtreſſed, for the whole ANN 

| ay 
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4 Doubts and: Queſtions 


May he-have recourſe againſt 'the others, for. their proportional parts, 
they being i rem correi debendi? da cdl 

A Perſon being Infeft in an Annualrent irredeemably, fo that neither 
the Heretor may Redeem, northe Atinualfenter may require his Money, 
and the Annualrenter not being Creditor, . but upon the matter Emptoy 
annui reditys, Queritur, Whether ſuch Annualrents will be lyable 
to ſubſequent Laws,reſtriting and leſſening Annualrents ?. Ratio dubit an- 
ai, Thel: Laws do militate only in the caſe of Mutuum,whichis not here; 
There. being neither Sors, nor U/urs, nor Debitwm, as to the principa 
Sum; And - <a" {uch Annualrents be conſtitute with. a reſpe&t tothe 
Sum that was payed, and the Annualrents thereof current for the time, 
'That does not alter the caſe; ſeing the property of Lands 5 only bought 
with the like conſideration, And the Annualrents of Money nught have 
been heightned, and the Annualrenter wants the benefite competent to 
him in the caſe of mutuum, viz. In the caſe of Money. {ent out for 
Annualrent, he might uplift the Sum, and employ it more profitably 
than for a ſmall Annualrent. Dake 

An Annualrent being Diſponed to be uplifted out of Lands and 
Teinds, and Infeftment following thereupon. Queritur, What will be 
the Effe&t of the ſaid Right as tothe Teind, ſeing the Ground cannot be 
Poinded for the ſame; theſe not being Fundus? Anſwer, The Right of 
the Teinds may be appryſed, and a perſonal Attion will be competent a» 
oainſt the Heritor of the Teinds, during his occupation, «. 0h 

' An Annualrent being diſponed, to be by Infeftment out of ſeveral Lands 

lying diſcontigue; Queritur, If the Diſponer may unite the ſame, ſo that 
one Infeftment, taken at one of the Lands, may be ſufficient 'for the 
others ! | | | 


—— 4 


Annualrent for Damnage. 


Ouzy, [* the Defender ſhould be lyable for Annualrent of the price, 
| in ſo far as it is wore, nor the Worth of the Lands ?' Ir is thought 


ot, becauſe the Rate is not certain, and the Defender may get a Buyer 


at the ſame price; And that the Defender was 7 bona fide to contraft 
with a Pupil ſo authorized ,” and if he have prejudice, he ſhould have 
recourſe againſt his Tutors Repreſentatives ; And Annualrentis not due 
for Dampage and Intereſt unnl it be declared. Tweeddale contra Dru» 
melziar, vide Reduction upon Minority litera M. | 


V Right | of Amnuatrent. 


A Perſon having diſponed 297 Join? a Procuratory of Reſignation 


and Infeftment to the Buyer gf the Lands, and for ſecurity to him- 
{elf of a-part of the Price for an Intefttment of” Annualrent redeemable 
upon payment of the Sum, and with a Clauſe quexchy that the Infeft- © 
ment ſhall expire. Queritur, © 1, If there be prejudice to the Buyer, 
that bis _ ſhould be ſo affeted, being his Ground-right? Anſwer, Ir 
15 thought there is none; Seing upon payment, if the Party deſire, There 
may be a Renunciation, upon the back of both Charter and Seaſin, rela- 
ting to another of the ſame Date, to the effeQt it may be regiltrate, 
2. Quzritar, If the ſaid Right, being to be holden of the Superior,may 

be 
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be extinguiſhed without Reſignatiou.? Anſwer, It, being only a redeem- 
able Right, after Redemption, in ſtriAtneſs of Form, cannot be reſigned, 
becauſe it is louſed,, And formerly, in Wadſers of. Property,.the Supe- 
rior, upon the Rederhprion, did;grant Precepts;. and a Rightof Annu- 
alrent cannot be reſigned for a-new Infeftment » given to the. Heretoss 
Superior, that being inconſiſtent with the Property in one Perſon; And 
therefore, a Decreet of Redempridhywittiche Clauſe foreſaid/Reſolutiye 
incaſe of Redemption, relating to, both, doth ſufficiently extinguiſh it. 
And if there ſhould bea Refigfiation in the Superiors hands, it ſhould 
not be #in favorem, for the Reaſon foreſaid, or a4 Remanentiam; But to 
the: effe& the Annualrent might'be renounced; and conſolidate with the 
-Property, with the Stperiors confent. | 


" Relifi" Annuity. 


WAVE a Husband'is' obliged; ahd his Heits; to pay an Annuity to 
his Wife in Liferent; It other Creditors be about to do Diligence 
and Comptiſe after his ' Death, ok If the Relift may not purſue 
the Heir to ſecure her, and =—_ effeQ to grant Infeftment of Anthual- 
rent, and upon a -Decreet Adjudge an'Annualrent upon that Ground? 
Cuanao aliquid conceditur aut diſponztur , concedauntur omnii ſine quibus- 
pore explicari; And the Obligembnt for the Annuity will be otherways 
Vaid. 


nk 
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 Anms Uriilis. 
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Naas «tilis Duplex eft, 1, 'Ratione initii ut initium ſit utile, & poſt- 

| modum Dies continas. *. 2. 'Ratione omninm dierum, ut attor habeat 

poteſtatem agenas, - reus reſpondends; & Dies int judiciales. hel. Betold. in 


Lit. I. 51. vid. Injuria. 
Appellatio. 
A Prelitio now permittitur in foro Saxonie, ſed in tjus locam ſuceeit Lea- 


teratio,ad eum fines introdutta, coram eodem Judice, ut gravaming errore 
forte litig antium, vel neg ligentia Tudicis illats, brevi manu reparentur, ſed hue 
Jus ret for perſpicuus eft, Vide Leuteratio, Beſold. Thel, Litera. 1. 53. 


 Appellatio a Camera Imperial. 


A Pad Germanos, cum fit ultimum TJudicium Camera,ah ex non appellatur 
ne tamen ſua poteftate abatatur gonſtitutam eſt judicium Revlon ad 
quod ij qui per iniquitatem aut negligentiam Aſſeſſoram leſos ſe exiſtimarent, 
provocare & Reviſe petere poſſemt ;per Commiſſarios Imperatoris,& Statuum 
Imperii, ad id depatatos,adverſus 'ſententiam ſine dolo, non tamen ſine errore, 
aut culpa latars. Fritichi Exercitat. juris publici, pars. 2. exercit. 1. n. 
88. & ſequen. 
Reviſio habet effettum Executionis ſuſpenſroum, 91. Ibid, | 
Fudicium Camerale cumnona ſolo Imperatore, ſed a Statibus. ſum acc 
rit authoritatem, tum Imperatoems, tum Status repreſentat, Tbid. n. 83. 
Camers Preſidem & Aſſeſſores initio conftituebat Imperator, ſed Ordinibas, 
B k 1042 © 2 ob 
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Appellationibus. 'q. 8. n. 61, 
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' 6nſentientibus, id deinceys mutatum, tt "Aﬀſeſſores ab Ordinibas prefentarentar 


Tbudem. = | _ ' x { 

Imperator -canſas in' Camera ceptas, wyorare non poteſt ; quia per moduns 
ContratFuss in ordinationem Camere conſenſit, & jdeo ad ejus obfervantiam de 
yur Id. 0-6 OS ga ot 


| 6775 171 ETIW 35- J:;?1! Wy 
De Appellations a Prefeffo"Pretorio,” &- aliorue 
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JJ Let ab 315 0b corurm Excellentiam non liceat provocort, is tamey qui Leſos fe 
I. affirmant ſz upplicand; Licentia permittitur, & rewedings 7 maya 
cationem ex gratia, non per viam Reſtitutionis ex Juſtitia, preſertimcum ſen- 
rewtia lata oft contre Jo Litigatoris. Thiel. Belqldi. p. 557. litera L. 


K £8 752 5! Appellatig a Vreario.,, is 
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Tribups ,omana 3.de- appellatonibus ſexto 
2. Cod: De Officio £jus,. Fujus viceaker judicar.' Sigilmund: Scaccia de 
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1780. ulls Exceptlo. ant allep atio in foro magis trita aut frequentior e 

N ia peers (x-# (ar logpimur) de Arnie, _ 
ills reguli niti videtur, quod approbo non reprobo : Sed cum omnis de- 
finitio in jure fit periculoſe, & ita ui oweis materia Broeardica variis ſubſtrin- 
gatur limitationtbus ; aut.erim. Agprobatio juris aticnjas gelebratur expreſſa ra- 
Fifitatione & id ag itur ut approketur',& @ of reprobarequod approbawit nulli li- 
cet,nec honeſtum eſt:aut aliud apitur,ſed ex ata collig tur & fk approbatio, 
& eo caſu diſpiciendum quid aitum,  attus agentium ultra corum mentem 
& intentionem haud operantur «Ba Emi gr edium, ratus illud ad vendito- 
rem pertinere ut optimum maximum, nite Servituti aut Reverſions (ut loqui- 
war) ſeu Retratthi obvoxium ; enerſit aduerſurius Semprorias aſſerens. ſervi- 
tactem aut jus predii Reduends fibs e ; ejas wal: patent iam weritus,vel 
ÞAMia 1atione tmpulſus,. cum eo\trenſey i, "ito jure vel mihe ce ſſo el acteptitato, 
fed Titnus iden qus ſeraitutis. aut: Retrzitus' ab codem authore adeptus;. ſed po- 
tus quia anterius : Si ex eo contra me ageret mihi contra jus Retrattus aut ſervis 


rutis excipienti baud abtrudy. paſſes 'me jus homolog ofſe&. approbaſſe ; eo quod 


. ceſſionem, aut acceptilationem ejus ſtipulatus fui, ea enim — id tan- 


tum apebatur, ut litis anſ# preciſs, candstio mee meliar non aeterior foret, & 
"#t-mibi conſulam acquirenao jus, fi quod-erat penes Sempronium, non varo ut 
Joes al:quod 4 me alievem. . 1 Þ\) BIK *v y 
240. Egaderp ratione, þþ juris mei)ignares predivem meum condux;, aut poſt 
locationem Damgnium ejus nattus, & domint forte heres ſum.; in poſſeſſorio, lo- 
#atore de mereede-agente, Ae jure neo exceptio band admittenda eſt, nemo enim 
ftbi cauſam poſſeſſionis mutare poteſt : nec minus poſſeſſione reddita jus meum in- 
tegrum & illibgtuni ſupereſt,: nec in petitoria, aut declaratorio obeſt. condatt io, 
aut exceptio,  Quod approbo non reprobo; II prodium 
quod ig naras. meiim eſſe, alienum- rebar :&.docantis, 1d mihi. erat propoſits, at 
Jus in eo couſtquar,, non ut jus in aljum tranferam: &. conſenſai, fine quo nec 
oft, nec eſſe poteſt alienatio, nil magis contrarium quam error. ad 
rrejt- 


nm LAW. 


Arreftment. 


F Arreſtment be Pjgpus Pretorium, and doth fo affeQ, that itt whatſos 
| ever hands the thing arreſted cometh, it will be lyable thereto? Or if 
it be only a ;Di/igence,, and upon the matter ofthe nature of Inhibition in 
mobilibus, {0 that the Debitor dying, or the ſubject thar is arreſted being, 
Poinded or Compryſed, the Arreſtment will be ineffeQual ? - 

If the Goods in the Hands of the Debitor, upon Arreſtment, may hz 
bili modo be craved to be forthcoming ? Or if habilis modus of all Goods 
( but Money ) be to Poind or Appriſe: the Propriety of Corpora being on- 
ly tran{mitred per Traditionem? 

If Arreſtment upon a regiſtrate Bond may be louſed being before the 
Term of Payment: 

Whether, where there is nothing due by a Perſon in whoſe hands Ar 
reftment is made- the time of the Arreſtment, 'the ſame will afle& a ſu 
pervenient Debt? | | " pipe 

If Arreſtment die with the Debitor, 'or doth affe& after his Deceaſe? . 

If a Bond for loufing Arreſtment 'be void through the Debitors De- 
ceaſe ? | 

If at leaſt an Arreſtment upon a Decreet, be of an other nature than that 
upon a Dependence, being in effect Pigzus Precorium, and Execution. 
pro tanto, or if it ſhould, be at the moſt, like a- Denounciation, whereup- 
on gras has not followed in the DefunQts time, which therefore 
is voids - Io 2 | AJ 
' Albeitan Arreſtment; doth not mport a Right of Hypotheck, andrhat 
notwithſtanding, an other Creditor may pond. * Queritur, If at leaſt, 
it. ſhould have that Effect, That the Perſon: in whoſe hands the Arreſt- 
ment is made, cannot-pay the Debitor in prejudice-of the Arreſter: and 
that as he cannot pay the Debitor, ſo after his -deceaſe he cannot pay 
his Heir nor Executor, being eadew Perſons ? 9 | 

*Executors being in Competition upon Arreſtment to make forth- 
coming, Whether they fhould 'cotne in. all} pars paſſu, notwithſtanding 
ſome be before, and ſome after; as in the Caſe of Comprilings being 
þoth at one-time, though the Denounciation be at ſeveral times : 

_ Queritur, It an Arreſtment dothafte& Debts' due by the Perſon in 
Whoſe hands the Arreftment is mgde contrated after the Arreſtment? 
Ratio Dubitandi, Inhibition doth affe& Lands acquired thereafter ; and 
Arreſtment, as to ſuch rhings as are.the Subje& of Arreſtment, is of the 
nature of Inhibitions, and there is eadews ratio as to the Intereſt of the 
Creditor. ; 

Arreſtment being made. of a Sum, dye by a moveable Bond, bearing 
Annualrent, and of.all profits due to. the Debitor by the ſaid Bond. Que- 
ritur, Whether the {aid Arreſtment ſhould be effectual, not only for the 

ngualrents already run, but thele that ſhould accrue thereafter? The 
ſame Queſtion may be as, to:duties of Lands. © Ratio Daubitandi, Quod non 
eft,, aut nullum eſt, nullums ſortitur effettum. And Arreſtment of what is 
'riot yet-extags, :15. 4rcidexs- ſont ſubjetto. 1t is thought, That there is a dif- 
(ela berwixt a Debr,that is not neither i nor obligatione ; and condi- 
' onal Debts,, which though the Condition be notexifting,may be arreſt- 
£0; and the Condition cxuſting, the Arreſtment will be effeQual : and « 


; for- 
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 fortiori, Annualrents, and Mails, and Duties, may be afſeQted by Arreſt- 


ment, ſeing, from the date of the Obligation, ates cedit, though nox venir. 
If a Debitor be in Poſſeſſion of a Coal, or of a Mi/z m his own hand, 
what - cqurſe, can be taken, by a Creditor, at whoſe Inſtance there is a 
Dependence, to ſecure the Profits, in-cafe he prevail ? | 
__ . Whatis the Reaſon of Difference berwixt Arreſtment and Inhibition, 
a5 to that Point,ſeing Arreſtment aftets only. what belongs to'the Debitor 
for the time? Anſwer, The Arreſtment relates to Goods and Debts, the 
time of the Arreſtment ;z- and-Inhibition is ſimply, that the Debitor ſhould 
not diſpote his Lands and Eftate ;. and Arreſtments are a Diligence a- 
gainſt the Party who is Debitor, or has any Goods 1n his Hands belong- 
ing to the Arreſters Debitor himſelf. 


| drreſtment of Conditional Debts. 


F aCreditor ſhould arreſt a Sum due to his Debitor upon a Wadſer, 
in caſe of Redemption; What will the Import be of {uch an Arreſt- 
ment? Anſwer, It redemption follow, and after the Order another Cre- 
ditor arreſt ; It is thought, That the Arreſtment before will be preferable; 
as inthe caſe of the Arreſtment of a conditional Debt, which will be draw 
back, Exiſtente conditione, vide Wadſet Queſt: 1ma. Litera W. 


Arreftment Louſed. 
Om If upon a Dependence, or Bond unregiſtrate, there be Ar. 
arrel 


reſtment laid on, and the ſame be-louſed ; and thereafter, the Goods 

be poinded, The-Cautioner for louſing the Arreſtment will be 

lyable? Ratio Dubitandi 1$, That the Goods were not fraudfully put a- 

way by the Debitor. Queritur, If after the Arreſtment, the Debitor con- 

craft Debts, and the Goods be poinded for the ſaid Debt, contraQted after 
the louſing the Arreſtment, Quid Juris, Will the Cautioner be lyable? 


Per Averſzonem. 


AF erſione emere, aut locare dicimur, cum univerſaliter & uno pretio ven- 
aimus aut locamys :  Duobus enim modis locatio fit, vel per Aver(ionem 
wel ut in pedes, wel menſaras, merees pre;ſtetur. Thel. Beſ. verbo Buſch» 


Ravuff. 127. 
B. 


Back-bonds to the Exchequer. 


S) Wh E Exchequer having granted Gifts : v. g. of Recognition, er 
others, but upon Back-bonds in favours of -Creditors, and of the 
Wife and'Children ;- So that they have reſerved no Intereſt to the King, 
but to themſelves only to regulate and arbitrate the ry: my the 
Benefite of the Back-bond, in favours of Creditors and the Wite and 
Children ; May they proceed, and apply that Benefite, in favours of ſuch 
as 


as apply to them, without calling the other Parties? I: is thought, That 


__muu— 


in LAW 9 


_—_ 


the Lords of Exchequer are to be conſidered as Arbitri, and that their Ar+ 
bitrium is regulatum, and ſhould not be uſed, without citeing of all theſe, 


-who have any Intereſt ; that upon full hearing of all Parties, they may 


: proceed. | 


- Fa 


Bairns Part, 


F a Son get a Portion in order to live upon it ſeorſum, and out of his 
] Fathers Family. Qwzritur. Tf he can be thought a Rairn, and claim 
a Bairns-part, ſing he has not granted a Diſcharge, nor accepted the 
ſame in SatisfaQtion. - James Cheiſh. 

There being Three Heirs of diverſe Marriages, and certain Proviſions 
in favours of the Heirs of the Marriage, being made in the reſpective 
Contracts of Marriage. - Cuzritur. If (there being no other Bairns i fa- 
milia) they will have their Bairns-part, notwithſtanding they areHeys? 
And if they have, Quzritur. they muſt confer their Provifions, if 
they be unequal? Anſwer. They will come in as Bairns. And as to 
the ſecond Querie, 17 is thought, they ſhould not confer ; ſeing they have 
their Proviſions, not ſimply as Heirs, but as Children, by the ſaid Pro: 
ſions. | | 


Bond Heretable. 


F a Bond bearing an Entail.of a Sum. Yjz. To the Creditor and 
| the Heirs of his Body, which Failzieing to a Brother, or Heir of a 
Brother, who would not ſucceed either him or his Children; be Here. 
table, in Reſpect of the Entail, though Executors be not excluded, nei- 
ther doth it bear a Clauſe of Infeftment ? 'S 

A Band being granted to a Husband, and his Wife the longeſt Liver 
ofthem Two, and. the Heirs of the. Marriage, which Failzieing, to 
the Husbands Heirs and Aſſigneys  whatſomever. Quzritur. Whether 
the ſaid Bond belongs, to; the Heirs or Executors of the Husband. Ratio 
Daubitandi, Tt is granted ſince the Act of Parliament 1641. And the Act 
of Parliament 1661. and the Act of Parliament 1641, are poſitive, that 
all Bands for-Sums of Money bearing Annualrent are Moveable, Ex- 
cept in the two caſes therein expreſt,' viz. Of ax obligement to Infeft, Or of 
a Clauſe Excluding Exeiutors, And on the other part, the ſaid AAts ſeem 
only to intend Bonds containing payment of Annualrent for profit, 
which upon that account before the ſaid AQ were Heretable after the 
Term :. Whereas the Bond in Queſtion is not only Heretable upon the ac- 
count foreſaid of payment of Annualrent » But becauſe the ſame is ex- 
preſly Tailzied, and Jooramng in favqurs of Heirs, and in the firſt place of 
Heirs of Proviſion of the. Marriage : And-the Sum is of purpoſe Here- 
tably fixed for a Liferent tothe Wife and a.right of ſucceſſion to the 


, Bairns of the Marriage, fo that the Husband cannot Teſt of it; And it 


cannot fall under Executory ab inteftato, in prejudice of the ſaid Tailzie: 
And is of the ſame Nature, as if 'a -Bond were taken -to a Man and his 
Heirs Male, which would not be Moveable, ſeing it implyes the Clauſe 

excluding Executors. 
When a Bogd is takea to the CI and Failzicing of him by De. 
ceaſe 
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10 Doubts and Queſtions 


ceaſe to another perſon, | bearing only Annualrent and no Hererable 
Clanſe, @uzritur ; If the Creditor to whom it is granted me Diſpoſe 
of it by Tettament ? Ratio Dubitanai, it ſeems not to be le by the 
AR of Parliament: On the other part the faid Subſtirution imports the E- 
xecutors to be excluded, and a Teftator cannot diſpoſe by Teſtament of 
what ab inteſtato could not fall to Executors: And though the Creditor be 
Fiar and may diſpoſe of the faid Sum, 'yer he cannot do it on Death-bed ; 
the ſame being an Heretable Sum. | | 

If at leaſt after the Death of the Creditor the faid Sum be Heretablein 
the Perſon of the Subſtirate ? Ratio Dubirandi, The fame is Moveable 
by AR of Parliament; And the Subſtitute having now right to it, he is 
in theſame caſe as if the Bond were granted to him: Ex adverſo, the 
fare deing ws Heretable is ſemper Hererable, untill ic be made Move- 
able by a Charge. mM | 
 Tfa Bond containing ſuch a Subſtitution ſhould be made Moveable by a 
Charge, would itnorwithſtanding belong to the Subſtiture ? 

If an Heretable Bond may be compryſed ; And if the Legal expire 
will the Creditor have tight to che ſumes contained therein, though far ex- 


ceeding his Debt? 


— 


Bond Moveable, 


Party having given a Bond to the end that thereupon a Compryſing 

may be deduced againſt the Granter, For ſertleing the Eſtate of his 
Father in his Perſon, And having granted a Back-bond to pay the per- 
ſon granter of the Bond a Sum of ey, with Proviſion Thar if he de- 
nude of the Compryfing he {hall be free of payment ofthe Money. Qrx- 
ritur, If the Sume be Moveable ; So that the Reli& of the Crediror may 
crave a part thereof Jure Reliftz, im reſpeQt the Sum is in Oblig atione : 
And todenude of the Right of the: Compryling is i# Facultare Solvendi. 
Mr, Archibeld Nisbet contra Dalgarno. 


Bonds of Proviſion to Children 


Father having granted Bonds of Proviſion to Children with a Clauſe 
That they ſhould be valid though not delivered, Querieur, The 
fame being granted in Leige pouſtie, If they ſhould prejudge the Reli& or 
Fisk ? Ratio Dubitandi, The Granter is Maſter of them, and may Can« 
cel and deſtroy them. Anſwer. $5 abſt Dolus and the Defun did in- 
od nothing but to provide his Chuldren, they ſhould be conſidered as a 
£. 


Bond of Relief. 
I F a Perſon obliged ConjunAly with another upon a Bond to be reliev- 
r 


ed may not Regiſtration of the Principal Bond Charge for Re- 
 lief: And for that effeQto pay the Sura and pound for the fame ? Forbes 
contra Vdrie, 


Baron 
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Barn Courts. 


Veritur If the Superior may purſue before his Baron Court for Non- 
entry, or Ward, or Marriage? Ratio Dubitendi, That the faid 
Caſualities are frad#«s of the Superiority ; And feing, the Baron may 
ſue his Tennents for the Fruits of m_—_— There is the fame Reafon, 
that he ſhould purſue for the Fruits of his Superiority : And the Vaſſals 
have no prejudice, but rather Advamage,that they are nottaken from their 
own Houſes to anſwer before another Court, and to be at the Charges 
both of Attendance and Proceſs, which are greater there; And if the 
Baillie 40 wrong, it may be repaired by a ReduCtion. | 


Baftard. 


F a Baſtard has difponed his Eſtate in Leige Pouſftie, and Tafeftment. 
has not followed dureing his Life; Will the King or his Donator be 
lyable ro fulfil che Diſpoſition ? | 
If a Baſtard's Relift and Bairns, will have their Legitime, though he 
cannot make a Teſtament? Anſner. Afﬀirmative, 

If having Children, he may make a. Teſtament, and name a ſtranger an 
Executor; ſeing the King has not prejudice : And his Children cannot 
complain, having their Legitime? . Copitandam, 

at leaſt he may leave Legacies: And his Childten Executors nom. 
nate, at the leaſt neareſt of Kin, and Executors 4b inteſtato will be lyable 
to the ſame! Bo 

If a Baſtard has Teftamenti fattionem paſſivam, and may be named Ex- 
ecutor, or Heir of Proviſion ? An/wer. Affirmative; 

If a Baſtard may have an Heir of Tailzie and Proviſion? C og itandum, 

If a Baſtard, by a Deed inter w4v0s has-diſponed his Eftate 1n Lands 
by a delivered Write: and dyeth before the Right be perfeted Queri. 
zur, What way the ſame ſhall be perfefted ? or what Action is compe- 
tent tothe Perion in whoſe Favours it is made, and againſt whom? Az- 
ſwer, Tt is thought, that the King being to ſucceed to the Baſtard, his OG 
ficers may be purſued, and the Director of the Chancery, if the Lands 
hold of the King (and it they hold of another Superior, the ſaid Supe» 
rior) To hear and ſee the ſamen adjudged, and Precepts directed. 

Quid Faris, If the Deed be not a'fimple Diſpoſition, but a Right to 
the Diſponer in Liferent, and another Perſon in Fee; with the ordinary 
Clauſes and Power to alter? Anſwer, There may be more Queſtion in 
this caſe, being upon the matter Donatio mortis cauſa. 

Qusz Ratio, That a Baſtard cannot make a Teſtament, whether or not 
ob maculam natalium: Or that by reaſon thereof they were as Dedititij in 
Law, ſwa that during Life they were 4iberi, but dyed /ervi and null, 
without power to diſpoſe of any thing ? Ar/wer, That the faid Incapa- 
city was ratione natalium: Seing theſe who have ao other Heirs (ſo 
the King is to ſucceed as altimms Heres) have not Woh ml s(Tionos, 

If a Father who is a Baſtard will ſucceed to his Children? A»/wer, It. 
is thought, he will. : 

Biſhops 


12 Doubts and Queſtions 
Biſhops. + 


FF Precepts granted : by Biſhops: may be execute after their Death ? 
If a Biſhop being upon the point to be Tranſlated, may accept a 


Renunciation ofa Tack not expired, and grant a new Tack for moe years, 


in prejudice of his Succeſſor ? Or if he may ſet a Tack? - 
WOK: Biſbops Debts. 


Eing Biſhops are an Incorporation and do not repreſent their Prede- 
cefſor's Perſon, but only the Incorporation :: and. therefore are not 
lyable to his Debts; Quzritar, It at leaſt he be lyable to the Debts of the 
iſhoprick, As v. g. If there bean Annualrent payable out of the ſame 
to a pious Uſe, and the preceeding Biſhop has not paid the ſame : Will 
his Succeſlors be lyable gry, at leaſt will. ther Rents, be affected 
by a real Action of Poinding: the Ground, or like to the. ſame? 


" Quid Juris As to the Taxation ; if 'a Biſhop would be lyable for theſe 


bygones that were due by his Predeceſlor: reſerving Relief againſt his 
He rs and Executors? _. | 


- Bodomaria. 


| | pmarvr eſt Fenus Nauticum , quo ſub ſpe majoris lucri pecunia datar 
Navis'Patrons\, hoc patto ut ſalvi nave tantum cum f.enore reddatur, 
relitto interea:Hypothecs loco navigii fundo, quo perdito & capitale interit. 
Beſold. Theſaurus, Bodom, 


 Burgh's Liferem Eſcheat. 


WJ Execution can be againſt Burghs for their Debt? If they 
MV V- may be charged with Horning, and it thereupon any Liferent 
Eſcheat may follow ? | 


PIX &*® £ 
[ e © | o 


C. 


Camera Imperiatis, 


CHom® | ſententis,, an ab iis appelletar; an Imperator eas avocare poſſit ? de 
earum reviſione, vide A. & 61 Appellat. 


on Captions. 


F Captions may be Execute after Sun-ſer, _ Poinding cannot be 
I then executed ? It appears there is difference betwixt Poinding and 
Caption, by reaſon other Perſons that may have intereſt in the Goods 
May be concerned in the Poinding, which is not in Captions : _ the 
BE ngs 
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F a Cattioner be-Denounced for his Caurigh 
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Kings Rebels may be taken at a7 me, and ron 18 no time ſo fit rotake 


and ſurpriſe them as the night. Rorhemay again Forbes, Before the Coun- 
ci] found that Caprions ſhould nat be execute in the night. 


obo Caſudtiies. of Superiority. vil 


rr thought that all fi ih ars-Feifs 
diretts; ptr rt —anm a roger ands, . which 


the:fingular Lande they by be GABE; 
ſang eco Talker, "uhleſs they 

Cauſa cum qua.. Res tran. 

R', pr cum ſug cauſe, bos eſt. cum ownj cqmnade, '& ere. Jos, Fluy. 


r97l On 7 90ilLs "Js 
. = in lon Cant cit per _— 
s abjceaat; 1 4/4 quan vis Dammitam enters. nog paveft\, t 
guoal fr ry in pode in (þe tentums : ee | 
eſoluitar: 


re conditioner Nam meum eff q GE e/f,/Fus Fluvias. 
P. 790. N.145. & deinceps. 


| INC 
C autioner aid Rehep,.. _ 


.- lyable to: celieve hint of the lofy'e his Bſcks 
PrigciptLis obliged 'torelieve him 6 the | 
of rhe prejudice he ſhould fuftain for his Ls, ann 
through his not payment, -- EAT 
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 Chapliintie, coghth | 


4 107 Tt. ;.+ 'eiet?o : 
And bekng holdea.of a Chiplaiti; »Bitoh bt on; ffhere be 
. not. a; Cha 2 = t,. what 
courſe ſhall.be taken by the. Vaſa arſingt "to ee To- 
>roioans the) Biſhop may/nor be! arſe "648 the 


Chancery, tg ro and feo hum Jertemad wo proleyfw Che ; and.to 
exhibite to one, of the Clerks of Seſſion'the Pref n'to ih | 6.0 
the effeQt it may be known and-parent-to theT/#i#pes, ani that withi 
days after he be charged :. ,And in caſe of diſobedience, ve- 
ried by a Horning againſt hins upon'#ht Decreet; The DireCtor of the 


nay to _ Pare, for 1 : of the Vaal, 
ent anenxthe ori Cha and 
fuch like, The Patron'tv'the Cha pea vs plies pres to the 


Chaplains Vaſſals. ©2eritur, bas "3 hold of -the ng the Bt 


ſhop will be Superior ?, . 4A»/wer, It j [? thought,nor;. ſcing the fad AQ of 


Parliament is only in favours of Laic Patrogs, ang Was made whee the 
Biſhops were. a | 


» J > © 19, . Charge 
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Is "Doubts anc and "Queftions | 


r 


"Chai to enter Heir.\. 


N a ,pearand Helr be charged'to enter Heir in General and 
A hs «ry Gro If there may be a,.Compriſing or Adjudi- 
cation againſt him, v "he be charged to cater Heir in $ pecial ? Re- 
nb Dabitendi, That fraſers fhonkf hn ce oy y = _ « hatingal 

renounced: Yet 4 thought to be charged, ſeing a ipe- 
- Av nter ger Hey 1 s Int and in placg,of a Special Service, 


Wetherby the Heir may repent that he 
rady a, when he 1s charged to enter Hcir in Special, 


Chanel _——— 


Feredts.;-:Non-emries,- Ward;"and fuch like Caſualities, , that are 
T ſucceſſive when they are pifted, they become real Chtrels, and will 
| va 21a re» ray-prnl AsS"1s Queritar, If when 

they-ſhould be confidered alſo as Chattels, ſoas to be» 
the _—_ and not to his Heirs and —_ 
- Land? Cogitanganm. 


og and. Creditors, | 


4 Eel ptr Coin 
"to th = Iren ? 


" Childrens P rovif 70ns. 


ather having diſponed to  his\Son of the firſt Marriage, the Fee 
of his Eſtate; with power to burden it with 40000 werks for 
| 1. of his remaneat Children-allanerly. | Gaeriter, If he being then 
d upon a Woman of that age, rr ar not have Children by 
: hal feta ow y partof: that Sum to 
e had thereafter 3 or if the remanent 
ole, favours the _ ,- only be underſtood 
drea; of the firl Man 'he - op, og enttuag 
(G4b/on:contra Rude. 


itt 

| £73 |; 6 Civites . - 

Jvitates & Mani is Pry untur nomine Reipublice : & eis competit 
C be io «3+ png de Jure Reipub. Sc.  Rempublicam ut pa- 

Tr--17 plied. jurvare. Friſctuus' Tom. 2. Exercit.. juris publici, ex- 

ercit,'2. 1.17. & ſequen. 

 Preferiptio non currit minori ; ſe Civitati, Ibid. 25. 

Propter tenuitatem eivitas novum veitigal imponit, Ibid. 37, 

Giaudet Preſcriptione centum annorum. 


Ex ſolo patto ſine traditione, quibuſdam = habet in rem «it ionems Tbid, 
Def ls 6 relickas dart centum annis Ibid. Chas 
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Clauſes in CG ontratts of Marriage. 


He ContraQ of Marriage betwixt\ Alexander Sandilands, and Agnes 
Saxdilands his Wife Daughter to Robert Sandilands Dean of Gild, 
beareth that proviſion, Ys. That theAaid Robert and his foreſaids are o- 
bliged to the ſaid 4gmesand her Spouſe that at Robert his Deceale the aid 
Agnes his Daughter ſhall be eſteemed a Bairn of the Houſe and Family ; 
And ſhall ſucceed to her Part and Portjon Natural equally withthe rema- 
nent of Robert's Bairns to all Sums, Pleniſhing Goodsand Gear; and others 
that ſhould pertain to the. ſaid Robere the time of his Deceaſe, ' | 
The faid Alexander, jSobliged and his forefaids, .that whatever Benefite 
ſhall fall to the ſaid 4g#e5,or her to ſucceed ta by her Fathers Degeaſe, or by 
vertue of the ſaid Obbigemens, to:provide the ſame atter he ſhould ger it; 
to himſelf and _—y CR and — and to the Bairns be» 
twixt them, which Failzieing lus Hears and Aﬀigneys,, 9 Janiary 1657, 
Regiftrate x March 1671, . 1 7 "x Jenny IT: 
- The faid Alexander is obliged to provide the Conqueſt to himſelf in 
Liferent; and their Bairns in Fee. _ /-.. [ 5 FOB 1510.4 
The ContraQ of Marriage betwixt John' Hanilton Writer'and Rachet 
Sendilands the other Daughter of the ſaid Robert,» Bears, That they accept 
the Tocher in ſatisfaCtion of all other Surms, Executory,Debts, Goods,and 
Gear, and others whatſomever, which: was provided to the faid Rachel 
or which may fallor pertain to her, or maybe claimed by her by Deceaſe 
of the ſaid Robert, or her Mother Mauſe Weir: All which ſhe and her 
Husband Aſſignes tothe ſaid Robert, his Heirs, Executors, or Affigneys to 
be Difponed at their pleaſure, | | 
By the Clauſe of Conqueſt the ſaid; Johy isobliged to provide- the ſame 
tohimſelfin Liferent, and the Baixns 1n/Fee;, And to clit effeC to inſert 
the Bairns Names in the Writes.| | | w* 
The ſaid Rachel, if her Husband Deceaſe before. her; is tohave (if there 
be no Children) the half; and ifthere be) the third of the leniſhing 
of the Houſe the time of his Deceaſe,: which)s to be made free of Debts by 
his Heirs and Executors. | y 
Neeritur, Wthe Obligerees to ſucceed to all that ſhould pertsir to the 
Father ſhould be unde ; only.asto a Bairns Part, and" ſhould not 
be extended to the Deads-part? . -,; 4{10 4 Light. barue! 
the Berne ofthe Mirtage, though the Martige be tifohed ew 
to the Bairns of the Marriage, {olved thr 
the Husbands Deceaſe before the Father Robert his Deceaſe ?. 7M 
It Rachel the other Daughter notwithſtanding) her Renounciation, will 
come inas one of the neareſt of Kin, at leaſt as to-Deads Part, Viz. Deads' 
third and the half of a Bairns Part. : | | 
By Donna or eningyy, a Siepend is obliged in the firſt place to 
provide 30000 Merks, to his Wite in Liferent, and the Heirs of the Mar- 
riage preſently : And to the other Bairns 18000 Merks after his Deceaſe. 
Queritur, 'The Heir being ſerved, will there be a Confuſion as to his 
Debt and Proviſion? 246., If he may have Attion againſt the Executors 
for it, as Heir and Creditor ? 3##0., Ifhe ſucceed to his Father in Land- 
Eftate, though the Money was not employed, will ao; the i: 


—_ 
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be ſatisfied, pro ts "Y 4to, Will the Bairgs come 40 fe - offs or ouſt 


the Heir be fied in the firſt place out of the Mov re ? 
© Coals, 
A) oman being Infeft in Lands in Liferent; Cum Cortinibic & Car- 
| iis.  Gueritar, If ſhe may win Coal where there was none 


before i in'order to Selling? Ratio Dubitandi. That uſus fruttus et fas 

utendi /alvs rei fobfentis and the Heme yer conſumitur; And being & 

nor rena{citer : It is thought there, ore, that where there Was no  by- 

fore, The Liferenter cannot break Ground in orderto Selling. 4 
Queritur, Ifrhe Liferenters at leaſt may Win'Coal, where there was 
nq going Coal before: in order to their own uſe and for thei Fire, Re- 

founding any wow that may be by breaking of the Ground. Cogs 


gy ==" Þ is a Coal | Quariter, If theLiferenter may continue 
to Work and Sell? An/wer. It is thought for the Reaſon foreſaid the 
ar pgs Cannot Sell,” bur may clairp by the ſaid Clauſe to have A — 

as may ſerve for the Liferenters uſvonly, unleſs it be ex 
vided that the Liferenter may Winand Sell; as the Fiar mi by hn kg done. 

It the Liferent be not itute ſo clearly in the Terms + foreſaid, and 
it, be only provided that the Liferenter ſhall Liferent the goji 
| ae If the Liferearer may have the ſame benefite of the Cog] as the 
Fiar mighchave had, | both forthe 'Liferenters uſe and for Selling, pro- 
viding might the Liferenter uſe the fame as bonus Vir, and in the ſame man- 
ner as was in uſe formerly, anddo not aliens of purpoſe tothe preju- 
dice of the Fiar: — too many Colliers or otherwiſe ? 

As there is quaſi V _ vs of Money; if it; ought to be f-of Coal, 
and what is Win ſhould be. valued, and he price ſhould be vatned to the 
Liferenter in Liferent and in Fee to the Heretor? T6 confider if this cafe 
eouyed et imbocals of Hive cndur. | 


col of Murs. ; the Huſband is ed to provide the 
Pros Save therein ſpecified ; ; s fp pron fub- 


joined , That if there be pres wr Daughters, - and they-he moe than one; 
The Etdeſt only ſhould ſucceed, and'the- other Dauphters ſhould reſign 
their parts- in her favqurs, 'reſerving' to the'F to provide them 
which he did not:: There'being beſide ſome Heretable Eftate, 'Queriter, 
If the Eldeſt will not only have the Land, bit her ſhare of theother Eſtate 
as Heir Portiqner ? Ratio Dabitand;. That Law-and: Nature favours and 
intends Equality, LN Children ;, y Where the intereſt and 
preſervation of F: — notto be 'confidered; and npon that account 
there.15.n0 wo ve o Prnegrmnurcand wernnuns Which is only com- 

eris 


petent- Lib ns & amilie ; And 
the NC onraithe Eldeſt Daughter is Vnur -70bney: rack to apr f one of the Nans | 


or who ſhould take the: Name. 240. The the Heircagnot he Executor un- 
lefs-he confer, or upon the forefaid conſideration, and there appears tobe 


If 


Badges Ratia inthiscaſe, Wixelan. 
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Ifan Heir, to the Effe&t he may ſhare in the Executry offeritig to con« 
fer the Moveable Heirſhip,-ought not alſo to confer Lands, and other 
Heretable Eſtate ? ' For the Executory may be very conſiderable, and'it- 
were ard thatupon Collation of the Moveable Heirſhip poſſibl y of {mall 
by value, he ſhould both retain the Heretable Eſtate how great ſoever, and 
ke ſhare in the Executory though very great. 
E- | If there be Three Daughters, and the Eldeſt at her Marriage get a part 
of the Lands. Cueritur, If ſhe will ſhare as Heir Portioner withthe other 


Siſters, ' unleſs ſhe confer; as in Englaza, 


.- Commiſſion not to Expire morte Mandatoris. 


F a Commiſſion may be granted by a Perſon to Freinds for Selling. 
Lands and to endure irrevocable, not only during, his own Litetime; 
but after his Deceaſe to bind his Heirs untill it be Execute ?  Katio Dubs-: 
4 tends, Mandatum expirat morte : And on the other part, there may be a- 
wi neceſlity to Sell, and his Heirs may be Minors: Or.upon ſome other con-; 
£7 ſiderations it may be fit that there ſhould be ſuch a Power given; And 
gl as he may bind himſelf by granting ſuch a Commiſſion, he may bind his 


Heirs being eedem Perſon. 
Commiſſioners to the Parliament, * 


Veritur, Tf there be any caſe wherein Commiſſioners*to the Parlia« 
menr ought to conſult the Shires whom they -Repreſent ?. - An/wer.. 
It is thought, that albeit by their Ele&tion they have Commiſſioh cam Li- 
bera poteſtate, It 1s to beunderſtood that they may ſuper/truere; But cannot 
evert or alter Fundamentals and the conſtitution of the Government 
either of Churchor State : And if any thing of thar naturebe intended, it 
qught not to be done by Repreſentatives, unleſs they have ſpecial Autho- 
Fity to that purpoſe. 4,5 TEE 


| Commonties, 


_— Servitude of Paſture being either in common Muires, asGlads- 
*: mwireor ſuch like; Or in Commonties belonging to Heretors and 
$uperiors, and their Vaſſals by Rights from them ; Or in Lands belonging 
to others and not to their Superiors. Cuzritur. If an Infeftment cum come 
wiuni-Paſtura will be a Ground of Preſcription,in all the foreſaid cafes, un- 
lefsit be ſpecial as to the Subject, and the Lands to be Paſtured upon ? 
Anſwer. As to common Muires, if the Lands adjoining be Dif 
med, cum communi Paſtura, by the King, it is to be preſumed that before 
they be Diſponed,the Kings Tennents of the Lands Diſponed were in uſe 
to Paſture in the aid Muire : And therefore the Clauſe cam communi P«' 
ftara is to be underſtood withthe Paſture formerly belonging tothe King; 
And in that caſe,poſſefſion though not for the ſpace of Fourry Years by- 
vertue of that Right is ſufficient.  2do, There is the ſame reaſon as to 
Lands Diſponed by Superiours having -a Commonty within their own 
Property. v. g. in Dirletoun, unleſs there be ſome ſpeciality.” v. g. as in 
David Forreſt his Precept of Clare conſtat, there is Nine Acres given withs" 
out mention of Paſture 1a the —_— of Dirletoun, and there is,a Te- 
aemont 
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nement and three Acres and an half cam communi Paſtura in Communis de 
Dirtetoun ; So that the Right bei unico context«, the Right of 
the ſaid Acre cm communi Paſturs Exchudes the fame as to the other Nine 
Acres. 3tio. Asto a Commonty within the Pr of orher Supetiours, 
the Clauſe cum communi Paſtura in the Texendas will not be a ground of 
Preſcription, unleſs there be a Right or Conſtitution by the Hereror, 
within whoſe Property the ſaid Commonty is. 


Common Appendant. 


Uerirur, There being a Servitude of gy or Commonty due to 

me out of Neighbouring Lands (which the Enz2l:ſþ call Common 
»lant) will the Servitude extinguiſh if I purchaſe the faids Lands, 
ſeing #2: ſa4 nemnini ſervit ? Anſwer, It is thoughtthat it is Suſpended but 
notextin& : $0 that if the Purchaſer ſell the Lands affected with the Ser- 
vitude it will revive, unleſs it be provided otherwiſe : And Servitudes of 
that nature are Real, and percinents Prediornm non Perſonerum. 


Communio. 


Ommunis Poſſeſſio, qui vel ad peſculandum, wel ad alios fruttus partici- 

, paxndos witint _— _—_ br ud Divitibus proportionem 

Geometricam, pauperibus Arithmeticam affettantibus Sed poſſeſſio Geometri- 

ca ſervar deber & Predintis, ita ut qui majores habet port nk magis ut a 
tur paſenis, qui minores minus, Jus Fluviat. p. 564. n. 25. 


Compenſation. 


F there may be Compenſation on a Bond preſcribed, For that reaſon. 
] Viz. That que ſunt temporalia ad ag endum they are prrperua ad _, 
piendum; And the ground of Preſcription as to Perſonal AQtions be- 
ing Negligentia petentis, cannot be pretended in this caſe, the Defender 
bei Grificd in = me name) x 

- When in Procefles for Sums of Money, Compenſation is proponed, and 
the Purſuer Replyes upon Recompenlation, and the Defender again Du» 
plyes upon Recompenſation. Queritur, what courſe ſhall be taken 
the Judge upon their ſeveral Recompenſations? A4uſwer, If it appear thax 
the Purtver or Charger is addebted in as much tothe Defender,as the De» 
fender tohim,all the Compenſations being conſidered, the Defender ought 
to be affoiled; and the Parties hinc inde ſhould be decerned w give up 
and diſchatge the Grounds of the Compenfation: Aad if all the Com» 
penſations being ſuſtained, the Defender be found debitor to the Purkas 
er, a Decreet ſhould be given for what i$ due: And if the Purſuer be 
found debitor to the Delcades, the Defender aught to be aſſailed, and 
the Purſger decerned to pay what he is owing. 

An Afſipney to a Debt tor un Onerous Cawle, baving purſued for the 
ſame, Queriter, If ix bealledged thac, the time of the Afſignation, the 
Cedent was the Deftaders debitor, and that he hath preſent Aftion for li- 


quidating his Debt, Whether ought Compenſation to C——_ 
| (0 


- wank Ay. ve Oe oY A 
: Wes.” 3 SET. SF! "YN 3-94 robes 2:8 we 
- -—_" ſe T6 ad. £ H.- _ ww 
A E@:- AY ea << 25x; So 


I __ - 3 b a<— wg” ” A 4 
CET IE Hoot > erg, Wo on IS 


" > TS 


EE 
4A, <A Me eee ws © "IS4s4 : ho Ik 
EO EE CERES OG Sor: En, 


be LAM 


the ſaid Ground, and a time granted to liquidate? It 5s thovghr, That 
the Cedent not being Inhibire, nor any Diligence done againſt him, the 
Sum aſſigned was in Commercio, and might be diſpoſed of by him; there 
being then no ground of Compenſation, which is de liquido in liquidam; 
and otherwiſc non tollit oblig ationew. vide Retention, in LiteraR. | 


Compoſition for Entry. 


F the Superiority be diſponed or compriſed after R—_ Queeri« 

tur, Whether what is payable for receiving of the Vaſlal ſhould belong 

to the former Superior : Or to his Succeſſor by whom he is to be receiv= 
ed, being pretium of his Entry. 


Com priſer. 


1 F after expiring of a Compriſing , the Compriſer urſue for the 
Evidents, being incidents to the Right, RE OY 


Compriſing. 


F a Bond for an Onerous Cauſe, being granted by a Perſon not Inhi. 
bited, and publick Infeftment thereupon, be preterable to a Compri. 

fer who had compriſed before, but was Infeft after the Bond ? 

If a Compriſer of Ward-Lands die before the expiring of the Legal, 
Will the Marriage of his Heir fall ? 

If it fall, Wall the Debitor, if he redeem, be lyable to refound the 
Avail? 

Compriſings of Heretable Bonds, though they be upon the matter Le- 


gal Afſſignations, fo that the firſt Compriſer will be preferred to the ſecond 


mtimating, in reſpect of the previous publick my in deducein 
Compriſings: Yet Intimation is neceſlar to put the Debitors in the Bonds, 
compriſed in mala fide. 
Ifchere be a neceſſity of a Declarator of expiring a Legal, as there is of 
« Conventional? Sig fo many Cle chere may be much Bir 
j expiring ; as uf the Sum be all paid bur a very little part, and 
the Lands red th the Debt, . Pat's 
" Tf the Campriſer come to be Debitor in a Sum equivalent, Will the 
Compriſeing expire? 
The firit Compriſeing being reduced at the inſtance of a poſterior Com- 
[oi of te ee » Will che firſt Compriſer have Right to rhe 
of the ſecond 2 
hthe Debitor be Intibited, he not afien the Legal? 
If Conriſcing whereupon Iofckmes? is not uy ye which 
or Ares nottO be allowed ought to be Recorded, conform to the 
AR of Parliament 1661, AF, ? 


There —_— 1 RT a Principal and twoCautioners of 
their reſpeRive I ands; and the Rightof the 1aid Compriſeing being ac- 
ired by a Perſon who had -bought one-of the CautiogersLands, It that 
Verfon ſhould diſpone the Right of the other Lands with the Compriſe- 
ing, Sums, aud Grounds thereof, as tothe {aid other Lands, only before 
- | the 
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the expireing of the Legal, Czritur, 1.1t he hath not reſerved expreſly the 
Compriſeing and Sums thereof as to his own Lands ,but has only diſponed 
in the Terms. foreſaid : Will the Compriſeing extinguiſh as to his own 
Lands, feing it.could not ſubſift without the Grounds, and theſe are dif- 
poned ? Anſwer, It is thought , It will not extinguiſh, in reſpe& the 
Compriſcing is not ſimply diſponed, but only as to the other Lands, and 
the ſame not being diſponed as to his own Lands, eo zp/oit is retained to- 
gether with the Grounds ; and it was Aim that the Diſponer, by ac- 
quiring the Compriſeing,ſhould be thereby ſecured as to his own Lands : 
And having diſponed the ſame as to the {aid other Lands, Law preſum- 
eth that he has retained it as to his own Lands 1n the firſt place, -and that: 


it ſhould be effeftual as to the other Lands in the fecond place : And A-; 


Ha agentium are to be underſtood to operate according to their Intention. 

Cuzritur 2d0, If the Compriſer of that Legal ſhould Redeem, who 
ſhould have right to the Sums; whether the _—_—_ or theſe to whom 
he has diſponed, as to the other Lands, at leaſt to a part of the ſame ? 
Anſwer, Tt the Diſponers Intereſt as to the Security of hus Lands amounts 
to, or exceeds the Sums, he will have Right thereto entirely, ſeing he is 
to be ſecured in the firſt place. —- 

If a Com: riſer Infeft in Lands doth conſent only toa Right made by 
the Debitor of a part of the Lands compriſed, will that Conſent ſecure the 
Buyer againſt the ſingular Succeſſors of the Compriſer, having Right 
from him by Compriſeing or Diſpoſition and Infeftment thereupon: Se- 
ing they may pretend that a Conſent doth not denude habi/; mod. 

* A Creditor compriſed the Principal Debitors Lands, and ſome time 
thereafter the Cautioners' Eſtate ; and after the Compriſeing againſt the 
Principal was expired { But yet the Compriſeing againſt the Cautioners 
was running ). he diſpoſed of ſome of the Principals Lands. Quzritur, If 
the Cautioner. may plead that the Compriſeing againſt him is extinQt, In 
ſwa far as the Creditor has an irredeemable Right to the Principal's E- 
ſtate, Exceeding his Debt: and is fatisfied at leaſt may be ſatisfied with 
his Intromiſhon and diſpoſing of the ſame ? 

A Compryſer, after expiring of his Compryſing of his Nebitors Eſtate 
exceeding the value of his Debt, Intrometting with or Cpotng.of a part 
of the ſame. Cumritar, If he __y Compryſe any other Eſtate belonging 
to the Debitor : Upon pretence that he 1s not ſatisfied : Or if the Expir- 
ing of the Compryſing and the making uſe thereof thereafter, putteth hi 
in the ſame condition as if the Lands had been Diſponed to him irredeems 
ably, and. datz and accepted in ſolutionem :; So that both Principal and 
Cautioner, againſt whom a Compryling 1s | by running, may pretend 
that the Debt 1s ſatisfied ; At the leaſt that the Creditor ſhould denude 
himſelf of rhar Compryling cum omni cauſa? Lamertoun contra Mr. John 
Fairholme. 

A Compryſer of Lands holden Ward being Infeft. Quzritur. If theſe 
Landswill ward by the Deceaſe of the Compryſer; And it the Marriage 
of the Appearand Heir will fall? Ratio Dubutandi, A Compryſer is butan 
#xterim Vaſlal for ſecurity of his Debt: And upon that Conſideration ſuch 
a Right in England is conſidered as a Chatrel. | | 
the Compryſing be redeemed will the Debitor be Lyable torefound 
the Damnage ſuſtained by the Ward and Marrjage ? o 
Quark, 
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& " Qeariter, Ifthe Ward of the Compryſers Heir, willdetermine and ex- 
ireupon the Redemption! ; 

0 aJurisin thatcaſeof proper Wadſers, if the Debitor akker Redem 
tf tion will be Lyable to Refound the foreſaid Damnage? The difference 
; ingthat a Compryſing is an involuntar Right, and the Wadſet Volun« 

ear, ſo that the Creditor ſeemeth to take his hazard, 
If Lands be Compryſed from'a Perſon who hasno Right thereto for the 
time but acquires thereafter a Right, whether the ſaid jus ſuperveniens will 

ccreſce ? | | ; 

? If there be a difference betwixt a Compryſer and a Buyer from an ins 


erpoſed Perſon, who has acquired a fraudulent Right, Yiz. That a 
Bayer acquires a Right for to Dumont Cauſe, and it isjuſt and the Inter- 
eſt of Commerce that he ſhould not be prejudged, whereas a Compry- 
ſer does only Dgrnne upon his own hazard, and 'the Right T, ranſit cum 

ua cauſa & labe! 

/ A ft being acquired boy fide, from a Perſon not Inhibited, after 
Compryling, and being Infeft before the Compryſer. Quzritur, Whe- 
ther he or the Compryſer will be preferable? Anſwer. The Lords found 
in the caſe of Sir Patrick Nisbet and Hamilton, That the Compryſer ſhould 
be preferred: Which appears to be hard, ſeing, a Compryling is only 
Jus ad rem and a Legal Diſpoſition ; And the firit compleat tght by In- 
fefrment ſeems to be preferable, and a Compryſing does not import wi- 
' tium, Litigioſi ſeing the Debitors Right is without Queſtion: And the 
Queſtion 1s whether the Compryſer or the Receiver of the Diſpoſition 
ſhould have Right to that which is ro in it ſelf? 
The Debitor or theſe who have Right to the Legal Redeeming from 
the Appearand Heir of the Compryſer, whether oth 


 Whe the Redemption 
ſiſt the courſe of the Ward and Marriage if the Heir be not Fourteen 


Years of Age? Anſwer. Affirmative, quia reſoluto jure principali reſolvan- 
tur conſequentia. | | | 

Will not the Debitor be lyable not only to pay the Debt but to refound 
the prejudice the Creditors Heir ſuſtains upon occaſion of the falling of 
the Caſuality of Ward and Marriage by the Deceaſe of the Debitor ? 
Anſwer. Affirmative, and the Creditor and his Heirs ſhould be Indemnes : 
It being the Debitors fault that they are forced to Compryſe, and that the 
Compryſing is not Redeemed. : 

Whether aDiſcharge doesextinguiſh a Compryſing,the Creditor grant- 
ing to be ſatisfied; In the ſame manner that Intromiflion within x nl, na 
of the Legal doth extinguith the ſame ? Anſwer. If there be no Infefrment 
a Diſcharge is ſufficient : But ifthere be Infeftment, theremuſt be atleaſt 
a Renounciation Regiſtrate ih the Regiſter of Reverſions, 

A Compryling being Redeemed, whether doth the Debitors Right 

and Infeftment revive, or muſt there be a new Seaſin, and whar way 
ſhallthe Debitor be Reſeaſed ? Anſwer. 'There muſt be a new Seafin : 
and the ſame way is to be taken as in the caſe of a Regreſs: Seing the 
Compryſer as he has a Legal Reverſion, ſothere is a Le 


al Regreſs. 
GCumritur. Tia COmng as tO all effetts be equivalent __ Reſigna- 
tion* Ratio Dubitendi, That a Compryſing is not only a Legal Diſpoſition 
but the Compryſer may-be immediatly Infeft upon the ſame, 


Reſignation, though the Debitor deceaſe. as upon A 
a Compryſer get a Right \- the Legal of his own Compryſing be- 


fore 
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fore it expire by another Appryſing; And fo Deinceps if there be more 
Comprylings whereof the firſt Appryſer obtains Right within the Re- 
ſpeAive Legals, Quzrityr. when the ſame doe expire? Copitandarm, 

If a Royal Burgh, or others having Power to receive Vaſſals upon Re- 
ſignation, has Power likewiſe to receive upon Compryſings: And if in 
that caſe any Compoſition be due to them ? _ 

If the Lands be Compryfed how ſha!l the Duties be divided ? An/wer. 
If any part of the Lands be ſowen betore rhe Compryſing, the Encreaſe 
will belong to the Compryſer : And if the Lands be tet, the rime of the 
Compryling is to be conſidered ; For if the Compryſing be before Whitc« 
ſunday the pryſer will have Right to the whole Duties; And if it be 
before —_— he will have Right to the half: And if after Martine 
maſs to no part thereof, 

The Superior being charged with Horving to receive a Compryſer, 
and being Denounced, will he be Lyable tor Damanage and Intereſt : if 
either he Infeft a ſecond Compryler, ' or a Precept be dire& out of the 
Chancery for Infefting him ? 

If upon the Redemption ofa Compryſing,the Superiors will be obliged 
to Infeft the Redeemer Gratis ? 

Quid Juris, It the Redeemer be another Creditor ? 

 Cueritur, If Comprylings be equivalent to Diſpoſitions and Reſfigna- 
tion following upon the ſame, ſo that the firſt Compryſer is preferable 
to others even before Infetrment? Anſwer. That Comprylings are only 
Legal Diſpoſitions, and do not denude the Debitor without Infeftment, 
whereas Reſignation being made 1n che Superiours hands and accepted 
doth denude. 

What is the reaſon then that after Compryſing, it is found that the De. 
bitor not inhibited cannot Diſpone in prejudice of the Compryſer ? A4z- 
wer. That the Law, andthe Judge who is Lex animata, having in ſub. 
fidiam Diſponed to the Creditor the Debitors Lands ; the ſame is ſo affe. 
Qed by the Legal Diligence, that the Debitor is denuded as to that effe& 
that he can do. no voluntar,deed to projudge the Creditor; Without preju- 
dice nevertheleſs of more exact and compleat Diligence of other Creditors, 
who obtaining Infettment will be preterred to the firſt Compryſer : as 
in the caſe of Moveables after Arreſtment,the Debitor cannot diſpone the 
fame, and yer may be Evidted by another Creditor by way of Poinding. 

Tf a Superioar be content to take a Right to a Compryling of pin 4 
holden of him, not being _ toenter the Compryſer. Gueritar, If 
he may clairn a Years Duty when the Lands are Redeemed ? Anſwer. 
Negative: And heisin the ſame caſeas it he had Compryſed himſelf,fo that 
as he cannot in that caſe neither 1n the other can he claim any Compoſiti- 
on ; in reſpeC@ the ſamen 1s granted only that the Superior ſhould not be 
prejudged by obtruding a Vaſlal, upon him againſt his will, 

If by the Fir#t Ad of Parliament ancat Compryfings, a Compoſition 
was due to the King ? _ It is thought, not: There being a diffe- 
rence betwixt the _ and other Superiours ; in reſpe& the King is Pater 
Patriz and all the Leidges being his SubjeQts, it cannot be ſaid that he has 
any prejudice by the change of his Vaſſal, and long after the ſaid AQ 
of Parliament Signatures were not paſt upon Comprylings, but Compry. 
ſings lay at the Signet and were the warrand of Charters under the Great 
Scal. 


To 
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. To try, when that Cuſtom was changed, and what warrand was for 
changeing the ſame. 

- APerſon having Compryſed Lands and having granted Bond that he 
being fatified of the Sums due to himſelf, and of the Sums due to another” 
perſon,and that other perſon being relieved of his Cautionry for the De- 
bitor, The Compryſer ſhould denude himſelf in favours of the Debiror : 
And the faid Compryſer having thereafter Diſponed the Right of the, 
Compryſing, but with the Right of the ſaid Backbond expreſly provided 
in the Diſpoſition and the —— of Reſignation therein. Cueritur, 
If there be no mention inthe Seafin that the Right is with che ſaid Bur- 
den, whether the Compryſer will be ſtill Lyable by the ſaid Backbond to 
the Perſons in whoſe favours it is conceived ? And 240. If the ſaid Back- 
bond will militate againſt a ſingular Succeſſour acquiring a Right from 
the Aſſigney to the Compryling. Ar/wer. Ir is thought oth the Com- 
pryſer and the perſon having Right from him with the Burden of the 
Backbond will be Lyable. 240;..A ſingular Succeflor will not be Lyable 
unleſs the ſaid Proviſion, that the Right ſhould be with the burden of the 
Backbond, be in Traditione and in the Seafin. T7 | , 

Queritar, What way ſhall the Appearand Heir have the Right of the 
Lands Compryſed where the Comprylſing is extinguiſhed by-Intromiſſi- 
on, Ifit be notby aService as Heir to his Father? - Anſwer. He ray give 
ina Bill to the Lords or intent Aion againft the Superiour on that. 
ground, 'That the Lands are in effe&t redeemed and ſatisfied by Intro- 
miſſion; And that the Superiour and the Creditor being conveened, it 
ought to be declared that the Lands are Redeemed, and the Creditor 
ought to renounce, and the Superior be decerned to Infeft. 

When a Perſon is denuded by Infeftment, and yet the Infeftment and 
Diſpoſition whereupon it proceeds is Reduceible upon the A& of Parlia- 
ment as being in Fraudem Credztoris. Queritur, What courſe the Creditor 


' ſhall take,and whether he ſhould firſt reduce before he Compryſe? Ratio 


Dabitandi, That it he compryſe the Debitor being diveſted as faid is, 
there is nothing in his perſon to be compriſed. Anſwer. It is thought ir is fit- 
ter to Reduce and then to Compryſe ; Becauſe after the Creditor has been 
at the Charges of Compryſing, it may be there may be difficulty in the 
ReduQtion ; And yet upon other Conſiderations, it may be fitter firſt to 
Compriſe ; in Relpett the Lands may be Compryſed both for the-Debt 
of the Diſponer and the Debt of the Perſon to whom the Right is given. 


Infeftments upon '#) ompry ſang. 


ww Hen there is a Clauſe in a Charter upon Compryſing, That ifthe 

Compryling expire another Infeftment ſhould be taken within 
Year and Day, otherways the Infeftment to be void. Quzritur, What 
is the effeCt of that Proviſion, if it may be purged ? 24o. If another Com- 
pryſer may objeCt the ſaid Nullity ? 


Conditio, 


Onaitio eft adjettio qua id quod dari, aut fieri volumus, confertur in 
aliquem caſum & ſuſpendit oblig ationem. bo. 


C ON 
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' Conditione impeſſibili adjetta, Contraitas eſt nullius momenti, & contr ahen« 
ges Ludere videntar, ſecus in ſponſalibus & ultimis voluntatibus in quibus fa- 
wore Matrimonii (7 ultime <8 ru tales conditiones habentur pro non ſcrips 
#5. Chriſten. de Sponſalibus queſt. 114. 


Confeſſion by Criminals, 


] F a Confeſſion be emitted and ſigned beforethe Judge in the Criminal- 
Court may the Pannal Retraft and not adhere to it beforethe Aſlyſe, 
ſo that the Inqueſt cannot proceed on it as an evidence and clear Proba- 
£1On 
Minors having confeſſed hainous Crimes, may they deſire to be repon« 
ed upon pretence of their Age, —_— do not pretend and clear that 
their Conteflion was upon Error or Miſtake ? 


Confirmation. 


A Feu of Church-Lands being neither confirmed by the Pope nor 

King, If the Confirmation by the King of Rights granted there- 
after by the Feuer to be holden of the King; will ijupply the want of 
Confirmation of the Original Charter ? 


When a Perſon is Infeft to be holden of the Superior and deceaſeth,and 


both the Diſponer and Superior that was for the time are deceaſed, yet 
the Superiority is conveyed to a ſingular Succeſſor, Queritzr, Tfafterlong 
time the ſingular Succeſſor in the Right of the Superiority may confirm 
the ſaid lalmene: So that the Heir of the Perſon Infeft, though nor 
confirmed in his own time, may be Infeft as Heir to him by a publick 
Infeftm:nt? Ratio Dubirands, It cannot be faid that his Father was In- 
feft by a publick Infeftment: To conſider therefore whether the Party 
infeft being infeft ro be holden of the Superior, may be ſaid to be truely 
infeft holden of the Superior ; But that the Infefrment was not a compleat 
Right, until the Superiors Conſent and Confirmation was had, whereby 
it did convaleſce, as if it had been-from the beginning: Or if there be 
no mid impediment? And there is a Difference betwixt Vitioſum 
«b initio, & Incompletum ; iliud nunquam confirmatur, iſtud accedente comple- 
wento convaleſcit. 
Whether or not Confirmation may be granted after the Death of the 
Diſponer? Vide Crazp. 
If a Diſpoſition be granted tg be holden of the Superior containing a 
P of Scaſin, and ifit be confirmed by the Superior, bur before Sea- 
ſin follow thereupon the Superior is denuded of his Right in favours of 
his ſin Succeſſor, Queriter, If thereafter Seaſin may be taken on 
the faid Precept? Ratio Dabitands, That Res devenit in alium caſum, and 
the former Vaſſal not being denuded, he remains ſtill Vaſſal to the ſucceed- 
ing Superior; So that by no deed without his conſent, a new Vaſfal can 
be obtruded to him. | 
Quzritur, If Infeftments being to be holden of a Superior ,may be con- 
firmed after the death of the Perſon infeft? Ratio Dabitandi,Craip ſeemeth 
not to be clear, upon that Ground that the Superior and Vaflal ſhould 
both conſent; So that the conſent of the Vaſlal in taking the Infeftment 
and the Superiors an confirming the fame be conjoined, which cannot be, 
the 
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the death of either inrerveening: Ir is thought nevertheleſs, that ſuch 
'Rights'may be confirmed after the Death of the Receiver, though their 
Conſents cannot be conjoined, which-was only done, and when the con- 
ſent of Perſons is required ad integrandam Perſonam, as inthe caſe of Pu- 
pils and Minors, it ought to be given before their deceaſe, & in ipſo att; 
Bur where the conſent and confirmation of Perſons is 44 integrandum & 
conftituendum Jus, which is conſtitute and perfected per gradus & partes, 
-The conſent and confirmation may be at any time re 7ztegra, and where 
there is no medium impediment um. 2s Exemp i Cauſa, Tf there be a Com- 
priſeing againſt the Diſponer, "the Diſpoſition-cannot be confirmed. 

Item ſometimes there muſt be Confirmation neither ad - integrandam 
Perſonam, nor Conſtirutionem Juris, but for confirming the Right conſti- 
tute; as the Popes Confirmation 1n the Right of Church-Lands, or the 
Patron's Confirmation; which are neceſſary in regard of their Interefts, 
Et ne quid Detrimenti Eccleſia capiat; which may be at any time. | 
-. Tf a-Right be confirmed after the Death of the Receiver of the Righr 
and after the Diſponers Heir is Infeft upon the Retour, Cueritar, It rhe 
Heir of the Perſon who receives the Right, may be ſerved Heir to his 
Predeceſſor as having dyed laſt veſt and ſeafed, notwithſtanding that the 
Right was null the time of his deceaſe; and that there is. medium impedi- 
mentum in the Retour, by the Infeftment of the Diſponers Heir?  A#- 
wer, Tt is thought he may be ſerved Heir, and the ſaid Infeftment is not 
an impediment ; the Heirs of the Diſponer being: eadems perſona and in 
effe& his Author: And the ſaid Infetrment 3s in effeft to the uſe and be. 
hoof of the Receiver of the Right and his Heirs: And the Heir of the 
Diſponer is in no other caſe than the Diſponer himſelf, whoſe Infeftment 
ist0 the uſe of the Buyer until his Right be confirmed, and then ceaſes. 

Ifthe King ſhould confirm the Charter 4 me graneed by Caſtlemaines to 
Ceſnock. Quzritur, Tf in that caſe the Vaſlals will be in any hazard? 
Anſwer, Tt is thought, not ; ſeing it cannot be ſaid that they were at any 
time Vaſſals to C rock: And though fittione Juris the Confirmation. be 
drawn back as if Ceſnock had been infeft immedaatly after tis Right: yetic 
cannot be drawn back where there is medium impedimentam; the Vaſlals 
having acquired a Right before, and having never been Ce/noct's Vaſlals 
but only to Caſtlemarns before the Forefeiture. 

If an Heretor of Land diſpone his Land to be holden of the Superior, 
and the Superior confirm the Diſpoſition with all that ſhall follow upon 
it; But before Seafin be taken upon the Precept, the Diſponer dies. Quz- 
ritur, What way the Purchaſer ſhall be Infeft? Anſwer, The Diſponers 
Heir is to be Infeft, and to grant a Precept relating tothe former Diſpoſi- 
tion and Confirmation: Or if he will not, or. think not fit to be Heir; 
the Lands uy be adjudged from him as charged to enter Heir. 

Quzritur, In the caſe foreſaid,if the Superior, after he has confirmed the 
Diſpoſition, die betore Seaſin thereupon ; Whether a ſingular Succeſſor 
in the Right of Superiority may queſtion the ſaid Infeftment? Ratio Du- 
bitanai, That there is medium umpedimentum, viz. The Superior is chan- 
ged; and the former Vaſſal being his Vaſſal the time of his Right, there- 
after another Perſon cannot be his Vaſlal without his conſent; Et 2 cor, 
rs, the former Superior having done all that he could do to perfe&t the 

of the Dit- 


faid Right; and nothing reſting to A it but the deed 


poner 
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Poner or his Heir by giving Iofefiment, the former Superior was denud- 


ed as to his Intereſt ; Sothat his Succeſſor cannot queſtion the ſaid Right, 
being perfeted by rhe Infeftment. - | 

If ar leaſt the Succeſlor of the Superiority may be urged to renew the 
Confirmation? Ratio Dabitandi, The ſingular Succeſſor in the Superio- 
rity, may be urged to grant Infeftment upon Reſignation in the handsof 
his Predeceſſor, Cogitandum. But it appears there is a difference; (cing by 
Reſignation the Property is in the Superiors hands, whereas by the Con- 


firmation, it is not: and the Vaſſal is not denuded before Infeftment up- 


on the Charter confirmed, whereas he is denuded by Reſignation, and by 
Compriſing which in Law is equivalent to a Reſignation accepted, ſeing 
the Superior cannot refuſe w gow Infeftment upon Compriſeings. 

If the Diſponer be denuded of the Superiority, what courſe is to be ta= 
ken againſt his ſingular Succeſſor for renewing the Procuratory? An/wer, 
Seing inthe caſe in queſtion, the Buyer was infeft according to the Tenor 
of the ſaid Diſpoſition, It is ro be conſidered if the King may notwith- 
ſtanding confirm the faid baſe Right. 


Confiſcation. 


I a Perſon being at the Horn dwell within a Regality, and have 

Goods or Debts within another Regality, Wull thele alſo belong to 
the Lord of Regality where he dwelleth, upon that pretence that /e- 
quuntur perſonam ! 


Confuſrone tollitur obligatio. 


Y ContraQ of Marriage, the Husband is obliged to employ 30000 
'y merks to himſelf and his Wife in ConjunQtfie, and the Heirs of the 
Marriage; aad has obliged alſo his Heirs and Executors to employ at 
his deceaſe 15000 merks to his Bairns beſides the Heir, Queritur, If 
the Heretable Eſtate be ſhort of 30000 merks, May the Heir purſue the 
Executor ad Szpplementum? Ratio Dubitandi, he 1s ſerved Heir and ea- 
dem Perſons with the DefunCt, & confuſione tollitur oblig atio: Tt is thought 
he may, and that Maxim: militateth, when the Heir ſucceedeth in an;- 
wverſum Jus & Patrimoniuns ; But in this caſe the Heir having right onl 
to the immoveable Eſtate, there is no confuſion of that Obligemenr whic 
1s preſtable out of the Executory, to which the Heir has no right: as in 
the caſe of moveable Debts dve by the DefunR to his Heir either of Line 


or Tailzie, there is is no confuſion for the reaſon foreſaid. 


Item Queritur, It there be not ſo much in the Executory as may ati 
the Proviſion foreſaid in favours of the Bairns, ifthey may have recourſe 
ainſt the Heir for their Proviſions? Ratio Daubitanasi, The Heir by 
, ContraQt was to be provided preſently, and the Bairns at or after the 
Father's deceaſe, and by and atrour the Sum provided to the Heir; {6 
that the Heir ſhould have his Proviſion as Przcipuum and betore the 
Bairns: Anſwer, It is —_— That the Heir being provided under the 
nameof Heir, which 1s Nomen Repraſentationis, as he is lyable to other 
Credicors, fo he is lyable to the Bairgs, being provided under the noti- 
on of Bairns, who do not repreſent. 
| If 
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- If the faid Proviſions had been ina ſecond Contratt of Marriage, the 
Son of the firſt Marriage being Heir of Line, would be lyable tothe Sog 
of the ſecond Marriage though ſerved Heir, and there would be n6 
confuſion for the Reaſon foreſaid. | 


 Conjun#-Fiar 


Veritur, If a Lady ConjunA-Fiar or Liferenter of a Barony may re- 
rm Vaſſals ſingular Succeſſors upon Reſignation or Confirmation 
or give Novo damus, | | 


Conqueſt. | 

Father being obliged to provide to the Heirs of the firft Marriage 

the Conqueſt, and having acquired a Room during the Be 

iage, and diſponed the ſame to the Son of the third Marriage, Que- 
ritar, I the Heir of the firſt —_—_— reduce that Right, as given 
without an gnerous Cauſe in his prejudice, being a Creditor by that Clauſe 
of his Mothers Contra of Marriage? Ratio Dubitandi, Tt is pretend- 
ed not to be free Conqueſt, the Father having contracted Debt thereaf« 
ter above the Sum of that Room: Whereunto it was Anſwered, That' 
the ſaid Room was Conqueſt, the price being then paid ; and the Debt 
contracted thereafter. | | 

A Merchanr paar, = to provide the Conqueſt during the Mar- 
riage to himſelf and Wife, and the Bairns of the Marriage, Queritur 
1. Whether Conqueſt being Univerſitas, will fall under the Executory 
of the Bairns, rhough the iubjett, and what will fall under the Con- 

ueſt be moveable ! 
© 20, The Conqueſt being ould ſo, that the Right ſhould betaken 
fo the Husband and Wifeand Bairns of the Marriage, whilk Failzieing 
the half to the Husbands Heirs and the halfto the Wifes Heirs : Whether 
the Husband be Fiar and the Bairns only Heirs of proviſion, though the 
ſubje& be Moveable? 

Though the Husband be Fiar, if he can Diſpone the Conqueſt with- 
out an Onerous Cauſe: or provide the ſame to other Heirs, 1n prejudice 
of Bairns being Creditors by ſuch Proviſions ? 

The Husband being obliged in theſe terms to provide the Conqueſt, 
wiz, Lands Heretages and Annuairents and other things; And to take the 
Rights in manner Ferefaid. Queritur, If the General other things be 
comprehenſive of Moveables, rhere being no mention of Sums of Money 
or Moveables? And ir ſeems that Conqueſt is to be underſtood pro- 

ly of Heretable Intereſts, of which only, and not of Moveables, 
Rights are taken: And other things may be underſtood of things Homo- 
geneous, and of the ſame nature that the things expreſſed in particular are 
of; ( Viz. Heretable) as Reverſions, Tacks, &c. 

If at leaſt Bonds bearing Annualrent though Moveable, will fall under 
the conqueſt ; Seing Rights are in uſe to be taken thereof: And by the 
Law they belonged to Heirs before the ſtatute? This and the Four pre- 
ceeding Quettions are in the caſe of Andrey Brace, and his Conquelt ; 1 
ing the firſt Marriage. 


The 
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The ordinary Clauſe of conqueſt in favours of Wives being of Laxas, 
Heretages, Annualrents, . Queritur, If Bonds being Heretable becauſe 
Executors are Excluded will fall under the ſame ? © A»ſwer. It is thought, 
not; Becaufe the Subje&t is only Lands, Heretages and Annualrents; 
whereupon there is or may be Inteftrment : And Heretages comprehends 
only Lands, Teinds, and ſuch Rights asare real by Infeftment or other- 
wiſe, or whereupon Infeftment may follow. ' | : 


Conſenſus. 


SU receptum eft, ut in terrarum aut nominum & jurium alienationi- 
| | bas & Ceſonibus, preter contrahentes alit interveniant pro intereſſe & 
conſenſum accomodent & ſubſcribant contrattibus & inſtrumentis: Sed quiſ- 
nam Conſenſus effettus eſſe debeat ambigitur , quibuſdam videtur, conſentien- 
tes, contrattus quibus conſenſerant haud reprobare nedum ut reſcindantur. agere 
poſſe, juxta tritam;juris regulam quod approbo non reprobo. Alii opinan- 
fur cum nthil juris diſponant ant tribuant, conſenſs um haud extendi ultra id quod 
affum aut cogitatum, Viz. Ut fi quod jus eo tempore quo conſenſum adhiba- 
erant [1 uberat, aut juris wmbra, ejus ratione aut pretextu Litem aat queſtionem 
intentare nequeant ; Salvi tamen libertate commercii, & jura ſi qua ſunt penes 
alios quam contrahentes, potiora acquirendi; aut in ea ſuccedend;: Iis ex inter- 
wallo & poſt fatto adeptis conſenſum haud obeſſe. 

Copitandum an ea ſit commoda diſtinitio, conſentientes ſi in alia jura _ 
His iis uti poſſe ; que enim eonſentientibus tune temporis haud competehant 
ſed poſtea nec opinantibus forte jus detulit ea antequam penes wp er. conſenſu 

aſe abdicaſſe nec veriſmile nec credere par eſt: Qui autem juri in alium transferen- 
do conſenſit , ſo ejusdem rei jus & melius penes alium eſſe compererit & ſponte & 
operi ſus acquirat, ex eo adverſus eos qui ipſo conſentiente jus alterum queſi- 
erant agere aud audiendus : Nec enim juri nec bonis moribus conſent aneum eft, 
quod approbavit, aliquid moliri aut querere quo illud poſſet reprobare aut reſcin- 
dere Renakel contra Lady Darke. 


| Conſenſus Dommi, 


Onſenſus aſſumit naturam ettus ſuper quo interponitur : Sicut ftipulatio, 
(; que eft ftritt} juris interpoſita contrattut | bonz fidzi, Beſ, Thel. liter. 
L. p. 552+ 

| Ale conſentiendo, non preſumitur juri ſuo velle prejudicare ; ſed ſolum 
obſtaculum, quod ſcilicet jus vaſalli ſine Domini Conſenſu alienari non poterat, 
removiſſe : Et remiſſio juris ſui non praſumitur, ni(i verbis apertis de ea con- 
ftet. Thidem P. fſequen. »K 4; | 
" Regula, quod Domini corfſenſus juri ipfius nihil officiat,procedit rantum in 
illis juribus; que Domino conſentienti competentia, ſeparatum habent rationem 
4 negotio cut conſenſus accedit, non autem in his que ad robur & firmitatem att us 


pertinent, Idem. P. 554- | 
Conſent. 


If an Appearand Heir conſent to a Diſpoſition, made # 


UVaritar, 
Os, after the Deceaſe of the Granter, may another Heir quarrel- 


the 
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the Deed upon pretence that'the Conſenter was not ſerved Heir at any 
time? © Ratio Dubitand;: The Conſent of the Appearand Heir the time 
of Mo rancng the Right, doth ſo validate the Right, that all Heirs are 
precluded from queſtioning it: And there appears to bethe ſame reaſon 
when the Conſent is ſupervenient, " 

If the Conſent will import Beheving ? | 

A Perſon being Infeft in an Annualrent to be holden of the Diſponer ; 
and in roſſeſion by payment of the Annualrent, Conſents to a Diſpoſition 
of the Lands. Quzeritar, If that Confent will prejudge a fingular Succet- 
ſor; The Diſpoſition being neither Regiſtrate in the Regiſter of Reverſi- 
ons, nor the Seafin. upon the Diſpoſition _—_ to the Conſent ? 

If the Conſent of a Perſoa having Right by Diſpoſition whereupon Re- 
Gignation has followed, will prejudge a ſingular Succeſſor? . . -  .. .; 

In what caſes Conſent to a Right will prejudge ſingular Succeſſors? 
Anſwer. Ir is thought that where there is no ona ment and the Conſenters 
Right may betranſmitted by Aſſignation or Diſcharged, ſuch a Conſent 
may prejudge ſingular Succeſſors; And will amount to an Aſſignation or 
Diicharge. . h | | | 
- If a Conſent of a Party having only Right toa Reverſion, will prejudge 
a ſingular Succeſſor unlels it were Regiltrate ? bg 


Anent Conſiſtories; Whereby the Uſefulneſs and Ne- 
ceſſty of theſe Courts is evinced, and Doubts 


and Prejudices againft them, are Cleared. 


HE Queſtion, whether a Judicatory be uſeful and neceſſary, and 
therefore to be Inſtituted, If it be not ; and continued if it be al- 
 readyereRted; or unuſeful and therefore to be ſuppreſſed; Cannot be de- 
fined well 42 priori, but from the nature of the SubjeR, and Cauſes which 
are agitate in the Judicatory : And if the Subjeft be neceſſary and favour- 
able, Notwithſtanding any extrinſical Abutes (which may creep in to the 
beſt Judicatories) it may plead for a Reformation, but not a total Sup- 
reſſion. 
_ All Cauſes are of neceſſity to be decided,and Juſtice is always favour. 
able, But in ſome Cauſes (as the Law ſpeaks) predominatur favor & 
licum intereſſe, and ſuch, and only ſuchare the Subje&t of the Juriſdiction 
of the Commiſſarys, as Cauſz Matrimoniales & Teſtamentarie, which are 
in themſelves favourable; and the Cauſes of Orphans and Widows, of mi- 
ſerable Perſons, of Perſons ſlandered and defamed, of Miniſters and their 
Readers for their Stipends, in which the Condition of Parties pleadeth for 
favour, not in the point of Deciſion ( which ſhould be impartial, and ab- 
ſtrat from all reſpes ) but in the way of Procedure, that it be both ex- 
at and ſummar; that thoſe Parties be neither ay a long and ex- 
penſive attendance, nor wronged by-a precipitant handling of their Bu- 
fineſs: which Qualities ſeeming incompatible in a Judicial Procedure,con- 
cur only when a particular Judicatory, is allotted for ſuch Cauſes: and 
neither the throng of their Buſineſs can jultle them out, neither the Judge 
can have a pretext for ſhifting them. . _ | 
The Gravity and Difficulty of COUNTS: and Teſtamentary Cauſes - 
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30 Doubts. and: Queſtions 


ſo notour, and the favourable Elogies of Law. anent theſe-Perſons, recom- 
mending thereby a Circumſpe&, and as.it were a Religious Handling of 
them, are ſo obvious and frequent, that they need not be repeated; and 
it is certain that there is no. SubjeCt debated either in the Law it ſelf, or 
in the large Volumns of the'DoQtors, with greater Prolixity and Subtility, 
than the Cauſes of Marriages and Teſtaments. ( A. ) 

( 4 } Avuthenc- de. nupt. Novel. -24- in prefat, verba {ant eximia, alia 9mnia que ſancita funt, non 
omnibus competunt bominibus, nec rebus nec temporibus, ſtadium vero nuptiatum totius eſt bumane ſo- 
bolis: ex que ctiam renovarur ſolo : & atnpliori quam alia dignum eff ſolicitudine : & bumano 
Immortalitatem artificioſe videtur intxoducere. It 5 remarkable, that the whole F. being divided in 
parts, one whole part, viz. the 5th, containing 8 books, teccheth de materia teſtamenti, Videri poſſunt tit. 

de teftam. and the ſubſequent tit. ro the end, decret, |, 3. tit/11. de reftam, 1. 3, decretal tir, 26 de 
teſt. ſuccefl. lib. 42 per totum. Clarus de teſtam. $. reftgmy. Covar de teſtam. yenere tom. 1. per totum ff. 


ye ibus lib. 25. ſcquen. tit. ad fio. lib: C. de nuptiis lib., $. & (eq. tit ad 27. 4. decretal. deſponſalibus 
& ſpogttten! per Tl Jekter, caufa 2p. lib. 32. Incluſive, Covar. in 4. ib. decretal, _— 


It.is to be obſerved from Law and Hiſtory, that from theſe Reaſons, Ma- 
trimonial Cauſes, and publicatio & inſinuatio Teftamentorum ( which is with 
us the Confirmation of Teſtaments ) were neither entruſted to the loweſt 
ſort of Judges, neither to Judges of great Employment about the deci- 
ſion of other Civil Aftions, to be decided in a tumultuary Way, and pro» 
miſcuouſly with other Cauſes, but by a conſiderate Choice of Judges, ſin- 
pled out, for theſe Cauſes: It was provided that neither the meanneſs of 
the Judge, nor the greatneſs, nor multitude of his other Ewployments, 
ſhould prejudge Cauſes of ſo great Gravity and Importance. { B.) 

. (B | Cenſores, «ibete magiſtratuum omnium maximz revefentiz & poteſtatis, penes quos erat regimen 
Mfciplin communis; And yet it was incumbent to them, Retnp. tueri, & non judicare de controverfiis 
privacis competent to be judged by the Centumwiri, arbitri cognoſcebant ramen de ſponſalitiis,de Repudiis & 
gdivertiis, & Matrimonio ſpreto & male traftato, Greg. Tholoſ-lib 45+ C. 16. de Cenſoris poteftate, Cu- 
jac, lib. 11 ad lib. 39. Soluto matrimonio- And with what Solemnities Teftaments were confirmed, appears 
_=_ Title of the fl. end the Cod, de aperiendis teftamentis, and L- repetita C, de Epiſcopis. 1t is clear, 
#bat Infinuatio Teſtamentorum competebat tantum magiſtro Cenſus: And by the Lew defenſores Eccles 
fiarum ore prohibited to meddle with the Confirmetion of Teſtaments, «s abſurd to be aſiumed by Church- 
wen, quibus eſt ſe oſtendere peritos diſceptarionum forenſium, which words of the Law, inſinuate the diſ- 
puteble Nature of Queſtions incident at Confirmation of Teflements ; by reaſon whereo}, Churchmes were in. 
hibited to meddle with them, although many other Civil Cauſes were remitted ad Epiſcopalem Audientiam, 
in thes ſuperſtitions rime, The Law 18 Cod. de Teſtamentis, & Lex conſulta divertia 1bid- ere conſonant 
16 the Law Repetita, and beary the like inhibition of Churchmen, and imiimation of abſurdity if they ſhould 

-wmeddle. Thereafter the Confirmation of Teſleaments was enirufled defenſoribas Civitatum , qui eligendi c« 


rant non yilidimi ſed nobiliones, aud bave « limited Juriſdiffion in Cauſis Pecuniariis, not walike the Come. 


wniſſeries ad 5e loldos, «nd thereafter 300 auiees, «5 appears by Li Jubemus C, de Epiſt- & authent. ibi 
inſerta toto tit, C. de deftenſ. Civitatum. 


— Though the favourable Nature of Conſiſtorial Cauſes, and the necefſi- 
ty of a ſeveral 'and liar Judicatory for them, be evident for the Rea- 
ons and difficulty toreſaid, and from the Patern of Antiquity ; It will a 
pear more clearly from repreſenting the Inconvenients that will follow, if 
-noagiy be ſuppreſt, and by anſwering the Objeftions againſt theſe 
urts. 

The Inconvenients are theſe 1. Omnis mutatio etiam in melins eft pe- 
riculoſa; Eſpecially of a Fundamental Law and Policie, which hath ever 
been alle ancient as any monumentof Law and Policy inthis Country (C.) 
2. - Unleſs there bea Judicatory appointed for theſe Cauſes, it cannot be 
conceaved how DefunCts Wills ſhall be obſerved, how Minors, Orphans, 
Widows, Legators and Creditors ſhall he ſecured, 3. Whereas it may 
be conceived ( and as we hear is urged by ſome men, who know not the 


(C) The Antiquity of the Preflique of Cenſiſtories, 5: evident the Titles de Teflam. 1 © 
ees dividuntur bona tcſtatoris, Ze tefſtibus & executocidus wrote _ har ws of ihe 
Majeſty, which were publiſed in the cime of K, Dayid 1, «bout 500 Years fiuce, 
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nature of Teſtaments, nor uſe of Confiſtories) that a Geieral Regiſter 
may be keeped of Teſtaments, as of Safines, and Hornings, without ne- 
= of Confirmation; "The keeping of ſuch a Regiſter cannot {upply 
the want of Conſiſtories, if they ſhould be ſuppreſt; Becauſe albeit a Re. 
giſter could be —_— of Teftament Teſtamentars given up by the De= 
tun& and preſented to be regiſtrate by Executors ; Regiſtration of 
them cannot be urged, if the Executors be unwilling, or the neareſt of 
Kin, who 1s pony Interefſed by the nomination of Executors, and leay- 
ing of Legacies, to keep up the Teſtament, cen there be a Judicatory 
for Confirmation of Teſtaments; and Edifts ſerved, and Intromittors 
charged to give up Inventar; Neither can any time be limited for regiſtra« 
tion of Teftaments: And the Certification of Nullity, in caſe of not Re- 
iſtratzons within the time appointed, ſhould be Injuſtice; becauſe Te 
— are not the Deeds of Parties concerned, viz. Executors and Les 
ators, but the Wills of DefunAts, which may be unknown to thoſe who 
1ave moſt Intereſt: and therefore the not Regiſtration of them cannot be 
imputed ro them, as of Safines and Hornings which are the Deeds of 
the Parties themſelves, and cannot be unknown to them. 4. When 
Defun&s have not made Teſtaments, it cannot be conceaved [ if there be 
not a Judicatory for Confirmation of Teſtaments) how the neareſt of Kin 
ſhould be decerned-andconfirmed Executors Dative, how Licences ſhould 
be given, quando dubia eft hzreditas, and apparently damnoſas, and when 
hereditas eft caduca; and neither an Executor is nominate, nor the neareſt 
of Kin craveth to be confirmed ; how the Defun&ts Goods ſhould be pres 
ſerved to Minors and Creditors, if the Procurator-PFiſcal be not decerned 
and either become comprable, or a ſurrogation of Parties intereſſed : And 
when Teſtaments have been already confirmed, how ſhall Teſtaments, 
ad omiſſa & male appretiats & non executa be expede? How ſhall Executors 
Creditors be decerned? How ſhall the intricate Queſtions be decerned, 
and Diſputs incident in the Confirmation of Teſtaments be decided, anenr 
the Nullity and Falſhood of Teftaments, the competition of the neareſt of 
Kin, with the Executor Nominate, of the Executor ad omiſſa, with the 
Executor confirmed? Of the Executor ad ox executes, with the Execu« 
tor of the Defun&t? Executors anent the Przlation of Creditors, and 0« 
thers of that nature? . | | 
The Confirmation of Teftaments, and the deciſion of Cauſes Matrimo« 
nial and Teſtamentary, cannot be devolved _ the Lords of Seſſion, 
without great prejudice, 1. Becauſe the Lords are already overburden« 
ed with great Buſineſs, and weighty Cauſes of Heretages, and great Im- 
portance ; and therefore have been forced to diſcharge themſelves of Adti- 
ons poſleſſory of Moleſtation, Jam.6. Parl, 11. Cap. 42. 1587. Ratifying 
a former AQ of of the ſaids Lords, whereby theſe Aftions are remitted to 
other Judges; becauſe the multitude of Affairs before the Lords empeaches 
oreatly the ordinary Courſe of Juſtice: And it is not poſſible to the Lords 
to try the Verity ſo well, ( which are the Words of the AQ, and Motive 
of making'of it.) 2. The Lotds have not time* to hear Parties, and 
urge earneſtly calling and diſpatch of the Buſineſſes of greateſt Conſe« 
quence; far leſs can they have time to urge Parties to confirm Teſtameats, 
and to enquire, and take courſe anent Detun&s Goods, re diffipentur to the 
prejudice of Creditors and Minors; which ſhould be done, and is incum- 


bent 
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bent to. the Commiſſaries ex officio, albeit Parties urge not. 3. The 
Lords Procedure by reaſon of multitude of Buſineſs before them , is not 
peremptor; and Parties after long and expenfive atrendarice, having pre- 
pared their Buſineſs for hearing, cannot beaſſured to have them called and 
expede, whereas Proceſs before the Commiſlars are peremptor; and Sum- 
mons bear not continuations which is neceſſarly required in favourable 
Cauſes, concerning Minors and poor People whocannot attend ; Bur ef 
cially in EdiQts and Teſtaments, which cannot-bide delay, leaſt Minors 
Goods ſhould periſh: And are ſo priviledged-thar in Vacant and feriat 
times, *rhey may be, and are ordinarly expede, without neceffity of a li- 
cence. All Queſtions and Cauſes, andprobation of Adultery on Impotency, 
the Diſputs whether frigiditas ſit natura vel Arte, utrum ante matrimonium 
aut ſuperveniens ; Utrum maleficium ſit ſolubile an inſolubile, and others of 
that Nature, cannot be agitate verecwnde, in fo publick and eminent a 
Judicatory, prima inſtantia. | | 

Theſe Cauſes much leſs can-be remitted to Sherifts, and-other inferiour 

udges. 1. By reaſon of the Gravity and Intricacy of them {/ D. ) 2. 

e Sheriffs have either their Offices Heretable and Patrimonial, or cho- 
ſen yearly by his Majeſty ; The firſt cannot have their Right of Juriſdi- 
Qtions enlarged ro Cauſes of ſuch gravity, without a pewGrant and Right 
from his Majeſty; and here how little favourable Heretable Offices are, 
It is conſtant from Law and Reaſon, by the. 44.7. 2. Perl. 11. It is 
Ordained that no Office ſhould be given in Fee, and Heretage; ( Skeen de 
' werb. Sign. in Verbo Sheriffs ) Becauſein JuriſdiQtion perſona eligitur, and 
both Heretable and other Sheriffs are known to be Gentlemen who under- 
ſtand not the Law, nor the way of Proceſs, and are forced to dele 
pedaneds mo and to depute their Friends and Servants, who have 
no knowledge of the Law, and being changed yearly, have no time to 
learn the leaſt formality of Proceſs; ( E.) 3. Sheriffs, who in Con- 
ſcience, and according to our AQt of Parliament, are lyable to anſwer for 
their Deputs, may think it hard that Cauſes of ſuch weight and Difficul- 
ty, which cannot be decided but by ſuch as underſtand the Civil and Ca- 
non Law, ſhould be remitted upon their perrils to be Judged by Deputs. 
4. The Shcrifts Juriſdiftion both Civil and Criminal, is fo large, { as 
is repreſented by the learned Skeer, de Verb. Sign. in Verbo Sheriffs.) that 
it cannot be extended, without great Prejudices, to Cauſes and Actions of 
a different nature; Becauſe Removings, Moleſtations, Ejections, Servi- 
ces, and other Acrions competent to be judged by the Sheriffs, are for the 
moſt part real and poſleſſory, and may be eaſily decided by the cuſtoma« 
ry Law ofthe Country, and Acts of Parliament ; Whereas Teſtamen 
and other Conſiſtorial Cauſes, are i apicibus Faris; and cannot be de- 
cided, but by the Civil and Canon Law, not authoritative, but according 
to the equity of the ſaid Law, which muſt be known to thoſe who are 
Judges in theſe Cauſes. 


" (DD. ) Prator, etfi Patricius & inter Maximos Magiſtratus, Cognoſcebat de Legatis; & peculiaris Praz. 
ior conſticutuseſt quide fidei iſs jus dicat z hoc autema reſtamentariarum cauſarur membrum pers 
exiguum eſt, L. Si cui Legatdm f. de condit. & demonſt. L, 2, f, de origine Juris & 32, &ibi Cujacs 


 ( # } Sheriffs (bould anſwer for their Depurs, Jam, 1, Parl, 1.C, 6, 1404+ Ja, 3- Pa 5. C: 26, 1469, 
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The prejudices and common ObjeQtions againſt Commiſſariots are 
theſe. 10. That they are Epiſcopal Courts. 240. That Official Courts 
are ſuppreft in England, 310. Exorbitancy of Quots, and other abuſes 
are great in theſe Courts. 

hat the firſt may be cleared, It isto be conſidered that Jura EpiſcePalis 
are of two ſorts. 1-0. Such as are uſurped by Biſhops as intrinſically in- 
herent in the pretended Office of Biſhops. 240. Such as extrinſically be- 
long to them by the Grant of Princes or otherways; Thele of the former ſort 
(as their uſurped JuriſdiQion over their Bretheren)-are extin&t with the 
Office. The laſt ſort is not to be ſuppreſt, if they be uſeful and neceſſary: 
Thus the temporal Juriſdiction of Biſhops was. Reſerved to Baillies of 
Regalities,conform to the Infettment to be holden of His Majeſty : Thus 
Epiſcopal Patronages are not extinct, but are to be diſpoſed upon as the 
Eſtates ſhall think expedient, & ſic de ceteris. That the Juriſdiction of 
Commiſlaries as it is now eſtabliſhed is of this kind. ( F ) Irappears 


( # ) Thereis an expreſs Canon in decret, dilt. 83. Epiſcopus tuitionem Teflamentorum non tuſcipiats 
#ud the glo/s explains tuirionem. Andit is clear from ihe of the of 
the decretal, de Teſtamemiiseap. 13. & cap. 17 «xecutio Teftamentorum devolvitur ad Epiſcopumtantum, 
cum aliquidEccleſiz vel ad pios uſus rehnquitur, tunc enim ſecundum piiſhmas Leges voluntates dilaras E- 
piſcopali ſtudio deceos eſt adimpleri ; W here the word Secundum piiflimas Leges is confiderable; and arzues 
#hat they had that priviledge only. by |mperial Laws which is received in the Gloſs, and is cleared from the 
Cod. de Epiſcop: audient; & de Epiſcop: & Cleritisz end from the Auihenk That Mairimonial caujes 
were competent only 10 be juaged in Civil ſudicatorier, 


1-20, Becauſe it isclear from the Civil and Canon Law ; That conſiſtorial 
Cauſes non pertinebant ad Epiſcopalem Audientiam inthe times of the great- 
eſt Grandeur,and in. the moſt Superſtitious Times ; And that Church-men 
were prohibite to medle with them,as Abſurd, and moſt incompetent to 
be Judged by them, as is evinced by Citations ſupra 4 the Letrer' (B.) But 
theſe Cauſes were aſſumed by theſe Judicatories in the Latter Times, 
upon pretext that they were.pious and favourable, and by the Connivance 
of Princes { G ) 240. The Juriſdiction of Commiſlaries as it is now 


( G ) TheologiGermanicarum Eccleſiaium in articulisSmaicaldicis hanc jurisdiftioncM <x poſtlimfe 
nio tanturn jure exercuerunt, & quidem non adeo veteri, ut ex Cod, & Noyel. jure apparet,. cauſas ct Ma. 
trimoniales a Magiſtratu politico diiudicandas, vide Altare damaſc: p. 462. 14 is acknowledged by theſe who 
are moſt for enlarging epiſcopal Government, That jure municipali tantum , confirmato Eccleliaſtico, 
ad Epiſcopalem Jur:{dictionem pertinerTeſtamenta probarc & inſinuari facere, Beza de Repudiis & Dzyortiis 
concludes, Jure certe ſuo non tantum Yrophetz (ed Chriſtiani & Religioſi principes; leges de conjugiis 
polacrunt Vide Altare Damaſ. cap. 6, per cotum- 


eſtabliſhed, was erefted by Q. Mary in time of greateſt purity and Re- 
formation, and a Commiſſion granted by her to the Commiſlaries of 
Eainburgh. An, 1 563.And is warranted by diverſe As of Par. Viz. Ja. 6, 
P. 1. C. 28. 1567. (The which Year, the Lords of Seflion made certain 
InſtruQtions for the Commiſlaries of Edinburgh, and other inferiour Com 
miſlaries) . By another AQ ofhis 7 Par. 1581. which is the 26 1n the Cata- 
logue ofthe Unprinted Afts,and containerh a Commiſſion for confirmation 
of Teſtaments and placeing of Commiſſaries.By anACt of his 1 2.Parl. 1592 
the 25; of his Unprinted Als, Entituled a Rarification of the Commila- 
riot of Ed;nburgh.By the A#.179. of his 13. Par. 1 593 Ordaining Letters 
of Horning to be dire upon Decreets of Frovolis and Baillies of Burrows 
as 1s granted upon Commiſfartes Precepts. 37:0. It is moſt evident 
from the 6 At of his 20 Par. 1609. That the Juri{dition of Commiſlaries 
is a Temporal Juriſdition, acknowledged' by the Act to flow from His 
Majeſty, as well as any other ordinar Juriſdiction, which His Majeſty 
might have granged toany Subje IS as Biſhops ; And whichis i" 
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34 
ed by the faid AR tothe Lords of Seſſion, as His Majeſties great Con- 
ſiſtory for ReduQtion of Coammilſaries Decreets ; And which before he 
granted to the Earl of Argyle,” whoſe Hererable Right of rhe Commiſlari- 
ot of Argyle, is reſerved by the ſaid Act. 
| There is a great difference betwixt the Official Courts of England, and the 
Commiſſariots as they are Eſtabliſhed in this Country, Becauſe Commiſ- 
fariots being conſidered either Objettive, In regard of the Objeft and 
Cauſes Conliſtorial ; Or formalirer ratione modi quo verſantur circa Ob- 
jetum, in regard of the way of procedure in thele Courts, Commiſſariots 
are Civiland Temporal Judicatories in both reſpetts, inreſpe& of Con- 
firmation of Teſtaments and Teſtamentary Cauſes, and Matrimonial, de 
impotentia Maleficio & de Natalibus.Baſtards and others of that nature are 
incompetent'to be Judged in Seſſions, Presbytries and Aſſemblies (wh.ch 
are the true Eccleſiaſtical Courts) and therefore is acknowledged to be 
meerly Civil, becauſe Surmmonds are direct by the Commiſſaries under 
the Signet of Office, bearing His Majeſties Name and Armes, the Certi- 
fication is Civil, Witneſſes are Summoned under Civil and pecunaal pains, 
and Letters are directed for compelling them ro compear under the pain 
- of Horning: The Execution of Sentences 1s Civil, yy —_— or com- 
priſing for Liquidate Sums; Or by a Charge to fulh] what 1s #» fatto, 
upon the Commiſſars Precept ; Or by a Charge of Horning upon the Let- 
ters; And by interting Action 'of deforcement before the Commiſſaries 
or the Lords of Seſſion, But the Officials Juriſdiction was Epiſcopale, Ec» 
clefiaſtical in both the former Reſpects,and was continued as it had been in 
* the Popiſh Church; The Biſhops uſurping the Juriſdiction that belonged to 
Seſſions Presbytries and Afſemblies; and delegating to their Officials their 
Juriſdiction, both Objefive,in Cauſes amp bejudged in CharchJu- 
dicatories; And Formaliter inthe way of procedure competent only to the 
Church. By the Canon'f the Exg/ſb Church they were Judges in cauſz 
on modo inſtantiarum ſed Correttionis & —_— they had a Superinten- 
dance over Miniſters, to advert that they ſhould do their'Duty. in their 
Charges; Miniſters and Church-men were accuſable betore rhem, and 
being . contumacious and not appearing might be Suſpended and Ex- 
communicate j 'They were Judges whether Crimer be notorium & publir 
cum or not ; And upon pretext that it was not publick and Scaridalous, po 
ferant mutare penitentiam 112 wultt am pecuniariam ;, They uſurped Sacrile- 
gioufly the power of the Churchand Eccleſiaſtick Cenſures, and by the 
— at random Excommunications for {mall matters, as ſmall 
Debts; Viccarrage Teinds, tlie Official and his Officers Fees, and for 
Non-compearance in their Courts: And by their eaſy Abſolution 
upon ſmall fatisfaction and for Money, made Excommunication con- 
temptible (  ) For theſe and other Abuſes intrinſical to the Judica- 
tory it ſelf, Thele Conrts have been long ago cryed down on theſe 
grounds by diverſe Learned and well affected Men, and lately ſuppreſt : 
But the inſtance of their ruine cannotwith reaſon be adduced to {fubvert 
Confiſtories, they being altogether different and abſolutely Civil in their 
Inſtirution, object and way of Proceſs, and no more Eccleliaſtical than the 
Church Regalities, which had an Extrinſical dependance on Biſhops in 
the way of holding. 
( # ) VideAltace Damaſe, Sap de officialibus, Caly-loſtit, Lib. 4. Cap» 11, SeR, 6. 
0 It 
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It is already cleared, That if any Abuſes be in theſe Courts'they are not 
eſſential reſulting uponthe nature and Conſtitution of the Judicatory, bur 
accidental, which may be Reformed, without the ſubverſion of ſo old and 
ſo uſeful a Judicatory. 240. It Commiſlaries either be not qualified of 
corrupt, It is wiſhed they may be tryed, and removed, and a folid conrſe 
taken for obviating the ike Abuſes thereafter, that places be not venal; 
but propoſed and diſpoſed as rewards of Vertueto able and deſerving Men 
z3#to, "The Exorbitancy of Fees and Quotts may be Regulated, by taking 
courſe anent the preſentation to theſe places, that honeſt and ingenious 
Men be preſented, that a Competency of ſettled and conſtant Fees bealot- 
ted to encourage honeſt and able Men to pretend to theſe places, and to 
enable themſelves for them, and that they may live creditably and ho- 
neftly in them, and Quotts may be abridged, and it may be provided 
that {mall Teftaments may be free of Quot ; And the Quotsof great Teſta- 
ments may belimited, not to exceed a certain Sum, which the Eſtates 
ſhall thiak reaſonable to be the higheſt Quot - The Quot Silver which 
{hall be thought fit ro be taken may be employed (the Commiſlaries being 
ſatisfied of their Fees) ro pious uſes. : 


Conſolidation. 


A Perſon having Right by Aſignation to a compryſing of Lands ho.* 
den of himſelf, whether eo ip/o that he has the foreſaid Right, will 
the Property conſolidate with the Superiority? Seing a Compryling 1s e- 
IS to a Diſpoſition and Reſignation thereupon : And the Superior 
having, Right by an Aſhgnation to a Diſpoſition whereupon there is Reſig- 
nation, and to the ſaid;Refignation; Ir ſeems that in that caſe there is Con- 
ſolidation: In reſpect the Superior upon ſuch an Aſſhgnation in favours of a 
Stranger will be obliged to Inteft him : And becauſe he cannot Infeft him- 
ſelf,the Law doth introduce Conſolidation. Ratio Dubitandi is, That Con- 
ſolidation is upon the matter a Seafin of the Property ; Anda Seafin being 
fa#i, cannot be without ſome deed of the Perſon, in whoſe favours the 
Conſolidation is to be made, Declaring that he accepts a Right tothe effect 
foreſaid. If it be not fit in ſuch cafes, that the Superior ſhould before a 
Notarand Witneſſes Declare, that ſeing he has both a Right to the Proper- 
ty and Superiority in his Perſon, It is his will and intention that the Pro- 
perty ſhould be conſolidate with the Superiority ; Ard that an Inſtrument 
upon his Declaration foreſaid ſhould be equivalent as if the Compryſer had 
been Infeftand had reſigned ad Remanentiam: And ifſuchan Inſtrument 
{ſhould not be Regiſtrate as an Inſtrumentof Reſignation ad Remanentiam ? 

When a Perſon Infeftin the Properry of Lands, acquires and is Infeft 
in the Superiority. Quzritur, If eo ip/o there be a Conſolidation ot both 
Rights? Jrem1t the Superior ſucceed as Heir to the Right of the Property 
£ueriter, If in that cate there be a Conſolidation, fo that Dominium a:- 
reftum trahit ad ſe utile? Seing the Superior could not Infefthimſelf, and 
by his purchaſing of the Property he enters to the Right thereof, 'and fo 
Fe Dany is conſolidate fict:one jeris,in the fame manner as if he had been 

cft. | 

If vice verſa, The Proprietar acquire the Superiority, If eo caſ# there 
be a Confſdlidation of bork Rights? Av»/wer. It is thought,not : And that 
Dominiam «tile cannot draw to it diretFum, without Inteftment by the Su- 
perior of the Dominium direttum. Us 


— 
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- . If a Perſon being Infeft by his Father upon a Right granted to him and 
his Heirs whatfomever to þe holden of the Diſponer ; be thereafter In- - 
feft as Heir to his Father in the Superiority of the ſaid Lands, which be- 
longed to his Father and is Heirs Male. Queritur. Whether there will 
bea Confuſion and Conſolidation of the Property and Superiority ? It #s 
Anſwered. During his Lifetime there will be a kind of Conſolidation, ſee- 
ing he cannot beSuperiour to himſelf: Bur it will ceaſe by his Death, fo 
that the Superiority will belong to his Heirs Male, and the Property to his 
Heirs whatſomever. 

If he intends that there ſhould be a Conſolidation, what courſe is to be 
taken to that purpoſe ? ' A»/wer, It, as in the caſe foreſaid, he was Infeft 
firſt in the Property and then inthe Superiority, he muſt diſpone the Pro- 
perty toa Confident ; And the Contident being Infett muſt reſign ad Re- 
manentiam, tothe effe& the Property may be conſolidate with the Superio- 
rity to him and his Heirs Male and their Succeflors. | 

fa Superior ſhould ſucceed inthe right of the Property. Queritur, If 

there be a confuſion of both Rights in his Perſon? © Azſwer. It 1s thought, 
though they may appear to be a Conſolidation dureing his Lifetime, they 
are nevertheleſs diſtin ; Seing the right of the Superiority may be to 
Heirs Male, and the Property to Heirs whatſomever : And the faid Heirs 
may ſucceed Reſpettive. | "0 

. If the ſaid Superiour,being Infefr in the Right of the Superiority ſucceed 
thereafter in the,Right of the Property, what way ſhall he be Infeft there- 
in, ſeing he cannot Infeft himſelf? Anſwer. It is thought that it. is not 
bar» that the Superior may give Precept to give Seafin to an Actor- 
ney in his name and for his uſe, | 

If the ſaid Superior intend thatthe Property ſhould be conſolidate with 
the Superiority,what way ſhall it be done ? . Anſwer. He may direct the 
ſaid Precept intheſe Terms tor Infefting him:And ſeing he has both Rights 
in his Perſon and intends that the — ſhould be conſolidate with 
the Superiority ; The Precept may be 1n theſe Terms,to give Seaſin to the 
effect the Property may be conſolidate with the Superiority ; To be: hol- 
den both of his Superior in all time coming, in the ſame manner as if they 
had never been ſevered. 

If a Precept may not be obtained i» /ubſid/um out of the Cha ncery, for 
Infefting the ſaid Perſon in the property to be holden of himſelf, ſeing he 
cannot Infeft himſelf? Anſwer. Itis thought that a courſe may be taken 
upon a Bill to the Lords, ordaining the DireQor to the Chancery to di- 
re a Precept upon the reaſon foretaid. | 


Decreets contra Conſortes. 


A Decreet of Reduction Ex capite interdidFionis being obtained 7»: foro; 
and rheWite being Liferentrix craving to be reponed, becauſe Com- 
petent and omitted could not be alledyed againſt her being ſub pote3tate 
Mariti. Quzritar, It ſhe prevail, may the Husband crave the benefite 
of her Decreet? Ratio Dubitanai, Upon pretence that it 1s found that 
the. Decreet againſt him was unjuſt upon the matter: And it cannot be 
juſt-as to her and unjuſt as tohim. | 
This Quelitzonmay occur in many caſes; As that of two Heirs portio- 
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ners, one being Major and another Minor : And after the Decreet againſt 
both, The Minor being Reponed and prevailing. And of a Decreet a- 

ainſt aprincipal, having proponed a Defence of payment and _ 
I 


uccumbed in probation : And thereafter the Cautioner being purſ 
and upon probation of the ſame Defence, being Aſlilied. 
ls | 


C, or porations. 


Vid juris as to Crafts and other Incorporations, and as to Biſhops and 


other ſingle Incorporations, it in any caſe they may oblige them» 
ſelves and their ſucceſlors ? 


Creditors of the Defunt. 


F theCreditors of the Defun& being Minors will be preferred to the 
Creditors of the Heir, though they do not Diligence within thres 


Years? 
Perſons convift of Capital Crimes. 


Perſon being convidt of a Capital Crime,ang,the Eſcheat of his Move- 
A ables no ena falling tothe King,and Ne being keeped in priton 
many Years without a Remifſion, arid dying in that condition. Queritar, 
Whether rhe Rents of his Lands in the zterim nor uplifted, will belong ro 
the King and his Donator, or to the Heir ? Ratio Dabitandi, His Eſcheat 
3s only of what he had the time of the Sentence ; after which he became 
civiliter mortuus; and being nullas in Law, he had nothing to loſs; And 
the King by his Indulgence could not prejudge his Heir, unleſs he had 
granted him a Remiſhon —_—_ him againſt the Sentence, 
Cueritur, quid Furis, It after heisconvidt, he ſhould commit Treaſon, 
whether he mighc be Forefaulred in prejudice of his Heir ? 


Curator, 


A Female Minor being Married, Queriter, Tf the Office of her Cura: 
tory doth expire f _ 


Caratores ad Lites. 


T”; Saxonico, Femine ſunt in perpetus Tutels, ſed ifti Caratores non habent 
Adminiſtrationem, & ideo Rationes non tenentuy reddere; adhibentar enins 
_ pro conſilia & aſſiſtentia, & ad integrandam perſonam, maxim? in Ju« 
dicialibus, 
Ex conſilio ſuo, quod fideliter impertiuntur, etiam(i non reſponderit eventus, 
CONVeRirt nequeunt, ia nemo ex _— obligatur : jy idem dicendum in Cue 
ratoribus ad Lites? The. Bel. in litera K. 47. verbo Kyiegeriſcher. per. 


totam pag. 474. & ſequent. 
; K Damnung 
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Damnum, cum quis utitur ure ſx. 


£3 eſt conjunttum cum injuris : Et non dicitur Damnum quod 
Evenit cum quis jure /uo utitur. 

Si vero quis ita utatur Jureſuo, ut vicino potius noceat quam ſibi profit, it- 

licitum eft, & prohiberi poteſt: Quia magis ure ſuo abuti quam uti videtur. 

Si in meo aliquid faciam ad emulationem & injuriam alterius, hoc eſt, non 
in meam utilitatem ſed animo nocendi ; alteri de Dolo Teneor. 

 Secus ſi injurii faciam, non animo nocend; vicino ſed ut mihi profit. 

Si enim in meo predio puteum aperiam , quo aperto, wene putes vel fontis 
vicini mei precidantur, non teneor ex hujuſmodi facto en Ponifien de Da- 
no infetto, quia jure meo CF licite feci, Textus ſunt expreſſ, Leg. 1. F. 12.& - 
Leg. 21. fl. de aqua pluvia arcenda, Jus Fluviat. p. 67.0. 13. 


Death-Bed. 


P a Creditor may on Math-Bed make an Heretable Sum Moveable by 
a Charge of Horning ? 

A Perſon holding Lands Ward, when he was on Death-Bed did refign 
his Eſtate in favours of his eldeſt Son, with the Burden of Proviſions in 
favours of his other Children ; which courſe was taken of purpoſe, to pre- 
vent the falling of the Ward and Marriage, his being then Minor. 
Quzritur, Tf his Son may queſtion theſe Proviſions as being i Leo, upon 

retence that though on Death-Bed he might Diſpone 1n favours of his 

eir, yet he could not prejudge him ? aſe, It is thought that the ſaid 
Right being made ſwo modo, and he having accepted the ſame and bruik- 
ed - vertue thereof, after Majority he cannot queſtion the ſaid Modus 
and Qualification. 

A Perſon having provided his Eſtate both Heretable and Moveable to 
his Relict in Liferent, and to his Daughter in Fee, and Failzieing of her 
by Deceaſe to be divided betwixt his Relict and his Brother,being his next 
Heir after his Daughter and her Heirs. And cm having accepted 
of a ſhare of the Moveable Eſtate after the *Deceaſe of the Daughter. 
Gueritur, Tf he might queſtion the faid Right as to the Heretable Eſtate 
as being made on Death-Bed ? Ratio Dabitandi, Utile per inutile non vi- 
riatur, and the Defuntt might on Death-Bed diſpoſe on his Moveables; 
And the accepting of the Right as to theſe does not hinder the Heir to 
5g the ſame as to the Heretage; Whereof he had no power then to 

iſpoſe. 
. x Husband having Diſponed Lands by way of Gift to his Wife, and 
having thereafter revocked the faid Gift racite by a Diſpoſition made 
on Death-Bed in favours of another perſon. Cueritur. It the Heir may 
queſtion the ſaid Diſpoſition upon Death-Bed ? Ratio Dabitandi, The 
Heir is.not prejudged,inreſpett the Lands would not have belonggd to him 


bur 
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but tothe Wite: And the Revocation is qualified and gnly in favours of 
the Perion to whom it is made on Death-Bed, and to no other eftR, 


Debitor and Creditor 


F for a Sum of Money, Land be Wodlſett, ſo that the granter of the 
Wadfet is not Debitor, There being no Clauſe of Requiſition or Oblive« 
ment for repayment, Cueritur, If there be only a Reverſion, Whether 
will the-granter of the Wadfſet have the benefite of the AR Debitor au 
Creditor; ſo that the haver of the Wadſet may be reſtrifted to the Annual. 
rent of the Sum contained in the Reverſion? Graber: contra Moir. 

After a Compriſing was deduced, an Infeftment of Annualrent was 
granted by the Debitor: © And thereafter another Compriſer having com« 
priſed, who pretended that his Compriſeing ſhould be drawn back to the 
firſt, being within Year and Day, and therefore ſhould be preferred to 
the Right of Annualrent: And that the Debitor being denuded by the 
firſt Compriſeing, had only a Reverſion; and that an Inteftment of An« 
nualrent 1s not habilis modas, tO givea right of Reverſion ; and that it was 
not, nor could be cled with Poſſeſſion; The ſecond Compriſeing being 
before the term of payment: The Lords brought in the Annualrenter 
with all the Compriſers, as-if he had compriſed the ſame day he was in- 
feft. Colftoun-contra Nicolas a Creditor of Dunplaſs. Gibſon Clerk. Col- 
ffour's Bond was 16 February 1669 ; Sealin 24 May 1669, Nicolas Com« 
priſeing 1669. 

If the firſt Compriſeing and Infeftment ſhould be conſidered as being 
to the behoof, not only of the Adjudger Infteft, but of the others, by the 
Act of Parliament, in the ſame-manner as if the Infeftment had been fo 

ranted expreſly by the Superior? ' Queritar, Quid Juris? Ratio Du- 
Virands, That even in that caſe the Adjudger Infeft is only Vaſſal, fo that 
by him only the Superior has his Caſualities. Bancrzef. 


Nomina Debitorum. 


F Nomina, which are not Res, But Extia Rationis, have Situm, when 
the Debitor is in Scotland animo remanendi, and the Debt is contracted 
with him, as reſideing there? Ratio Dabitanas, They are thought an 1 
called a Perſonal Intereſt, and therefore ſhould ſequs Perſonam. Contra, 
They are, Res in Obl:gatione & potentia., 2. If the Creditor be forefaul- 
ted in France, being a French-man, they do not forefault to that King, 
Quia ſabditas amittut only que ſunt civitatis. 3, They are lyable in Scot. 
lard to extraordinary Taxations. + 4. The Debitor 1s quaſs ſervas, & ſer. 
wi habent ſitum, To conlider Guid Jaris ellewhere, as to Banks & montes 


Pietatis. 


Strangers Debts. 


F a Stranger contra with a Scots-man abroad, that he ſhould pay him 
| ] preſently upoa the Place, and the Debitor nevertheleſs come- away 
without ſatisfaQtion. Quaid Jaris as to that Debt, whether it be conſtru- 


ed Nomen Anglicum?! 
Quid 
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Guid Faris as to Engliſh-debts, contratted betwixt Emgliſh-men in En- 
gland, if the Debitor withdraweth to Scotland? Anſwer, It is thought, 
that though «For 7 ws forum rei, and the Law of Scotland has place in 
ſuch Caſes, quoad Ordinatoria, yet the Enpliſh over-rule {fuch Cales quoad 
Deciſoria; Anda Teſtament proven in Exgland is ſufficient, 


Debitum Annuum. 


Brother having given a I ifcrent-tack to his Brother of a yearly Dus 
ty of ViEtual out of his Lands, to be payed yearly during all the 
days of his lifetime at Martimaſs; and the Tacks-man having fed 
before that Term, will he have any part of that years Duty in which he 
deceaſeth? And if there bea difterence betwixt Debitum ennuum & Le- 


gatum annuum, cujus ates ceait anni initio? Mr. William Tarnbul Miniſter 
of Mckerſton, contra Twrabul of Minto. 


Debitum in Diem, 


Hat courſe ſhould be taken when the Debt is i» Diem, and the 
Term of Payment not come; and the Debitors Eſtate compriſed, 
and the Compriſing tor other Debts like to a—_ before the Creditor © 


Diem, can have a Decreet and Execution thereupon? Sir Robert Sin- 
clair's Daughter, 


Decime. 


A® Commencement Les diſmes weſtojent le domaine des gens Þepliſe: et les 
dons des diſmes que les Princes et Seigneurs ont fait aux Moines ( qui 
lors wWeſtoient au nombre des Clercs ) ont eſte faites de leur biens propres ? 

Pluſieurs payoient les diſmes par devotion ſans contrainte, de ces payments 
fut faite couſtume qui cauſa obligation qui Engenara attion pour contraindre 4 
payer les diſmes. Grimand. de diſmes lib. 1. cap. 4. 

La contrainte de payer diſmes primierement , N” eut fondement certain ſuv 
Pauthorite du Magiſtrat Civil, car il ne ſe trouve aucune conſtitution pour 
payement des diſmes dans les Loix Imperiales, Tbidem. 

Charlemagne fut le premier qui les commanaa payer Ibid. 


Decreets of the Lords of Seſſion. 


Hether the Sentences of the Lords of Seſſion ſhould be conſide- 
red as Laws, and if notwithſtanding thereof, theſe who are 


of another Opinion may in caſes occurring thereafter, vote according tg 
their own Opinion ? 


Deeds both inter Vivos & Mortis Cauſa: 


] F it appear by a Paper in legitima enuary; That the Defun& intended 

to ſettle his Eſtate, both Heretable and Moveable, Whether will the 
{ame be valide as to both, ſo that both a Teſtament and Deed inter wives 
may be conliſtent in one Paper? Ratio Dubizandi, It at the ſame time 


there 


there had been a Paper apart, in the ſame Terms, it had been a valid 
Right as to the Heretable Eſtate, being Delivered : And it appears tha* 
it were againſt Reaſon that it ſhould be invalid becauſe it is in a Paper 
containing a Teſtament, ſeing «tile per inutile non witiatur. Captain 
Rofs, 


Dependence. 


[* hibitions and Arreſtments may be upon Dependence of an Aon : 
Qxeritar, If when two Citations are neceſlar,- the Summons with the 


firſt Citation thereupon , will import a Dependence before the ſecond 


Citation ? 
Deſtunation of Succeſſon. 


Bond being granted to a Siſter by her Brother for Proviſion, and 
to the Heirs of her Body, whilk failzieing to return to him and 
his Heirs: Whether may ſhe aſſign ir without an Onerous Cauſe ? Jean 
Drummond contra Riccarton her Brother. 
Whether the ſaid Bond be moveable, and will fall under Executory ? 
Humbie, By Contrattof Marriage betrwixt him and Warieftozr's Daugh- 
ter, being bound to reſign for an Infeftment*to himſelf, and the Heirs 
Male of the Marriage ; Which failzicing his Heirs Male wharſomever, 
Lueritur, If there be no Heirs Male of the Marriage, will his other 
Heirs Male have ation of Implement; The ſaid OblLgemeat being on- 
ly in Favours of the Marriage ? 
If as to other Heirs (That being only a Deſtination) he may alter it 
at any time, etiam ix Lefto, in favours of the Heir whatſomever of the 


Marriage? Quod in Favorem introduttum eft, in odium non retorquetar. 


If a Bond were granted by a Perſon in the ſame Terms, and were lying 
by him, might he alter or deſtroy it # /efo? 


Deſuetuds. 


JE non dicitur ſublata per non uſum, ſed per contrarium we Baldus ad 
Tit. f. de Legibus & Cod. que ſit longa conſuetudo, Heiring: de Mo- 
lendinis, Quaſt. 37. N. 38. 


Dies ceptus_ 


I N Favorabilibus Dies ceptus habetur pro completo: V. g. Pubes dicitur 
annum degimumquartum compleviſſe, cum diem ejus ultima attigit. 


Dilapidation. 


{| Þ HE Ad of Parliament 1585 againſt Dilapidations,provides, That 
Biſhops to be provided thereafter , ſhould find Caution to leave 
their Benefice as it was at their Entry : and if the Perſon fo provided 
ſhould do otherways, the Tacks and other Deeds ſhould be void. Que- 
ritur, If they ſhould find Tacks ſet - their entry, Whether they may _ 
” ne 
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new Tacks after the expireing thereof; the Benefite -being in the ſame 
caſe by the new Tacks as at their Entry? Copitandum. 


4, | Dyſpabilitation. 


* 


Veritar, If by our Law the Poſterity of Traitors may be diſabled,and 
what may be the import of the Diſhabilitation? and whether e549 
Ante-nati may be diſabled ? 


Power to Diſpone, notwithſtanding the giving 
away the Right of Fee, 


Hen Lands are diſponed, reſerving a Power to the Diſponer to 
diſpone the ſame in hail or in part, as if he were. Fiar, Quz- 
ritur, If he be thereafter forefaulted, will the King have the 

ſame faculty by the Forfeiture? Anſwer, The ſaid Faculty being Perſo- 

| nalto the Diſponer, upon ; erſonal Conſiderations, ſuch Reſervations be- 
ing in Rights granted by Parents to their Children, to be Tyes upon 
them that they be dutyful; and becauſe Parents may come to be in 
that condition that they may need, and it is juſt that they have recourſe 
to their own Eſtate : Seing the ſaid Conſiderations do not militate as to 
the Fisk, the ſaid _— cannot be pretended to be tranſmitted. 

Quid Faris, In the Caſe of a Compriſer, whether the ſaid Faculty can 
be compriſed? Anſwer, That the Debitor having the Faculty foreſaid 
ought to diſpone for ſatisfaQtion cf a juſt Debt; And if he be ſo unjuſt as 
not to fatisfy rage; = Dio? and doth _—_ : = aj the 
Compriſeing being a Legal Diſpoſition, is equivalent as if the Diſpoſition 
had bo ade by hinkag ink 


Diſpofetio collata in arbitrium alterius, 


APcrion not being ſatisfied that his neareſt Kinſmen ſhould ſucced him, 
having a great Eſtate, and they but mean, and who, he conceived 
could not repreſent him creditfully ; and not being fully reſolved who 
ſhould repreſenthim, left he ſhould be prevented with death, did there- 
fore diſpone his Eſtate in Lands, to ſuch two Perſons moſt worthy of his 
Name; or upon Mortifications, or ſuch Pious Uſes, as Ten of his Friends 
named in the Diſpoſition, being a Deed inter vivos, ſhould think fit. Quz- 
ritur, If the Friends ſhould accordingly name two Perſons , would the 
Right be valid? Ratio Dubitand;, 1. Mandatum expirat morte mandan- 
tis: And if he could not diſpone himſelf on Death-bed, much leſs could 
he impower another Perſon to diſpone after his Deceaſe. 2. Paris ſunt 
#ndebito tempore fieri & in tempus indebitum conferri, 3. A Deed cannot 
be faid to be a perfe& Deed zter wives, unleſs it wereconſummate in ſub- 
ftintialibus, and the Perſon Cui, is de ſubſtantia. 4. No Power can be 
given by a Perſon, who has no Right himſelf but as Procurator or Com- 
miſfioner, and ſuch Powers do expire with the Granter. .5, There can 
no Right validly be given nerrz perſonx, or ex alieno arbitrio in " ara 
6. 'The DefunQ could not give Power to the faid Friends, to diſpoſe 


of 
his p 


in LAW. 43 


his ] Perſonal Eſtate after his Deceaſe, and 4 peri or majori, he could not 
give ſuch a Power as to his Heretable Eſtate. Mr. John Bayne of Pit- 


sairh. 
Diſpoſetion. 


F a Perſon get a Right and Diſpoſition omnium Bonorum; Whether 
[| will he be lyable to the Debr of the Diſponer ? 


Aﬀio ad DiſtraFum,. 


FE X Contrattu non agitur ad Diſtrattum, ſed ad implementam : & Contra» 

tus & Tranſaitio non aliter annullantur ex defectu Implementi, quam þ 
praceſſerit monitio ad EI & deinceps culps implere Debentis. Hering, 
de Molend. Queſt. 11. N. 132. & 133. 


Drviſson of the Duties of Lands, betwixt 
Buyer and Seller, 


Y the ordinary Cuſtom when Lands are fold, If it be a Whitſundays 
Bargain, the whole years Duty is aſſigned; If it be a Martimaſ;- 
Bargain, only the half year. Qu«zricar, It they be not aſſigned, Quid Ju- 
ris as tothe ſaid Duties? Anſwer, Tt is thought, the Buyer will be in the 
Caſe, as we have faid of a Compryſer: Bur the Queſtion will be if the 
Bargain be made after Martimaſs, and before Caxdlemaſs the ordinar Term 
of Payment of Victual? And then it is thought, that the Buyer ſhould 
be in the ſame caſc, as if the Bargain had been made preciſely at Marti- 
maſs, if the price be then payed, or in condition to be payed, with the 
Annualrent from Martims/s: Seing the Diſponer is in no worke caſe than 
if the Bargain had been made preciſely at Martimaſs, 


Donatio inter Virum &» Uxorem. 


A Woman being induced toconſent to a Right granted by her Husband 

of her Conjuntt Fee Lands, and making, Faith not to queſtion it. 
Queritur, It ſhe may ſo far reyock a Donation as to her Husband, that 
ſhe may crave the equivalent ? 

Donatio inter Virum & Uxorem being ipſo jure Null, But ſo that morte 
confirmatur. Queritur. It a poſterior Creditor of the Husbands ſhould 
Compriſe Lands givento the Wife, during the-Marriage before the Huſ- 
bands Death, will his Death confirm the deed in prejudice of the Creditor; 
The Compryſing being medium impedimentum ? 

If at leaſt the Leg! will belong to the Wife, The Husband not Re- 
vocking * 

If he Husband deceaſe without Revocking. Queritur. If the Wife 
will have Action againft the Heir upon that ground, that the Debt is pay'd 
out of her Eſtate by the Compryling on the Husbands poſterior Bond ? 

Lands being Diſponed by a Husband to his Wife, and thereafter he 


having 
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h.vins Diſponed the ſame to another perſon in Leo egritudinis, Queri- 
tur. If his Heir may queſtion the Right i» Le&o? Ratio Dubitandi, It is 
not made in his prejudice but of his Wife : And the Revocation is only in 
favours of the Receiver of the Diſpoſjtion. 2 

A Debitor having contragted Debt after he had made a Right of Land 
or any other Donation in favours of his Wite, Quzrizur, If eo ipſo he has 
Revocked Tacite the faid Donation? Ratio Dubitandi, The Donatio 
inter virum & uxorem is Null, and morte tantum confirmatur ; And before 
it became valid the ſaid impediment interveened: And fince the 
Debitor might have Revocked the {aid Gift and might have ſatisfied the 
Creditor that way; his Silence and not Revocking is upon the matter frau- 
dulent, and in prejudice of the Creditor. 1 is thought, That it is to be 
conſidered, if the Debitor or his Heir have no other Eſtate, out of which 
the Creditor may be fatisficd ; In that caſe the Creditor may have recourſe 
againſt the Lands Diſponed to the Wie. 

If in the caſe foreſaid the Wife may have recourſe againſt the Heir for 
the Lands given to her ſo evicted? Ratio Dubizandi, That if the-con- 
trating the Debt after ſuch Donations import Revocation, it ought to be 
only in favours of the Creditor and not of the Heir, who ought to be in no 
better caſe, and the Wite's Ation againſt the Heir may be upon 
that ground, That out of the Eſtate belonging to her naqueſinantly as 
to the Heir) the Debt whereto the Heir is Lyable is ſatisfied. 

A Woman having made a Diſpoſition to a third perſon to the behoof of 
her Husband, and having ratified and made Faith before a Judge, Quz- 
ritur, Tf ſhe may queſtion the {aid Deed as being Donatio inter Virus & 
Uxorem notwithſtanding her Oath ? Ar/wer. It is thought ſhe may : And 
that Deeds that in Law are invalid cannot be ſuſtained upon pretence of 
an Oath which ought not to be Vinculum iniquitatis; otherwiſe eidem faci- 
litaterhat a Wife is induced to oue may be induced to Swear, and the 
Law ſhould be Eluſory : And ſuch Oaths ought to be underſtood only, 
that they are not compelled, and that they ſhall not queſtion ſuch Deeds 
upon that head ; But not in relation toany other Ground whereby they 
may be queſtioned ; As v. 8: Minority, and that the Wife has Curators 
not conſenting : ' And that the Husband (if ſhe has no other) is Cura- 
tor and cannot Authoriſe her to any Decd in rem ſuam: And the Aft of 
Parliament anent the Oaths of Wives is in favours of Strangers and not 
of Husbands. 


Donatio mortis Cauſa. 


I being a Donation iter virum& uxorem. Quzritur, The Do» 

nator Deceaſing ang the Donant Surviving and not Revocking, 

whether will the Gift be Valid ? Ratio Dabitendi. Such Donations 29u;- 

parantur Legatis being always Revocable : And Legatars Deceaſing beers 
the Teſtator their Legacies are void. 


Donatio non acce ptata. 


]* a Donation be made but not accepted, Queritur, If a Creditor may 
Comprylſe the fame and accept ? Yide Legacy queſt, 4. 


Donts 


" . 
+ 


Donators upon Recognition and Forefaulture: 


Fter Lands holden of the King had fallen under Recopniti 
A fell alſo under Forefaulture, and after the Deceaſe of the nr Are 


perſon a Gift of the ſaid Lands was given upon the Recognition, and there- 
after another Gift was given upon.the Foretaulture; It not being known by 
«1 bfmadaraay, the time of the firſt Gift, that . the. perſon Fore- 
ulted had committed Treaſon; Qzzritwr, Which of the Donators ſhould 
be preferred ? Ratio, Dubitandi, . That Recognition is but a Caſuality ; 
And after the Vaſſal was Forefaulted the amany La thereby devolved ro 
the King ip/o jure ; Andall Caſualities ſeem to be ExtinQ and conſolidate 
with the Rig tof property : And the Right upon Recognition does not 
belong tothe Superior p/o jure before Declarator. M*ghie of Larg. 


Duels and Hame-ſuckes. 


F Hame-ſucken or Fighting Duels be Capital though no perſon be 
killed ? 
Qu in Daello occubuerunt, in Locis religioſis ſepeliri non poſſunt, Perez. 
Lib. 2. Tit. 1. 


Emancipati 0. 


F by our Law,Children after twenty five years may Emancipate them» 

ſelves, and live by themſelves, and leave their Father and his Family? 
Cogitandum. And the cuſtom of other Nations is to be conſidered. 

Whether if they go out of the Family without the Fathers conſent they 


may claim a Bairns part ? 
Contratus Emptionis a Pretio incipiens aut 
Menſura. 


Um emitur fundas tot juperum, an ( plura reperiantur jupers tors 

» cedant, m—_— y ; wanboly im ——__ fanny 4 Frakes 
& ab ea Contrattus incipit, & in ſinguls jugers certum pretium promittitar, 
quod ſupereſt ad venditorem redit, quod deeſt ab eo ſuppletur, 

Sin Contrattus incipit a ſpecie, licet demonſtrative aliqua mentio de modo 
apri fiat ; ut (i vendo fundum centum jugers continentem, fi plars repe- 
riantur, cedunt Emptors, nec ad augenaum pretium tenetur : falſa enim 
fuit Demonſtratio, que non nocet, Thel. Beſ. in litera K. 9. verbo Kauf- 
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What way the Buyer may be urged to Enter. 


F the Buyer lye out what will be the remedy for the Superior 3 
| Anſwer. He may purſuc to hear __ ſee hum decerned to Enter, and to 


pay 


— 
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pay Compoſition: And. without prejudice of that Decerniture, if he con». ..; 
tinue to ly out, To hear and ſee it found that the Lands are in Non-entry ; 


And that the Superior as to Caſualities, ſhall be inthe fame-caſe as if 
were Entered. | 


Entry of Aſigneys upon Refign ation. 


F the Alicnation and Reſignation be Aſſigned, Queritar, If the Su- 
| perior may be compelled to enter the Afſigney, ſeing both are in fa- 
vours of Heirs and Aſſigneys? Anſwer. Negative, Unleſs a Compoſi- 
tion be payed both for the Buyer and for the Aſſigney : Seing the Superior 
is not obliged to Enter any but the Buyer and his Heirs: . And though the 
Right be to Aſſigneys it 15 to be underſtood ſuch as the Superior Id 
be fatisfied with: And the Superior is not to be in a worſe caſe than if the 
Buyer had been Infeft and had Diſponed: And there is in this caſe Fi&7o 


brevis manus. : 


Entry upon Reſrgnation by a ſingular ſucceſſor. 


Hat way a ſingular Succeſſor in the _— of Superiority, may be 

urged to Inteft upon Reſignation 1n his Authors time; Seing he 

does not repreſent him as Heir; And 1s not bound to the Buyer by Gon. 
tract or quaſi? Aynſwer, There is obligatio in rem, as in the caſe of Servi- 
tudes and Annualrents; And he may be purſued ſummarly to hear and 
ſee him decerned to Enter the Buyer : And to that purpoſe to give him a 
Charter of the Tenor Exhibited : And upon a Bill the Dire&or to the * 
Chancery may be ordered to give out a Precept in ſubſidium. 


Liferent Eſcheat. 


Vaſſal having granted a ſubaltern Right being Year and Day at the 
"A Horn, Forfaulteth only his own Right of Liferent without prejudice 
tothe Sub-vaſſal: Whereupon it may be Quzried, If a Vaſlal has Diſ- 
poned his Right but ſo that the Party Acquirer is not Infeft, will notwith- 
ſtanding the Diſponers Liferent fall? Anſwer. Affirmative. And the 
Ratio Dubitandi is of no weight. Viz. 1. A Tackſman though the duty 
be not proportionable will not be prejudged. 2. If the Receiver of the 
Diſpoſition be Rebel per annum,and the Lands hold of the King, The King 
will get eodem _— Two Literents of the ſame Lands. iz. One b 
the Rebellion of the Diſponer, and the other by the Rebellion of the Re- 
ceiver. For asto the firſt, a Tackiman has a Real Right and Intereſt 
which militates againſt a ſingular Succeſſor. And as to the ſecond, there 
is no Inconvenient that the Superior ſhould have the Liferent of his Vaſſal; 
And ifthe King be Superior that he ſhould alſoas King have the Liferent 
of his Subjet; And any benefite may accrue to him by the Diſpoſition 
and Warrandice thereof during his Lifetime. 

If a Perſon Infeft in Liferent be denuded by an Aſhgnation of the Life- 
rent, which is only habilis modus (1n reſpeQ Liferents conſtitute by Infeft- 
ment are perſonal, and cannot be tranſmitted by Reſignation) Quzritar 
If the Liferenter be Year and Day Rebelafterthe Aſſgnation, wilkthe Su- 
perior have Right tothe Dutics.? A 
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| = other Superior than the King, and they nor being Vaſſals to him; Whe. 


E362 


2-Þ Wy A Lady Texrcer, or Tennent by Courteſy, their Lands holding of an. 


ther will their Liferent fall tothe King, being year and day at the Horn? 

A Perſon being denounced in Apr:/, and continuing year and day at 

the Horn, Queritur, quando ates ceait, of the Liferent talling to the Supe- 

"rior of the Lands ſet to Tennents? And whether or not the Superior will 
be in the caſe of a Liferenter ſurviving the Fiar; So that he will have right 
in the caſe foreſaid, to the full Duty of that year that the Liferent falls, per 
lapſum anni & aiei? 

Quid Juris, Where the Rebel laboureth himſelf, will he not be lyable 
to the Superior for the Duty of that Year, as it he were a Tennent? 

If theſe Obligements that are ordinary in Diſpoſitions to be holden of 
the Granter and Superior, That while the Buyer holds of the Granter, his 
Heirs and Succeſſors ſhall be entered gratis, and ſhall not be lyable ro Non-en- 
try nor Liferent Eſcheat, which are gifted to them now as then, Will bind 
ſingular Succeſſors? And what way they may be made real, if there be 
any Queſtion ? Anſwer, It is thought, that they may be inſerted both in 
the Charter and Saſine. 

It may be contended, that theſe being upon the matter Servitudes up- 
on the Superiority, may be conſtitute as other Servitudes without Write; 
ſpecially ſeing it is intended they ſhould hold either of the ways; and that 
the Right in the Perſon of the Diſponer to be holden of the Superior, is 
in effe&t to the Buyers behoof, until they be confirmed: And Reverſions 
were Real, nr to the ACt of Parliament anent the Regiſtration of 
the ſame, Cogitandum. It at leaſt Compriſers will be lyable to ſuch Ob- 
ligements? Seing they compriſe only ſuch a Right as their Debitor had : 
and they are in uſe to compriſe all Contracts and Difſpoſitions, and there- 
fore ought to be lyable iz rem to all Obligements upon the Debitor and 
his Succeſlors, relating tothe Lands compriſed. 

To conſider, If there be not a Difference betwixt Obligements as to Life- 
rent Eſcheat and others; theſe as to Literent Eſcheat being contrary to 
Law, and ſuch as give occaſionem peccandi; and if ſuch an Obligement be 
not ſuſtained, to whom will the Liferent belong? Whether to the med'- 
ate Superior, ſeing the immediate has renounced? or to the King as al- 
latus ab indigno ? | 

If a Liferent Eſcheat be gifted to the Rebel himſelf, being yet at the 
Horn, Whether will it tall under his ſingle Eſcheat, or Liferent to 
the King ? . 

If the Liferent be gifted by the Superior to the Vaſſal himſelf being re- 
laxed ; and if thereafter he be Year and Day at the Horn. whether or not 
his Liferent will of new fall to the Superior? Ratio Dubitanai, he can- 
not have rwo Liferents of one Perſon. 

If there be a Difference betwixt the Caſualities of Ward and Non-en- 
try, and a Liferent Eſcheat , which has alſo rratFum temporis ; in I 
the Liferent Eſcheat falleth ex deli&o, and but once, and is Fas collet;- 
vum of all Years falling under Literent : Whereas Ward and Non-entry 
are of the Nature of Annu Legats, and are in effe& annue ceſſiones,which 
are only EffeQtual during the Cedents Right? 7d. Title, If Gifts of Ward 
and Non-entry prejudge ſingular Succeſſors, im. Lit. G, - 
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If a Perſon being at the Horn ſhould ſuſpend and relax, and thereafs 
ter the Letters being found orderly vrociiliall ded, ſhould be 
Queritur, Tf the time of the former Rebellion would be continued with 
the laſt as to the Queſtion of the Liferent, as if the Rebel had not been 
relaxed ? 
When Reverſions, or Minuts bearing Obligements to diſpone in favours 
of the Rebel, do fall under Liferent Eicheat, Qzeritzr, What benefit or 
Right will the Donator have ? war rl It is to be conſidered, what be- 
nefite the Rebell would have: and the Liferent thereof will belong to 
the Donator. ; 
If an Heretor be yr and day at the Horn , and there being a Subal- 
tern right holden of him for a ſmall Feu-duty, the Superior would get 
his Literent only as to that Feu-duty, there being no more his. 
Gueritur, If there be a Liferenter holding of the Superior, and ſhe hav- 
ing aſſigned her Liferent during her literime , Whether or nor the Supe- 
rior will have right to her full Liferent, withour reſpe&t tothe Aſſignati- 
on? Et quz Ratio differentiz? Anſwer, The ſubaltern Right was a real 
and valid Right, conſtitute habili modo, which could not be prejudged 
by any Deed ofthe Heretor : Whereas the Afſignation made by the Life- 
renter is only perſonal, as a Diſpoſition made by the Heretor, which de- 
pends upon the real Right; and eo re/oluto, talleth. 


Eſcheat ſingle. 


IF an appearand Heir have right toa moveable Heirſhip, and the ſame 
1 or neareſt of Kin have right to be Executor, but neither the one is 
ſerved, nor rhe other confirmed, and both be at the Horn : Whether 
will their Intereſt foreſaid fall under Eſchear, as in the caſe of Forefeiture; 
Seing Eſcheats are Forefeiture as to Moveables? 

a Tack being for many nineteen Years, ſhould be aſſigned; Will 
the {ame fall under the ſingle Eſcheat of the Aſſigney, ſeing there is no 
Liferent as to him, and the Liferenters may all die in his hfetime? 

Will not the Afſigney have right for the liferumes of the Heirs, though 
they be not ſerved Heirs ? 

The Tack being for three lifetimes, and certain nineteen years after, 
Quid Furis, Where the Tackiman has no Heirs, ſo that there is place to 
a Gift of Baſtardy or «ltimus Heres ? | 

A Tack of Teinds being granted to the Tackſman and his Heirs and 
Agneys, tor three Liferents, and three nineteen Years ; and being there- 
after aſhgned, Q«zritar, If the Aſſigney be at the Horn, Whether it 
will fall under his ſingle Eſcheat? Az/wer, It is thought it will: ſeing 
it is not. a Liferent Right-as to the Afſigney, and the whole Liferents 
may be determined during the Aſſigneys lifetime: and a Tack for three 
nineteen Years doth fall under ſingle Eſcheart. 

Quzritur, It a Tack exceeding the Life of Men, v. g. for cight nine- 
keen Years, falls under ſingle Eſcheat? 


Eſcheat without Backbond, 


F the King may regrant Eſcheats, without a Back-bond, and declare 
that it 15 Ius pleaſure ſoto do? Anſwer, It is thought that the King 
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in no worſe caſe than other Superiors , who, do _ s give Eſcheats of 
their Vaſlals Liferent, (and if they be Lords of Kogelier their ſingle E{- 
cheat ) without Back-bond. 


Delivered Evidents. 


A Perſon having a Bond of fifty thouſand Merks, did aſſign the ſame to 

the Debitor ; Burt ſo that the Debitor by the Aſhgnation and accep- 
ting thereof, was obliged to pay the ſaid whole Sum ( reſerving the Ce- 
dents Liferent) to the perſons therein mentioned among them, Queri- 
tur, The Aſſignation being never delivered to the Aſhgney, and recove- 
red after the Cedents deceaſe , wviis & modis, Whether it will be a bind- 
ing Writ? Anſwer, The Cafe will not be without queſtion. Ratio Du- 
bitands , That Deeds and Writs that are ſingle and monopleura do not 
bind, unleſs they become the Parties Evident by Delivery : and on the 
other part, ContraQts ſubſcribed by two Parties retained in the hands of 
one, are valid though not delivered to the other : and the ſaid Aſſignation 
is not a ſimple Deed, bur bears reciprocal Obligements which are as bind- 
ing as if they were ſubſcribed by both. 2. The ſaid Aſſignation, though 
it appears to be «7s inter vivos, yet upon the matter is donatio mortis cau- 
ſa, and the DefunQts will as to her whole Eſtate, and to whom it ſhould 
belong after her deceaſe: and ſuch Writes, being of the nature of Wills 
and Legacies, may be retained and are valid though nor delivered. Lady 
Margaret Kenneay. 


| Exception againſt the Cedent, if always competent 
againſt the Aſſigney? 
VUeritur in general, Ifall perſonal Obligements, and Exceptions com- 
petent againſt the Cedent, be competent againſt the Aſſigney ? 
And what reaſon there is, that Di/charging Compenſation, and the 0«/pn- 
ding of Payment for « time, and ſuch hike; ſhould be competeat againſt 
the Aſſigney : and not ſuch as are founded upon correſpective W rits, 


—_ import Retention , or Suſpending of Implement againſt the Ce- 
ent ? | 


ÞE xecutor. 


IF the Executor ad omiſſa be countable to the neareſt of Kin, who are 
not acceſſory to the Fraud of Omiſſion ? 
If the Creditors and neareſt of Kin have ſuch an intereſt in the Goods 
confirmed, that they are preferable to the Executors own Creditors? or 
if after Confirmation there be a Confuſion, as in the caſe of an Heir? 

When there is only one Child, who is both Heir and Executor; Whether 
there will be only a Bipartite Diviſion, betwixt the Defun& and Relic? 
Lady Craigleith. 

If an Executor Creditor be lyable to Execute the Teſtament fully, or on- 
ly ſo far as may fatisfy himſelt ? 

If the DefunQts Eſtate be ſo ſettled in the Perſon of the Executor by Con- 
firmation, that there is a confuſion - it with his own; ſo that his Credi- 
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tors may affeQ, and eviQ it being in Money or in Goods; and doing pri- 
or diligence , will be preferred to the Defunts Creditors? Ratio Dubj- 
zandi, The Executor is heres in mobilibus; On the other part, he has on- 
ly an Office, and-the Adminiſtration is committed to him by the Com- 
miſſars, and he findeth Caution to make forthcoming ; and if he die be- 
fore the Teſtament be Execute, another will be confirmed ad nor executs, 
and upon the matter he is Curator Boris. 

A Child being confirmed Executor to the Grandfather upon the Mothers 
ſide, and dying without Ifſue and either Brothers or Siſters; Will the Fa- 
ther have right to the Executory as Executor to the Child? 2, What if 
the Child deceaſe before the Teſtament be execute? 3. Can the Father 
be Executor 44 non” executs to the Grandfather ? Mr. Andrew Marjori- 
banks Daughter. 
 Executors nominate (though Strangers, and not Univerſal Legators ) 
before King James his ACt of Parliament, had right tothe whole Executo» 

- and ſince to the Third; Queritur, If they deceaſe before Confirma- 
tion, Will they notwithſtanding have right as Legators ? 

If they be Confirmed, and die immediatly before the Teſtament be ex- 
ecute, Whether the Executor-Stranger will have right,to the Third? 

The Office of Tutrix ceaſeth by her Marriage, but not that of Execu- 
trix, QCuaritwr, Cue Ratio Diſcriminis? Anſwer, She being in Tatels her- 
ſelf, cannot be Turrix to another. 2. An Executor has not «dum Offi- 
cium, but is Heir i» mobilibus; and for that Reaſon, a Woman may be 
Executrix, though incapable munerum wirilium. IE: 

Teſtaments appear to be Execured by Sentences : Seing after Sen- 


tence the Executor may Aſhgn. 


Albeit quod eſt Ceſſibile may be Compryſed, or affefted with the Ce- 
dents Debt: | Yet if after Sentence, the Debts and Goods be extant, The 
Creditors Legators and neareſt of Kin will be preferable to the Creditors 
of the Executor : Becauſe though they may ſeem to be ſecured by Cau- 
tion, yetthe ſame is that the Inventar ſhal be made forthcoming, and 
tutins eft intumbere &c. And the Executor is Heres fideicommiſſarius or Cu- 
vator bonis, and if he Sell or Aſſign preſumitar That he doth {o. that he 
might ſatisfy Creditors, Legators and neareſt of Kin; but where the ſame 
is evicted for his own Debt, it is upon the matter Unjuſtice and Malver- 
ſation. 

Seing the Intereſt and Right of an Executor is Jas anomalum & Par- 
ticipium, being partly conſidered in Law and conſftrufted to be heredstas 
in mobilibus; and partly Officium to execute the Defun&ts Will if he on 
Teſted, andthe Will of the Law if he Dye Inteſted ; And therefore if a 
Woman be Executrix, albeit ſhe be only Dative, if ſhe marry ſheis notin 
the caſe ofa Tutrix and Curatrix : Albeitit may be thought that an Exe. 
cutor Dative is Curator datus bonis, and ſhe ceaſes to beTutrix and Curatrix 
if ſhe Marry,becauſe theſe are only »«4a officia ; But ſhe continues ſtill tobe 
Executrix: And yet if an Executor Dye before Execution his neareſt of Kin 
will not ſucceed to him in that Intereſt as Executor to him ; So that he 
nay be confirmed Executor to him in the Goods confirmed, but there muſt 
be a Teſtament and Executor ad non Execute, not to him but to the for- 
mer Defun&t: Whereupon diverſe Queſtions ariſe, And firſt, ifan Exe- 
clitor nominate die after the Confirmation but before Execution, will he 


have 
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have by the Att of Parliament the third of allthe Goods of the Deads part, 
or only in ſo far as the Teſtament is Execute? Ratio Dubitandj, Before 
the At of Parliament the Executor had the third entirely, viz. 'The De- 
fun&s part without reſpect to the Execution, But only the confirmation 
being in place of addition: And by the AQ of Parliament he is reftricted 
toathird of that. And on the other part, ſince that Act of Parliament, 
It is preſumed, according tothat Law, The Defunct- intended only the 
third of his part to be given to the Executor, in reſpect of the Trouble 
and pains he is at to Execute, and recover bona Defuniti, and therefore he 
ſhould only have a proportion of what is Execute. 

If the Executor nominate Deceaſe before he confirm, will he have any 
part of the Deads part? Which will be cleared by an Anſwer to the 
former. 

When the Procurator Fiſcal is confirmed after an Edict ſerved, Whe- 
ther will the neareſt of Kin being Majors the time of the Confirmation, 
and nor owning, their Intereſt, be excluded ; So that they can have no 
Action againſt the Procurator Fiſcal or Biſhop for the Goods contained in 
the Invenar ? 

Quid Furis as tothe neareſt of Kin for the time; And ifhe be Repon- 
ed whether will he have action of Compt and Reckoning, of muſt he re- 
duce the Confirmation fo far as that he may be confirmed ; The Procura- 
tor Fiical being ſatisfied of all Charges? Ratio Dubitandi, That the 
neareſt of Kin is not omen juristo ſucceed, or to have any thing belong- 
| tngto the Defunct unleſs he repreſent him, which he cannot unleſs he be 
confirmed Executor, 

Quid jaris, In the caſe of an Executor Creditor after he is ſatisfied, 
will the neareſt of Kin be excluded? And if not, what is the habilis mo- 
das to get a rightſetled in his Perſon ? Ratio Dabitandi, In ſuffering the 
Creditor to be confirmed, it ſeems that he has diſclaimed his Intereſt, and 
not without injury tothe Memory of the Defunct: | And the Creditor be- 
ing once confirmed, the neareſt of Kin cannot be confirmed : And havin 
Forefaulted his Intereſt, it may ſeem, quod indigno aufertur, eſt Fiſct ; & 
quod nullius eſt, eſt in bonis Regis. 

Queritur. When Teſtaments are Execute, ſothat there is no place to a 
non Executa? . And if as to Goods whereof the Executor is preſently in 
poſſeſſion it be not fully Execute ? And as to #omina and Debts it be not 
Execute by Sentence, though they be not uplifted; Seing after Sentence 
the Executor may Aſſign? And in that caſe, may not the Executors Exe- 
cutor confirm the ſame as belonging to the Defun& ? 

Though after Sentence the Debt be ix bonis of the Executor, and con- 
founded with his own Eſtate: It there ſhould be a Competition berwixt 
the Executors own Creditors, and the Creditors of the DetunCt or his Re- 
lit and Bairns; Would not the Creditors and the Relict and Bairns of the 
Defunct be preferred to the Creditors of the Executor, upon that Ground 
that they are not ſimply the Executors Goods but in Truſt; and is a fidei- 
commiſſum for the uſe of the Defuncts Creditors and his Relict and Bairns: 
So that both the Executors Creditors and Fisk ought to be excluded upon 
any ſuch Competition ? | 

If the neareſt of Kin will not be Executor : Quzritzr, What remedy 
will be competent to the Creditors, not of the Defunct but'of the Execu- 
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tor; Seing there is an Act of Parliament, in caſe of an Heirs not entering; 
But not in the caſe ofan Executor in behalfof Creditors ? 

If the Commiſſars ſhould confirm the Creditor of an Executor nominate 
and the Executor deceaſe, will the next neareſt of Kin have Action againſt 
the Executor Dative to be Comptable? And whether that Executor 
will have the priviledge of an Executor Creditor ? And if. he may be pur- 
ſued at the inſtance of other Creditors who are not Creditors to the De- 
funct * | 

An Executor being neareſt of Kin and confirmed, but immediatly dy- 
ing, Quid juris, will his neareſt of Kin be confirmed Executors 4 »ox 
Executa, it there be another nearer to the firſt Defunct ? 

Toconſider the Civil Law as to Heres cum beneficio Inventarij: If an 
Executor be not Heres in mobilibus cum beneficio Invent arij ? 


Executor Creditor. 


A Creditor being confirmed Executor and dying before the Teſtament 

be Executed ; Will not his neareſt of Kin be confirmed ad now 
Executs and exclude all other Creditors, 1n reſpect of the Diligence of 
his Predeceſſor, and that Confirmation did affect the Goods for their fa- 
tisfaction ? 

Three Creditors being confirmed for their Reſpective Debts, and one 
of them deceaſing betore Sentence. Queritur. Willthe Office and bene- 
fire belong to the Survivers entirely? Ratio Dabitandi, A Teſtament 
Credit yr 15a Diligence, and there is no other way of Diligence to affect 
the Moveable Eſtate of a perſon deceaſed, and it is equivalent to diligence 
againſt Debitors on Life, —1 pr their Moveables. And on the other 
part, Executory being an Office the Law preferreth the Creditor, If the 
neareſt of Kin do not own it ; But c«m ſua cauſa, and ſo that the nature of 
the thing is not altered: And therefore the Executor dying, the Office and 
Diligence dothevaniſh. 

Quid juris inthecaſe ofan Executor Creditor : If after he is ſatisfied the 
neareſt of Kin will have an Action for the ſuperplus ? 

If a Teſtament be Execute by a Sentence againſt the Debitors, though 
payment be not made? Vide Hope, 


Executor Nominate. 


TF an Executor Nominate be Lyable as a Tutor ; not only for what is 


confirmed but what he might have confirmed and intrometted with ? 
Tweedaale contra D. of Monmouth. 


Executory. 


\f Hether Univerſitss bonorum, That is an illiquid Right; Though 
the Subject may conſiſt of Moveables as a ſingle Eſcheat, Con- 
queſt, Society as toa 1 rade or Shipping; Willfall under Executry ? 
If Caſualitiesof Ward, Liferent Eicheat, Non-entry, Marriage, will 
fllunder theſame? Or to the Superiors Heir? * 
There being a Bargain of Lands, in nudis finibus contrattis vel Diſpoſe 
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t;onis, Will the Price belong to the Heir who muſt perfect the Bargain ? 
Anſwer, It is thought not; Seing the Price is a Moveable Sum: And 
it appears that the Defunct having {old the Lands had uſe for it, and did 
intend to uplitr it. 

Whether a Giſt of ſingle Eſcheat will fall under Executry or belong to 
the Heir ? Ratio Dubitanai, That the Eſcheat is jus Univerſitatis, And 
nothing is in uſe to be confirmed but either particular Moveables or Debts, 
and pleniſhing eſtimate i» cumulo, 

Item, Whether a Gift of Liferent Eſcheat (which as to the Donator is a 
Moveable Intereſt) will tall under Executry? Ratio. Dubitands As in 
the former: And likewiſe that during the Liferenters Lifetime it can- 
not be conſtrued, what it will amount to: And it has Traum futuri 
$ernzporis, 

The {ame Queſtion may be as toa Tack Aſhgned, _ 

Whether the Heir who has Right to a going Coal, will have Right to 
Buckets, Chains, and other Inſtruments as being acceſſoria and deſtination 
addifed tothe Coal, as the Colliers: Or if they will tall under Executry? 

A Perſon being about the building of an Houſe; And the famen being 
begun and certain Materials (as Srone, Lime, Slats and others) being 
prepared :othat uſe: Whether will they belong to the Heir (for the rea- 
{on forcta.d) or fall under Executry ? 

A Davghter having accepted her Tocher and Proviſion by Contraft of 
Marriage ; #n /atisfattion of what mig ht fall to her either by her Father or Mo- 
thers Deceaſe, The Contract of Marriage being after her Mothers Deceaſe. 
Queritur, If another Siſter will have the Mothers part entire without re- 
ſpeQ to her Siſters Intereſt ; being renounced as ſaid is? Ratio Dubitanat, 
That the Father who is Lyable tor his Wites Third, is in Effe@ Diſcharg- - 
ed as to his other Daughters part of the ſamen : And on the other part, 
the Mothers part belonging to her Children, non jure Legitime as Bairns, 
but as Executors and repreſenting her: If any of them Deceaſe before 


- Confirmation, or be unwilling to confirm, their Renounciation- will be 


ineffeQtual as by a perſon not having Right. 

Queritur, It thethe Siſter who is not Excluded ſhould confirm : If the 
Siſter who is Excluded (as ſaid is) may at leaſt have Action againſt her for 
her part ofthe Mothers part: Tothe effe& thattheDiſchargein | cnn of her 
Father may be effteQtual ? 1: is Anſwered, That unleſs ſhe be confirmed her 
ſelf, ſhe can have no parr of that which belonged to her Mother : And 
albeit by the At of Parliament anent Executors Nomidtiate, the neareſt of 
Kin has Action for the ſuperplus of the Deads part exceeding the third ; 
That is only 1n thecaſe therein mentioned, the {ſaid AQt giving ConditFio- 
em ex lege 1n that caſe only : Whereas that Act doth not militate in other 
caſes where there is no legitime, but only an Intereſt to repreſent; which 
cannot be effectual (ive Aditione: Confirmation being in effect Aditio 
in mobilibus. 

Queritur, It a moveable Eſcheat will belong to the Executor, ſeing 
Moveables belong to the Executor; and moveable Sums, and other move- 
ables fall under the ſame? Arſwer, It is thought that Eſcheat being Jw« 
Univerſitatis, ſhould belong to the Heir: Seing not only mobilia do fall 
under the ſame, but alſo ſuch Rights and Intereſts as cannot belong to an 
Executor, as Tacks if they be not Liferent Tacks: And it is the itile of 

0 


Gifts, 
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Gifts, that the Eſcheat ſhould be holden of his Majeſty ; which docs not 
quadrate, and 1s not proper to be faid of ſuch things as belong to the 
Executor. 


Extent. 


F the Inqueſt be warranded to Extend, unleſs there were former Re- 
| tours upon a Commiſſion to Extend ? 


Extinguiſhnent of Rights. 


F the Heretor of Predium Dominans acquire the Right of Predium ſer- 

viens, Whether doth the Right of Servitude extinguiſh; quia res ſus 

nemini yon; So that if he Ri the Dominans, the Servitude doth not 
revive! 

If the Heretor of Land acquire a Right of Annualrent out of the ſame; 
Whether or not is the ſaid Right of Annualrent extinguiſhed or ſuſpen- 
ded only; So that it may revive if the Right of Property be taken a- 
way by ReduQtion ? 


F, 
Faculty to alter, 


Ands being diſponed with power to alter, without theſe Words, 
Etiam in Lefto; If that Faculry may be uſed in Leo? 
A Perſon having reſerved a Power to alter i» Leo; May 
he then uſe that Power, in favours of any other Perſon than his 
Heir ; ſeing he is not 2 lepitima Poteſtate as to the diſponing an Hereta- 
ble Intereſt : and on the other Part, the Heir has no prejudice ? 


Faculty to Diſpone. 


Y a Write granted by the Earl of Calender, to his Lady, he gives her 
B power to diſpoſe of the half of his Eſtate, Queritzr, The ſaid Power 


_ being Perſonal, without mention of her Heirs, and ſhe not having uſed 


thefaid Faculty ; If the faid Power be Tranſmiſſible? Found by the Lords 
That the Ear! of ry as Heir to his Mother, had right thereto: 
and he having aſſigned the ſame to his Son, he recovered thereupon the 
half of the Eltate, To ſee the Decreer. 


Fus Facultatis, 


F lorunparns, an quis aliquid faciat jure facultatis an jure ſervitutis; Fa- 
eultas enim non minus aliis quam nobis patet : quia uſus qui alit magis 
ex occaſione quam jure contingit, Servitus non eſt, nec in eo temporis Diatur- 
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nites quidquam prodeſt, niſi acceſſerit prohibitio preſcribentis, & patientia ejus 
contra quem preſcribitur Jus Fluviat. P- 756. N. 71. & ſequent. 


| Perſonal Faculty, 


Perſon giving a qualified Right, reſerving Liferent and a Power 
to diſpone: Quzritur, It that Faculty may be icompriſed as a 
Perſonal Reverſion ? 


Que Facultatis font? 
AS Dicuntur eſſe facultatis,quorum Libertas a YJare publico permiſſa est, 


que non pariunt jus dedacibile in Judicium : hoc caſu nec nos contra alios 
preſeribimus, nec alti contra nos; Exemplum eſt in Leg. viam. 2da. de via 
publica. Alud Exemplum eft in facultate privata, quz nullam antecedentens 
abet cauſam oblig anat , ut fi Ruſticus ſua ſponte , nulla precedente cauſa, per 
multos annos, Domino, certis temporibus, capones attulit ;, ex hoc att u merx. fa- 
cultatis nulla oritur Domino attio. 


Quomodo intelligendum, Facultati non prxſcribi, 


Y” or 20 dicuntur eſſe Facultatis ad acquirendum novum Jus, vel novam 4- 
ionem ;, wel etiam ad eam Conſervandam : atque ita pariunt Jus dedu- 
cibile in judicium. Et hoc jus licet ſit in libers poteſtate acquirere volentis,non 
tamen eſt in poteſtate illius contra quem acquiritur, vel conſervatur, ut recuſa- 
re poſſet, Sic adire hxreaitatem eſt merz facultatis, & ramen tollitur & pre« 
ſeribitur ſpatio jo annorum ; ergo & jurt offerends, & reluendi preſcribitur, 
Hering. de Molend. quezit. 21. N. 17. & ſequen. 

Tus publicum tribuit cutvis de Populo, ut uni ex multis, nec privative ad 
alium, etſi ad ſingulos inde aliquid commoat perveniat : Inae iliad quod dige- 
re ſolent, Facultati non Preſcribi , Dicitur de his que 4 natura, aut publico 
Jare tribuuntar; itaque quocunque tempore , nemo preſcribit ut qua terit in 
publico nullus alins commeet, etſi nunquam ea commearit, 

Ez que de tali facultate ditta ſunt, non refte Traducuntur ad ea quz pro- 
pris & privati cujuſque Juris ſunt ; id enim Tus eft quod ad privatum quem- 
que pertinet privattve, ita ut non ad alium: Omni ſiquidem TJuri aut facul- 
tati quz competit privato cuiquam privative, poteſt preſeribi. Idem Ib- 
id. N. 20. 


Faculty reſerved to diſpone. 


T being ordinary that a power is reſerved by theſe who Diſpone Lands, 
] eſpecially to their Friends, to Redeem or Diſpone or Burden at any 
time dureing their Lifetimes. Guzritur, Whether Lifetimes ſhould be 
underſtood civily, during their Liege Pouſtie ? | 

Item, Quzritur. If the Receiver of the Diſpoſition be Dead and the 
Lands in Non-entry, whether} the Diſponer may notwithſtanding Diſ- 

ne and reſign by vertue of the ſaid Power? Ratio Dubitandi, The 
Paid Faculty is upon the matter a Heretable Commiſſion and Procuratory, 


which 


'ed to the ſaid Sir 


_ 
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which cannot be Execute poſt mortem mandantis : and there is no perſon 
that has the Right Eſtabliſhed in his perſon ſothat it may be reſigned, 

Ttew. Tf the Lands be in Non-entry and Ward, will the —_— 
by vertue of the ſaid Faculty determine and putan end to the toreſaid 
Caſualities in prejudice of the Superior ? Ratio Dubitandi, The De- 
funct by whoſe Deceaſe they accrue was the Superiors Vaſlal: And 
though the Diſponer has the ſame power, yet he ſhould have uſed it deb;- 
20 tempore, while the Vaſſal was on Life, and before thc purſuer had jus 
queſitum: Onthe other part,the ſaid power 1s of the nature ofa Regreſs, ſo 
that quocungque tempore (as inthe caſe of regreſs) Re-entry may be deſired 
by vertue of the ſaid Faculty. 

A Charter being to be granted to a perſon conform to the ſaid power; 
That Clauſe, Quzquidem pertinuerunt, what way 1t 15 rO be conceaved ; 
and if mention ſhould not be made of the perſon who 1s Infett for the pre- 
ſent, though he be notthe perſon to whom the Right was Diſponed with 
the ſaid Power; But either an Heir or ſingular Succeſſor ? 

If the Faculty ro Diſpone be not upon rhe matter a Reverſion,materially 
and asto the effect of the ſame; fo that the perſon having rhe ſame, may 
Diſpone albeit he has not jus i re; Andalbeit the Heretor be either Dead 
or Fortaulted; As an order may be ufed againſt an Appearand 
Heir, or againſt the King or his Donator, in the caſe of Forfaulture or 
altimus Heres? 

A Perſon who had the Faculty foreſaid, having by vertue thereof Dif- 
poned, but deceaſing before Reſignation, Quzri#ur, What way the 
Diſpoſition ſhall be made effectual, fſeing the Faculty was perſonal to 


himſelf ? 
Fee. 


WW Hen by a Contract of Marriage a Sum 1s to be provided to a Hus- 
band and Wife in Liferent, and to the Bairns in Fee; Which 
Failzieing to the Father and his Heirs. Quzritur, Before there be Chil- 
dren where is the Fee ? And if it be not fit totake it to the Father to the uſe 
and behoof of the Children, which Failzieing to himſelt and his Heirs ? 

When it is intended that by Contra& of Marriage the Parents ſhould 
be only Liferenters, and that certain Sums ſhould be provided to the Chil- 
dren, fo that they do not repreſent them, Quzritur, What way the Fee 
can be provided to the Children that are not 1n being? Anſwer, The Fa- 
ther may be infeft in Liferent for himſelf, and in Fee for the uſe and be- 
hoof of his Eldeſt Son and his Heirs: Which Fee 1s to be to the Father 
and his Heirs, to the uſe foreſaid: And they are to be obliged upon the 
Exiſtence of a Son, to denude in Favours of him and his Heirs. 

By Contra& of Marriage betwixt Kjockdew, Sir John Kennedy, and 
Gilbert Kennedy of Girvanmayns, The ſaid Sir John having married the 
ſaid Gilbert's pong The ſaid G/beri*s Lands and Eſtate are diſpon- 


John and his faid Spouſe, and the Heirs betwixt them ; 
which failzicing, toſuch of the ſaid Gubert”s other Daughters, as he ſhould 
2t any time appoint ; which failzieing, to the ſaid Sir Johz's Heirs and 
Aſſigneys whatlomever : | and now the {aid Sir Joh» being deceaſed,and 
having a Son of the Marriage, Queritur, Whether the Fee did belong 
[10] 
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to-him, ſo that his Son may be ſerved Heir to him in the Eſtate? It is 
Anſwered, That in the caſe of the Duke and Dutcheſs of Monmouth, The 
Conception of the Tailzie not being unlike, it was thought the Dutcheſs 
was Fiar ; albeit the Limitation of the Heirs did ultimatly reſolve in the 
Dakes Heirs ; upon that ground that there is a difference betwixt the caſe 
where the Lands are provided and Diſponed rothe Husband and the 
Wife, and the Heirs of Marriage ; which Failzieing either to the Hus- 
bands Heirs, or Wifes Heirs: And in the caſe foreſaid where after the 


Heirs of the Marriage there are diverſe. ſubſtitutions, in favours ofthe 


Wife's other Heirs; and after all in favours of the Husbands Heirs. 
In the firſt, if the Wife's Heirs be only ſubſtitute Failzieing Heirs of the 
Marriage, the Husband is underſtood to be Fiar; Becauſe as it is the 
eſſence of a Fee to have power to Diſpone, and if che Fiar do not Diſpone 
to tranſmit to the Fiars Heirs, and to be repreſented by them: And 
in dabio cajus heredibus maxime proſpicitur, That perſon is thought to be 
Fiar. But inthe ſecond caſe, there being diverſe degrees of Subſtirutions 
and all in favonrs of the Wife and her Heirs, before her Husbands Heirs, 
The Wife is thought to be Fiar : And upon the Failzeure of all her Re- 
lations, the Husbands Heirs in the laſt place are Heirs of proviſion to her ; 
And yet in the ſaid caſe of Girvanmains, It is thought that the Husband is 
Fiar, there being theſe ſpecialities in that caſe. 190. The ſaid Eſtare is 
Diſponed to the Husband, and his Spouſe the longeſt Liver as faid is 
and their Heirs of the Marriage; and there is no Liferent ſettled on the 
Husband, whereas there isa Liferent of a part of the Lands given to his 
Wife in ſatisfaction of what might fall to her either of her Fathers Eſtate, 
or of her Husbands. 240. There is a proviſion that if there ſhould be 
no Children of the Marriage to ſucceed to that Eſtate, the Husband 
ſhould be obliged 1n that caſe, he and his Heirs to denude themſelves upon 
payment of a certain Sum of Money ; and he could not denude himſelf 
unleſs he were Fiar : So thatit was intended that the Husband ſhould 
be Fiar, but with the foreſaid Proviſion to denude ir the caſe foreſaid, 
and to be reſtricted toa Tocher : For which and other Reaſons ariſin 
upon the Contra, The Antecedentia and Conſequentia being conſid 

It is thought that the Son ſhould be Heir to his Father as Fiar. 

A Bond being granted to a Man and his Wife, and their Heirs, Qu- 
ritur, What Right the Wife will haveto the Sum ? Ratio Dubitandi, that 
there being no mention that the Sum ſhould be due to the longeſt Liver, 
and the Heirs of the longeſt Liver, but to them both and their Heirs, It 
appears that the Heirs ſhould be underſtood the Husbands Heirs as Per/one 
digniores, Anſwer, It is thought that {eing there is an joint Right to the 
Husband and the W\fe, and it is the cuſtome of Perſons of their Quali- 
S! being mean Country Perſons, that the longeſt liver ſhould enjoy all: 


he Wife ind«bie ſhould enjoy the haill in Literent and ſhould have the 
Fee of the half. 


De Feodo Pecunie &- Nominum. 


n | Dann & Nominum nec propric UſusfruQtus nec Feodum eſt ; uſus- 
” fruQus enim definitur jus vutendi fruendi falva, redum ſubſtantia : 
« pecunia autern ſive in ſpecic, fon ut nominibus eft res fluxa; es in 
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« ſpecie {it facile diffluit & uſu conſumitur: Nomina autem etfi initioidonea; 
« debitoribusdecoquentibus,inaniaſunt. Quemadmodum vero ob utilita- 
« rem receptum eſt, ut pecuniz fit quaſi uſus fruftus ita eſt quaſi feodum: 
« ;{tud enim proprie loquendo eſt tantum in rebus ſoli 8 {tabilibus 8& feu- 
«dis tantum;nonvero allodialibus(ita diCtis quod nullo laudato& recognito 
« alio dominio, ad proprietarium pertinent pleno & integro jure nec hbato 
« & diviſo in Dominium directum $ utile : Licet autem apud alias Gentes 
« przdia quzdam allodialia fint,nobis omnia ſunt feudalia.)Ert Feodum qui- 
« dem in teudis de proprietate & dominio dicitur, prout diſtinguitur ab 
« aſi fruftu & aliis que circa feuda verſanturjuribus: Per Meraphoram 
« tamen Feodum transfertur ad pecunias & nomina ita ut is in Feodo eſſe 
« dicatur cui jus ſummum & proprietatis competit : plzrumque vero 
« evenit {iveſeculi vitio (in nova commenta prurientis) five Notariorum 
« Incuria aut imperitia ut Chirographorum ſtylus a primeva fimplicitate 
« deflear, ſic haud raro nec immerito dubitatur penes quos ſit pecuniz 
« & Nominum Feodum. 


—— 


Queftio Prima. 


« COT igitur Sempronius Pater, Pecuniam crediderit & Chirographo ſti- 
cc g pularus fit eam & uſuras fibi ſolvi fi ſuperſtes fit; Eo autem 

« obitum deficiente 7 zo filio ſfuo & Titii haredibus & —_ dederit, 
« ſeu aſſignatis: Ita tamen ut Semprono liceat de pecunia S Nomine dif- 
& ponere 1 to & hzred.bus ejus inconſultis nec conſentientibus; Quer;- 
« zur, 1n iſta fact ſpecie ad quem nominis iftius Feodum pertineat ? Fx 
&« yideri poſſit Feodum ad 7 #tizm filium pertinere cum nulla fit mentio 
« Sempronij heredum : Et Feodi ca fitnaturaut ad haredem tranſear, qui 
« in jureeadem perſonacenſetur : Dicendum tamen Sempronium in Feodo 
« efſe; penes Ttium vero & ejus heredes ſpem & jus ſucceſlionis; Nam 
« quez Feodi & proprietatis vel efſentialia vel naturalia ſunt ( ut ſciz.) 
« Dominas de re ſua diſponere poffit & ut ea ad hzredes tranſcat) ea Seme 
« pronio competunt ; poteſtas enim diſponend} etiam non expreſſa in- 
© eflet ; & Tus Sempromio ſubſtiturus in jus ejus ſuccedit & pro herede has 
&« betur (provifienis faltem ut loquimur) idque ex eo eluceſcit quod i ac- 
« cefſiſſer erxiam hypotheca & ſaſina, terris pro Pecunia in hypothecam da- 
«tis, {dem conceptis verbis Sempron ſciz.) & eo deficiente Titiofilio 
&. & ezus hzredibus & affignatis ; T ztius eo caſu extra omnem queſtionis 
& alam hares foret; ubi autem eadem ſunt verba & cadem ratio, idem 


« ;us clt & efle deber. 
Queſt. 2da. 


« TN ifta fafti ſpecie ſupra memorata, Cueritur etiam an Sempronias 
« 1 de iſto nomine diſponere poſſit, nedum inter vivos ſed Teſtamento 
&« aut codicillis eo legato ;. cum debitum Chirographarium & mobile 
« ſit? 

Reſpondendum videtur, Sempronjum eo ipſo quod tam heredibusquam 
« executoribus preteritis, Titiwm clegit & ſubſtituit ſibi, inſtar heredis 
« proviſionis, & interciſo ordinario fuccedendi ordinequaſi Tallia ; Tiriuns 
4 ;nesre hzredemeſle voluit; VYoluiile etiam nomen eſſe hareditarium, 


k « de 
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« de quo moribus noſtris niſiinter vivosnon licetdiſponere; nec de ea re eſt 


«Teſtamenti factio: Nec ad heredem inſtitutum in mobilibus ſeu exe= 
« cutorem nominatum pertinet, quod ab inteſtato ad Executorem datiy«= 


* um non pertineret. 
Queit. 3a. 


« FN iftactiam ſpecie, Qzeritur, Si Chirographum in actorum codi- 
« | cemfſeu Regeſtum (five ut loquimur Regiſtrum) referatur, vel a 
& Sempronio, vel eo mortuo a T'itio, ut inſtar ſententiz habearur Se exeo fit 
« executio parata : An eocaſu T tio executio competar ; ita ut Literis Exe- 
« cytorialibus & Cornuatioms (ut loquimur) impetratis, debirori man- 
« dari poſſit ut Titio ſolvat ſub pena Rebellionis: Er comminatione ni 
« pareat, eum Exlegem & Rebellem denunciatum ir1 ? | | 

« Reſpondetur. Titio actionem quidem comprtere adverſus debitorem, 
&« non executionem {ummariam, cum non fit Creditor primarius & ab 
« jnitio, ſed jure ſucceſſionis ut ſubſtirutus & haresralliz aur proviſionis : 
« Heredi fiquidem ex Chirographo nunquam executio ſummaria compes« 
«tit, niſi a deceſſore 1n acta relatum & poſt ejus obitum in hzredem tran« 
« ſ|atum ſir; vel harede agente per viam actionis ut in acta referatur, de 
« eareſententia {equatur. | | ; 

« Quezſtio iſta, utpote de formula, haud magni momenti eſſe videtur ; 
« eventu tamen fieri poteſt ut ſit maximi: Proceſſus enim cornuationis ex 
&« longa & catenata ſerie diligentizx conflatus, magno temporis & operx & 
& ſumptuum diſpendio ad ultimam forte metam deductus inanis corrueret.; 
« { conſtiterit 7 itium haud rite proceſhiſe, cum ei ſummaria executio 
& haud competeret; adeomultum eſt bene ccepiſſe : Sublato enim fundas 
« mento ſuperſtructa corruunt, & paria ſunt in jure or fieri & non rite 


« fiers, | 
Oueſt. ' 4ta, 


« TN ſpecie ſupradifta Reſpondimus nomen in perſona Sempronii pre 
$c [ marii creditoris hereditarium: Supereſt tamen adhuc ſcrupulus & 
« quzſtio an in perſona 7 1c: {ubſtituti fit etiam hereditarium, an vero ur 
& rho0bile ad executores T iti pertineat ? Sed pf 

« Reſpondetur, Nomen etiam quoad Titium hereditarium efſe : abſur- 
& durr enim foret, partim hereditarrum _ mobile eſſe: & cum ab 
& jnitib hareditarium fit non deſinit efſe hereditarium; nifi creditor vel 
« ſubſtiturus fa&to aliquodeclaret naturam nominis innovatam velle ; lis 
* teris forte impetratis & debitore juſlo ſolvere ſub pena Rebellionis. 


Queſt, 5ta, 


« 1 N illa faQti ſpecie ſuperius memorata, cum eſſent quinque rei deben- 
« Þ di in ſolidum, uno ex iis defunQto, Sempronivs creditor de eadem_ 
« pecuniz ſumma ſibi dari curaverat ab hzrede ejus ſyngrapham ſeu oblga- 
s tionem corroborationis ; ſic dictam quod priore obligatione falva ad 
«* eam ut acceſſoria et auxiliaris accedat eamque corroboret : eaque obli- 
« gatione ſtipulatus fuerat pecuniam fib1 ſolvi, ipſoque per obitam deti- 


* ciente 
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« ciente non T ztio ejuſque heredibus in principali obligatione ſubſtitutis, 
« fed Gato ejuique hzredibus : Querebatur 1gitur utrum poſt mortem 
© Sempronit, pecunia ad heredes 7iti# premortui ex prima ſubſticutio- 
*ne; an vero pertineat ad Gaium ex ſecunda? 

* Reſpondendum, Videtur eam ad Gaium ejuſque hzredes pertinere : 
* Sempronius enim facultate uſus quam fibi reſervaverat, & que etiam 
* non expreſla penes eum ut dominum & feudatarium fuiflet, noviſſima 
« ſubſtitutione priorem ſuſtulerat: & licet notarii imperitia aut oſcitan- 
« tja haud cautum fit pecuniam ſolvendam tam ex principali quam acceſ- 
« ſoria ſyngrapha Gaze & ejus heredibus; 1d tamen jus ſupplet & ſub 
« intelligit : poſteriora {iquidem derogant prioribus ; nec poſlibile eſt ut 
« ;dem us fit in ſolidum penes plures & diverſos creditores: ad hac in 
« 11s que ſunt facultatis & arbitri1, voluntas poſterior operatur & prevalet 
« utcunque expreſla ; & magis valet quod agitur quam quod concipi- 


tur. 2 
Oneſt, Cta. 


_s Aud diflimili ratione, fi debitum fit hereditarium ( hypotheca- 

" rium ſciz.) addito pato de terrarum hypotheca ; poſtea 
«yero creditor nova {yngrapha in corroborationem accepta ſtipukerur 

«&< pecuniam {ibiet executoribus ſolvendam; ſtatim nomen hereditarium 
© eſſe deſinit: Licetenim poſterior ſyngrapha ſit in corroborationem et 
« abſque przjudicio prioris, ita ut ex utraque ſyngrapha pecunia debeatur 
*et exigipoſſit; mutantur tamen nominis qualitates et accidentia extrin» 
«fica; ex principaliſiquidem obligatione hzreditarium; ex acceſſoria mo- 
© bile eft: nec intereſt debitoris quos ſibi velit creditor hzredes aut execu- 
© tores aut ſubſtitutos; adeo ea de re voluntas creditoris ambulatoria eſt & 
& noviſſima derogat przcedentibus. 


Que. _ 7ma. 


ec $- in ſpecie cujus ſzpius mentio fata eſt, Gains ſubſtitutus ſit 
« Sempronio in ſyngrapha, in corroborationem data ab hzrede tan- 
<« tum unius ex pluribus correis debendi: quomodo agere poterit ad- 
&« verſus reliquos debitores nec ex principali nec acceſloria obligatione 
« Gaio obligatos ? 

« Reſp. AQtione utili yn fatum Gaium adverſus omnes correos expe« 
&« riri poſſe (cam Angli vocant Attion upon the caſe) narrata faQti ſpecie 
&« ſuperius expolita: nec minus ut expeditior fit adverſus debitores actio. 
« poteſt etiam agere adverſus hzredes 7:z5 {ubſtituti in prima obligati« 
« one, ut cam bi cedant. | 


Queff. Sva 


« & Um pecunia creditur, & —_— Sempronio creditori Titize 
«c 


ejuique hzredes & executores ſubſtituti ſunt; diximus nomen 
« ;{tud hzreditarium efſe : verum ſententiz ſti refragari viderur conſti« 
« cutio novella, Carol: ſecurds AF 32, Par 1. 1661 , Ea hiquidem ſtatu- 


* tum 


. « nec neceſle vix poſlibile erit: in compertum autem eſt Semproniuns 


— 
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& tum eſt, omnia nomuna ad executores pertinere, nec hereditaria eſſe 
« nift in caſibus ibi exceptis; qui (ut vulgo dicitur) formanr regulam in 
« non exceptis: ij autem ſunt tres viz. Si obligatione hzredibus tantum con- 
« ſultum fit & difertis verbis arceantur executores: ſt accedat hypotheca & 
« jnveſtitura, quz eſt Tus reale & hareditarium, nec ad 6Xecutores pertinet 
« cum ſint hzredes tantum in mobilibus: 8 fi pattum fit de creditore inve- 
« ftiendo ex quo inveſtitura &ſaſina ſequi poteſt. Idem Ordines prius ſta- 
« tuerant temporeTurbarum& funeſti inter Regem$& populum difſidii Au 
& xo. 1641. Ai 57: quod adhuc extat in Codice 7 actorum iſtius 
& temporis: Nec injuſte quidem, {1 materiam ſpeGtes, ſed fruſtra & irritum 
« defectu poteſtatis legiſlativz quz penes ſolum Regem elt : Is enim ſolus 
&« {ancit, unus {ancit pro authoritate, fed przvio Ordinum confilio & con« 
= fenſu: ſed þ X $4 N Es 

' « Rep. Utrobique, tam Regia conſtitutione, quam illo ordimm. ſtatu- 
*endi conatu, ag tantum de ea nominum ſpecie que vulgaris & frequen- 
« tior eſt; Cum /ciz. Ita in creditum itur ut pecunia debeatur, & red- 
« denda fit creditori ejuſque hzredibus 8 executoribus ; quo cafu ſanci= 
« tur ea ad executores pertinere: in aliis vero cafibus, ubi ſingularis ali- 
« qua ratio obeſt ſuadetque nomen nec creditorem voluiſſe nec poſle ad 
&« executores pertinere; Lex iſta locum non habet: Et cum varii caſus 
« nec de regula nec legis ſint, nec de1s cogitatum, eos omnes excipere 


« creditorem cum 7 itium ejuſque heredes fibi ſubſtituerit, Executores 
& excluſos voluifle : Er in genere, ubicunque pecunia ( ut ita dicam } 
& talliatur ; & interciſo ordinario ſuccedendi ordine, heredibus Tallie aut 
« proviſions proſpicitur nomen hereditarium eſt; e. g. Si quis Chiro« 
« graphum acceperit fibi & heredibus forte inter ipſum & uxorem pro- 
« creatis, quibus deficientibus heredibus de corpore ſuo, quibus etiam 
* deficientibus aluis proviſionis haredibus; nemo ut opinor arbitrabirur 
& nomen illud, quo conſulto tot heredibus confulitur haud hereditarium 


&« efſe: licet in Chirographo nec de executoribus ſubmovendis nec de 
« ;nveſtitura aut fſaſina danda caveatur. 


Queſt. gna: 


oc Uod ſuperius diftum eſt ſubſtitutum Sempronio ei in Jus nominis 
6 ſuccedere & hzredem proviſionis eſſe. Sec! de ea re ambigitur, 
« & Queritur an Sempronis heres eſle poſſt, qui eo defunQo e veſtigio a- 
« gere poteſt adverſus debitores ex obligatione etiam fine alia aditione ; 
« licet ex inquiſitione quindecemvirali ( ut moris eſt) haud compertum 
&« & declaratum fit, eum Semproio in ea re hzredem eſſe: accedit quod 
« hzres {uccedit in univerſum Jus ſubſtitutus vero in iſto nomine in rem 
« unam & ſ{ingularem & forte exilem ? Tenendum tamen eft ſubſtitutum 
« hzredem efſe Sempronio ſaltem proviſionis: quandocunque enim do- 
« minium & teodum alicuyus rei five fundi five nominis eſt penes aliquem 
« tempore obitus, ea ad alium tranſmitti & tranſire nequit niſi heres fit: 
© nec alio Titulo aut Jure ſuccedit ſubſtirutus ubi nomen eft Chirographa- 
« rium tantum ; quam ubi eſt etiam Hypothecarium.: certum autem eſt 
« ubi debitum Hypothecarium eſt, ſafina ſecuta, ſubſtitutum titulo hare- 


dis 


f 
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« dis, necaliter poſſe, ſuccedere: imo ſubſtituto premoriente, Sempronio 
« {ubſtituti hzres Jus nominis haud nanciſcitur nifi Seproz:o hares fit ; 
« Etex Inquiſitione conſtiterit & declaratum fit eum eſſe hzredem. 


Queſt, 10. 


Oribus noſtris hares nullum Jus conſequitur niſi hereditatem ade- 
oi at, ſive ca ſitin pradiis five in aliis rebus hereditariis. Inter- 
& tis autem duo ſunt modi adeundi, ut ſciz. a Superioreſeu domino di- 
© refto, vaſſallo defunQo, heres agnoſcatur 8 ejus juſſu 8& ſeu prxcepto 
& ( quod Clare Conftat dicitur ) ut heres inveſtiatur: vel ex inquiſitione 
« Tudicis ad quem ea res pertinet conſtet, S& ab eo renunciatum fit eum 
« efſe hzredem, & Safina ſecuta fit: In aliis vero rebus unicus adenn- 
« dj modus ex inquiſitione ſcis. Cum 1gitur in caſu ſuperiori, ſubſtitutus 
& nulla previa Inquiſitione ſecundum obitum Sempron , itatim & refte 
« 2dverſus debitorem agat, haud immerito dubitatur an Sempronio heres 
« fit? fed | | 

&« Re ndetar, iſto caſu aditionem haud deefſe imo neceſſariam eſſe; cum 
* enim Crondicnn aut opulenta aut damnoſa fit; ut invito non darur bene- 
« fcium ita-damnum & 1njuria nondebet inferri; nec ullo jure nifi civil 
« apud Romanos heres neceſlarius eſt, & apud eos unico tantum cafu: ſub- 
< ſtitutus autera ipſo fatto adit8& heres eſt, ti debitum ut fuum petat & ex 
« Chirographo agat : Ideo autem ſolenni ex inſtiturione adeundi modo 
*<haud opus eſt, cumex Chirographoeum Sempronio ſuccedere clare con- 
« ſtat, neo inclaris ulterius inquirere neceſle ſit. 


«c 


Queit 11ma, 


- Bi debitum hypothecarium eſt & ſaſina veſtitum: ſubſtitutus poſt 
& Ul obitum creditoris nec reCte agit nec aliquid Jurisconſequitur, niſi 
*<hereditatem adeat & a domino dirette & ſponte agnitus & fafirus ſit, vel 
*ex inquiſitione Juſſu8& mandato Regis inveſtitus: Queritar igitur quz 
« fit ratio diſcriminis, cum Chirographarius ſubſtitutus ftatim mortuo cre- 
& ditore & jus habeat & debitum condicere poſſit ; hypothecarius vero non 
* niſi adita hzreditate nec minus manifeſtum firex obligatione ſubſtitutum 
<« ſuccedere! 
«© Reſp. Rationem difterentiz in promptu eſſe; In Chirographario i- 
& quidem debito cum Jus perſonale tantum fit, & ex Chirographo evidens 
" F: ſubſtitutum ſuccedere ; ut ſubſtitutus adeat nulla alia formula opus 
« eſt ſed ex Chirographo agendo; vel alio quovis a&tu Jure ſuo agnito 
« adiifſe cenſetur : Sin dba Hypothecarium fit, cum penes credito- 
* rem duplex {it Jus, reale /ciz. per Saſfinam, $& perſonale ex Chirogra- 
<« pho; quod real: ( utpote potiori & nobiliori ) ſemper accedit; neutrum 
<« tranſit ad ſubſtitutum nifi adierit & ſafitus fit, Salina a domino volen- 
«te & ſponte data, vel ex Inquiſitione & Juſſu & Mandato Regis. Cum 
© ;gitur ut Chirographarius ſuccedat, unica voluntas ſubſtiruti ejuſque 
" Sum requiratur; In Hypothecario vero tam voluntas & faQtum ſub- 
< ftitutt adire volentis quam domini directi eum in vaſallum recipientis: 
« Ideo Chirographatius Jus ſuum petendo, vel alioaCtu Jus ſuum agnoſ- 
| *cens 
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« cens, confeſtim ſuccedit; nec aliud agendum ſupereſt : In hypotheca- 
« rjo vero, f1 dominus direCtus forte difficilior, ſubſtitutum recipere re- 
« nuit vel cunatur; Inquiſitio neceſlaria eſt, ut ex ea rite fata domino 
« Regi innotelcat ſubſtitutum , creditori hzredem efle; quo comperto, 
« ſuperior przceptis Regis ex Cancellaria) ſua morem gerens ſubſtitutum 
< recipit Safina data: Si vero ter monitus (ut moris eſt ) haud obtem- 
«perat, in ſubſidium ex przcepto Regis per Vicecomitem Safina da- 


*tur. 
Queſt. 12ma. 


&« F'N ſpecie ſzpius repetita, cum Chirographo vel ſimplice vel hypothe- 
_ | cario Pecunia debetur Sempronio; & eo deficiente per obitum, Titio 
« ejuſque hzredibus; fi Ti#ius premoriatur Sempronio fuperſtite, & poſtea 
* mortuo; 7 it:# hzredes 1n ea re hzredes erunt Semypromo; nominis enim 
« feodum penes 1 itium _—_— tuerat: Ambigitur, an qui Sempronio 
« heres eſle vult, ctiam Titio heresefle debeat aCtu & aditione; $& ut pra- 
« ici loquuntur deſervitione? An vero ſatis fit eum eſle hzredem 7 itio 
« habitu, & qui ei proximior & aCtu heres efle queat fi velit? De iſta 
« Queſtione licet magni momenti, & in praxi & quotidiano uſu ſzpi- 
&« ys recurſante , nulla (quod ſciam ) decifio eſt; adeo ut mihi inte- 
« prum fit dicere quod ſentiam, falvo eorum Judicio, penes quos vel 
« legis vel ſententiz ferendz authoritas erit. Cum gitur pro utraque 
& parte haud deſint rationes, nec ez leves BE. 2 iſto conflictu 
«hz animum fluttuantem impulere ut pedibus in illam fer« 
« tentiam eam ; requiri {ciz, ut qui Semproxio hares efle vulr etiam 
& Titio hzres ſir habitu & proximior ; nec neceſle ele ut ei Heres fit aQtu 
« &- adeat: In omnibus diſpoſitionibus mens & voluntas diſponentium 
& attenditur, 1n 1is autem dominatur que Yoluntates dicuntur inſtiturio- 
&« nibus /ciz. & fubſtitutionibus hxredum; que nedum in Teſtamentis 
«ſed inter vivos fiunt, ſapiunt tamen naturam Teſtamenti vel donationis 
&« mortis cauſa. Cum autem quis heredes Tallig aut proviſionis (ut loqui- 
© mur) inftituit, id unice vulr faragitque ut in rebus ſuis heredes inftituat : 
© non vero ut aliis & in aliorum rebus vel inſtituat vel ſubſtiruat heredes, 
« Et ſubſtitutio pupillaris qua pupillo, & exemplaris (ad pupillaris exem- 
« plum) qua furioſo heres datur, fingularia ſunt Juris antiqui & municipa- 
«his Romanorum, nec alibi uſurpata: Quando igitur Sempronivs vel alus 
« quilibet, Titium ejuſque haredes fibi haredes aut Talliz aut proviſionis 
oy {bſtiruit, ratio haud haberurcivilis adeundi aCtus, ſed Juris adeundi & 
« fanguinis; ut qui vtalterius heres ad ſucceſſionem vocatur, eatenus alteri 
& uni forte ex hberis aut cognato ſuo ea neceſſitudine junttus fit, ut alteri 
« hzres eſſe poſſitſi velit & ere ſua fit; fienim adeunti vel exigua ſpes lu- 
& celli affulgeat, quod aditurus fit haud dubitandum; fin alters heredit- 
« 25 damnoa ſit, nec inftituentis nec hereditatis ejus intereſt ut ei neceſſe 
« ſit alienam adire ; que nedum inanis ſed etiam damnoſa ſuam exinani- 
« ret quantum libet pinguem & opimam : Ut de vaccis proditum eſt per 
& {omnium a Pharaoze viſis adhuc deformibus & itrigoſis, etiam pinguibus 
& & nitidis devoratis : Necaliquid a ratione vel Jure magis alienum eſt, 
& quam ut quod in favorem introduttum eſt in odium & perniciem retor- 
&« queatur. Adhac in materia hareditaria, tam 1a Jure quam praxi & hy 
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6 lo, apud nos vocabulum heres non pro eo qu1adiit hereditatem {ed 
« wy Ns vel cuiadeundi jus eſt ſzpius accipitur ; hereditas ſiquidem 


«eſt jus ſucceſſionis ; & de adeunda ({ecundumdoGtores) magis proprie 


« quam de adita dicitur : ubi enim adita eſt & ſucceſſum, deſinit eſſe 
« hxreditas & jus ſuccedendi: hinc eſt quod ubi per Breve de worte ante- 
« ceſſoris mandatur Judici idoneo utinquiri faciat, quis defuntto ſit legiti- 
« mus heres, intelligitur hzres habitu 8 cui Jus fit ſuccedendi; non vero 
<« heres aCtu & qui = - de quocum jam adierit ſupervacanea eſſet tam 
« /nqui{1t10 quam aditio. EN 
ein, wars faRi luce clarius eſt, {i quis enim liberis orbus, fratres 
« habeat ; & inter eos, qui ſibi heres futurus eſler, virum prodigum & 
« 8& obzratum ; & conſulto eo preterito ſubſtituit ezus heredes : ut reor, 
« nemo opinabitur eum voluiſle ut ſui heredes procege S& decoCtori actu 
< hzredes fint : Et quod una via ſolicitecuraverat ne hreret tratre preterito, 
« fortunarum ſuarum naufragium & jacturam voluiſle fieri alia via fratris 
« hzredibus inſtitutis, $1 hzredes nedum habitu ſed actu elle debeant - 
« Imo aliquando, cum quis alterius harede- {ib1 adfciſcit & ſubſtituit, eve- 
« ire poteſt ut inſtituenti heredes fint, alteri vero vix habitu heredes eſſe 
< poſſunt ; {i neceſſitudo & jus ſanguinis haud delit obſit vero civilis aliqua 
«ratip; ut v.g. fratris heredibus inſtirutis, fi przmoriatur inſtituens 
< fratre adhuc ſuperſtite, qui ei hzres fuiſſer fi eo quo inſtiruens diem objit 
« tempore deceſliſſet; inſtituenti heres erit,nec fratris mors operienda erit, 
« & tamen ei heres nec habitu eſſe poteſt qui inſtituenti ſuccedit; Ea ra- 
«tione obſtante quod adhuc ſuperſtes hzredem habere nequit, vel i fra- 
« tris hereditas integra & ex afle adita (it,adeo ut amplius heredem habere 
&« nequeat, facultate adeund1 per aditionem ablumpra ; quia fi frater cu- 
& jus hzredes vocantur premortuus ſit fine liberis & perduellionis damna- 
« tus, inſtiruente poſtea detuncto; fi alius fit trater qui perduelli heres 
« foret {i ad pacem & fidem Domini Regis deceſſiflet, & inſtituenti heres 
« erit licet neutro caſu fratri nec habitu nec actu hzres eile poſſert ; obſtan- 
«te ſeiz. non naturali ratione 8& ſanguinis defectu, ſed Jure & ratione 
« civili, ob cas quas ſupra memoravimus cauſas, : 
« Quz pro altera parte afferuntur, viz. quod ei quorundam five opi- 
< nioſiveerror (& magiscommunis) ſuftragetur; $& vulgo dicitur error 
& communis jus faciat, hiſce preſertim rationibus ſ{ubnixus, VIZ.) CUM quis 
« yocatur ſub modo aut qualitate ut alteri hzres fit qualitatem nedum adeſſe 
« {ed przxambulam antecedere oportere, nec inſtituenti hzredem efſe 


_ « poſſe niſi prius alteri cujus hzredes vocati ſunt heres fit: cumque Heres 


« nomen Juris fit non perſonz, alterius hxredem non admittendum efle, 
« niſi ex Inquiſitione alteri hzredem eſſe compertum fit; ex In- 
« quiſitione. autem alterius heredem renunciari moribus noſtris 
« nihil aliud eſſe, quam alters hereditatem cernere, & actu adire, 
« Tſtz inquam rationes facile diJuuntur; nam cum patribus erraſſe utcums 
« que excuſat, crrore autem ratione evicto & agnito, nemo adhuc erran- 
« dum efle ſentiet : Et communis error quando eſt i» faffo, & circa con- 
« ditionem aut qualitatem perſonz, ut quondam. Barbarii Philipps ; qui 
« cum ſervus eflet prztor Romanusfuit; in iſto & ſimilibus caſibus, vel 
« {j forte przlatus vel notarivs haud legitimus pro legitimo tamen rentus 
« & reputatus lit, hactenus communis error Jus facit ut quz ab iis geſta 


ſung. 
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©*font haud corruant, publica vtilitate poſtulante ; ne publicus & commu- 
- * niserrorReipublicznoceat : Error autem is Jure non excuſat nedum 

« Tus facit ; & qualitas fub qua vocarur heres alterius, haud deeſt fi hz» 
< res fit habitu & proximus, ut ſuperius demonſtratum eſt, Denique 
«qui Brevi Regis impetrato _ ut judex inquiri faciat an heres ſit 
«inſtituenti, ejuſque tantum hereditatem adit, licet alteri hares ſanguis 
6 is & habitu & elle & per inquiſitores renunciari debear. | 


Queſt. 13. 


« N eoipſo quod Sempronit hzreditatem adiret Titis hzres ; etiam 
c« A Titis hzreditatem adiſle videatur, cum Tiris hzredes Sempronio 
& {ubſtituti ſint 3. adeo ut proviſionis heres Semproxio efſe nequeat niſi 
«heres Titis fit querendum eſt ? parum quidem intereſſe videtur utrum 
& Titio heres eſſe ex inquiſitione, & poſtea Sempronio ex alia inquiſitione 
« etiam heres eſſe comperiatur ; an vero ex una & eadem Inquiſitione tam 
« Titioquam Sempronio eum heredem eſſe declaretur. Czterum voluntas 
« & propoſirum (nedum malcticia fed &) Civiles aQtus diſtinguit ; cum 
& jtaque Tit: hzres Brevi ex Cancellaria impetrato inquiri poſtulat an fit 
« Tito hares, ſine dubio Titis hereditatem adit ; Id enim unice agit 8& 
« yult, ut 7:40 aQtu heres fit; Verum ubi Brevi impetrato de morte ante= 
« ceſſoris inquirendum curat quis Sempronio heres ſit, & clameo ſeu peti- 
« tjone exhubita petit ut declaretur ſz hzredem efſe Sempronio cum heres 
& rroximus Titis fit, eo caſu nec adit nec ei propoſirum eſt ullam niſi 
« Sempronis hxreditatem adeundi : An vero Titi fit heres inquiritue 
& tantum obiter & tanquam de ”— przambula ; fine qua Sempronio 
« proviſionis heres eſſe non poteſt ; non vero ut T4 .hereditatem adeat, 
6& & ej hzres aQtu ſit; ſufficit enim ut fuperius difſeruimus ut Tito heres ſit 
«{2nguinis & habitu: adeo in Jure iidemaQtus ex animo & fine diverſo 
& plerumque diverſos habeng & tortiuntur effetus, 


Curt 14. 


«% - Ihil quidema Religione Judicantis magis alienum eft quam 
N ev aran/e ea divino & omni Jure vetita zgre tamen vita- 
«tur; & quod de Marte & Venere & de Valcant vinculis occultis fed tes 
& nacibus in fabulis eſt, verum eſt de AﬀeQtibus animum impedientibus, 
« ne Verum & Juſtumccernere poſſit: imo ubi Lex & regula haud deeſt, 
« jnterdum inſtar Lesb4e,colore aliquo eo torquetur, quo affeftus impell:t: 
« bi autem Lex aut regula deeſt, {ibi homines Lex ſunt ut ait Apoſtolus, 
« ſenſu multum diverio: & Judicantis pro lege affeftut gratificandi arbi- 
« trium fibi permiſſum arbitrantur, Curandum itaque quantum fieri po- 
« teſt, ne arbitrio, Legibus & Juſtitiz inviſo, locus fit. Licet autem fit 
« homonomia in ipſo nomine Heredss, & materia anceps 8 arbitraria ; us 
« trum heres de eo qui eſt attu heres, an deeoqui habitu & ſanguinis he- 
« res eſt tantum, intelligendum fit : Arbitrium tameg viderur iſtis regu» 
« Jjs {ubſtringi & ooerceri poſle. |: 
” 1m0. ©* Ubicunque alterius _ ad alterius hzreditatem vocatur fatis 


«el 
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< eſt eumalteri heredem efſe habitu ; utque ei facultas & jus fitadeundi fi 
« yelit $ proſit, non vero neceſſitas ſi nolit aut nocear. "5 

2d0, *© Tum materia ſubjefta tum id quod agitur multum inſpicitur > 
« In materia igitur non ſucceſſoria, ubi mentio fir heredis, nec agitur ut. ' 
« ſuccedat ſed ad alium finem & effeftum, intelligendus eſt ſemiper heres 
«habitu non atu; e. g. In tabulis nuprialibus ſeu Contraftu quem mas 
« trimonialem dicimus, ſynalagma eft & mutua ultro citroque obligatio'; 
« ſponſo enim de dote; iponſe dedoario cavetur ; 8 liberis de ſucceſſio- 
« ne : quia vero obligatio fine aCtione 8 executione inanis efſer,nec UXOr nec 
< ljberi {ub poteſtate & ferula maritifuturi,contra eum agere queunt ; ideg 
& clauſula executivaintroduQaa eſt, qua cavetur ; utactio& executio com- 
« petat Neceſſariis quibuſdam $& eorum heredibus, ad ea perſequenda que 
. « yxori & liberis ex eo contraCtu debentur aut przſtanda funt: Eo caſu fi 
« aliquis ex hzredibus egerit, ex ea clauſula qua fibi non conſulirur ſed ob 
« {anguinis & neceſlitudinis vinculum in aliorum rem officium & ſollici> 
« tudo injungitur ; nemo rationis compos nedum Jurisprudens opinabitur, 
« enum {\ummovendum nifi actu heres efſe velit; & hzreditati damnoſg 
« ſe implicare non obſtante Juris regula officium mnemini debere efſe 
&« damnoſum. Haud aliter ſentiendum eo caſu quo decime (ut plerums 
« que fieri ſolebat) ad longum tempus locantur, conductori _—_— hzre- 
6 Thus & aſhgnatis; ita ut locatio durante vita conductoris, & ſecundum 
«eum trium vary {ucceſſive duratura & zquzva ſit. Hzredes enim, 


« cum queritur quamdiulocatioduratura fit, intelIiguntur qui ſanguinis $& 
« & habitu heredes ſunt, licet non actu; fi enim (ur ſzpe evenit) locatio- 


« nis Jusceſſum fueritnec ad haredem pertineat, haud credendum tres 
« hzredes, Jure alienato, in aliorum rem alienanti heredes fore actu, & 
&« adituros: Cumque locatio fit conductor! heredibus & aſſignatis, durante 
« tor hzredum vita, non agitur ut penes hzredes Jus1ſtud emper futurum 
< ſjt, ſed utſive ſirpenesheredes ſive ſingulares ſucceſſores, ur ejus dura- 
&« tjo, cum ex natura locationis perpetua eſſe nequeat, definiatur ex vita 
&« trium hezredum. "Nw BS 

« Sic in judiciis declaratoriis Juris, Nonintroitus forte aut aliis ejuſmo- 
« di & Reſciſſoriis, quia non ſunt aQones rei perſecutorig, nec iis aliquid 
« dari vel fieri petitur ſed agentis jus tantum aſleritur & declaratur; ne- 
« ceſfe tamen eſt ut omnes quorum intereſt conveniantur ; defunCtis iis 
& quorum intereſle poterat hezredes eorum neceſſariocitandi ſunt ; nec ne» 
« ceſle tamen eſt ut ſint haredes, aCtu 8 vel adeant vel repudiant. 

#10, * Ubicunque heredibus fanguinis conſulirur, cavetur tamen ne 

& aftu hzredes int; neadeundo litibus autdebitis hareditaric ſubjaceant: 
« Xquivocum hzredis nomende eoqui proximus & habitu heres ſit intel» 
« ligendum eſt, exemplum tuit infigne 1n ea cujus _ meminimug 
« B; fpacia, cum ſciz. Frater adhuc liberis orbus, fratre parum frugj 
« aut prodigo; ideo eo preterito fratris heredes reſignatione faQta fibi {i 
« non agnaſcantur liberi heredes ſubſtituit ; veritus ne {i frater ſuccederet 
* etiam ſua profunderet. : fs : 

« Tllud quoque addi poteſt, quod inftrumentis ſponfalitiis cum vir ad 
« ſecunda vota convolat, {zpius hzredibus proſpicitur; ut aſponſo terre 
« & przdia dentur vel acquirantur, aut ut certa pecuniz ſumma colloce- 
«tur ſub uſuris; & terrarum aut ex us angui reditus hypotheca ; ſed ea 
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« um $ proprietas ; utſuperiore ita iſtocaſu li id avi, ne he- 
6 redes patri ſuccedant cum ex priore matrimonio liberos ils hakear 
& hzredes in univerſum futuros : liberi vero ex ſecundo matrimonio in 


Sx os 7 ens, 0 go tantum fit, hzredes vero ex conju- 


& Terrarum aut annui reditus feudum ex pactoIÞſis conceſſum ſuccedere 


& nequeant, curn penes trem'haud futurum fit : Ea igitur interpretatio 
« fer; debet ut 1d quod agitur & actus valeat, & evitetur abſurdum ; 
& maximnm autem foret fi quod una via prohibetur aur cavetur alia eve- 
& niat: & dum Charybass eviatur,incurratur Syla non minus exitioſa. 


Queſt. 15. 


&« ("Uperius Reſpondimus Titium ejuſque heredes, S:mpronio in Chiro- 
b_ g grapho ſubſtirutos, ei heredes efle proviſionis: Querendum an 
« Sempronts Creditoribus teneantur ? & quidem dicencum eſt eos teneri 
« & obnoxios efſe ; nam omnis hzreditas etiam particularis, & in Chiro- 
« -rapho prezdio aut alia re particulari, eatenus eſt ſuccefſio in univerſum 
& Tus; ſecundum hereditatis definitionem: ut nedum commoda ſed 
« z;ncommoda & onera ad cum pertineant & redundent, ſed quatenus de- 
& hitis ſubjaceat & oneribus : quaſtio difficilior nec levis moment eſt, & 
« alio forte loco ubide hzredibusTalliz & provifionis & aliis particularibus 
« heredibus agetur, magis opportune ventilabitur. 


Feus. 


F a Feuer may Refute as in the caſe of other holdings? The difference 
| being, that Feud are Beneficia, & invito Beneficium nec datur nec rett- 
wetur: Whereas Feus are Cups and upon the matter perpetual 
Locations; and as in Location/bus either ad tempus how long fo ever, 
the ConduQor cannot renounce, fo their appears to be eadem Ratio in 
Feus, 

Whether there be Non-entry in Feus, and the Liferent Eſcheat of the 
Feuer doth belong to the Superior, leing they are not proprie Feuds? And 
yet it is thought /apiunt naturam Feadi. 

Ifthere be Non-entry : Whether before Declarator, the Superior will 
have right to the retoured Duty, which is the Feu-dury, befidesthe Feu- 
duty due to himſelf; And after Declarator to the full profits? 


Fenda Nobilia. 


Exds nobilia fine Nobilitate dari poſſunt : Adeo ut aliquis ab Imperatore 
inveſtiri poſſet in Ducats aut Comitatu,nec tamen Dux «us Comes (it. Theſ, 
Beſold. in litera I. 18. verbo. Innhabern. def. p. 428. 


Fir. 


I, WW Lands are Diſponed to a perſon, without mentioneither of 
Heirs or that he is Fiar or Liferenter ; or that they are Di- 


ſponed Heretably. Queriter, Ifhe be Fiar ? h 
2. 


— 
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2. In ConjunFee where there are no degrees of Subſtitution, whe- _ 
ther is the Husband or Wite Fiar ? | 

. When Lands are given in Conjunct-Fee tothe Husband and Wife, 
ind their Heirs; who is Fiar e | 

4. If the Husband be Fiar, whether at leaſt the Heirs betwixt him 
and her, are to be underſtood his Heirs: or his Heirs whatſoever ? 

. If Lands be Diſponed to two Brothers by their Father, and their 
Heirs; if they be both Fiars ex ſemiſſe ? 

6. Tf when Lands are Diſponed by a Father to two Brothers and the 
Heirs of their Body ; if one die without Heirs of his Body, whether it be 

ſubſtitutio reciproca? 

. When Landsare Diſponed to Husband and Wife and their Heirs 
of the Marriage ; and theſe tailzieing the half to the Husbands Heirs, and 
the other half ro the Wifes: Qneritzr, Whether the Husband be fo Fiar, 
that the Wifes Heirs, failzicing Heirs of the Marriage, will be Heirs of 
Proviſion as to the half ? 

8. Whenitis intended that the Wife ſhould be a Joynt-fiar : If the 
Right ſhould not be to the Husband and her; and after their Deceaſe the 
kalf to his Heirs and the other half to her Heirs ? 

9. Whena on is givento Two Perſons and to the longeſt Liver of 
them Two, and the Heirs of the longeſt Liver, whois Fiar? And if the 

*Fee be in pendentiyY 

ro. When the Fee is provided by Contraft of Marriage to Bairns ; 
and accordingly a Right 1s granted 1n the foreſaid terms, there being 
no Bairns for the time : Q«erit«r, When a Child is bora whether the Fee 
be immediatly 1n its perſon ? 

11. If itbe #» ſolidum in its perſon and thereafter others be born Gue- 
ritur, Quid juris, and if concurſu faciunt partes ? 

12. In ConjunCtfees where there is no ſubſtitution, the Heirs deter- 
mine the Fee. 

13. Where therearedeprees of ſubſtirution, The perſon whoſe Heirs 
ſucceed firſt is Fiar; And all the Subſtitutes thereafter are Heirs of Provi- 
ſion to the Fiar by progreſs. | 

14. Whena Band 1s taken to a perſon and his Heirs; if his Grands 
child by a Daughter deceaſe having no ifſue, whether the Child being 
Heir, his Father will ſucceed to him ; albeit his Father cannot be Heir to 
the Grand-father, and heres heredis ſhould be heres inſtituentis ? | 


Fiars of Bonds 


A Bond being in theſe terms, To a man and his Wife and the Heirs of 
the Marriage ; which failzieing to the longeſt Liver of them two 

and the Heirs of the ſurviver, Cxeritur, who is the Fiar? | 
ABond being granted toa Husband and his Wife and the longeſt liver of 
them two in ConjunAfee; and to oneof their Sones expreſly named and the 
Heirs of his Body:whilks failzieing tothe Heirs to be procreat betwixt the 
 Husband and the Wite; whilk failzieing to the Wites Heirsand Aſſigneys, 
Queritur, Whether the Fee of the ſaid Sum pertaineth to the Husband, or 
to the foreſaid Son, or to the Wite? Ratio Dubitands, That the _-_ of 
| ucceſſioa 


OM 
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Succeſſion terminates upon the Wife and her Heirs, which ſeems to 
import that ſhe is Fiar 240. Asto the Son the ſaid Sum being provided 
to his Heirs in the firſt place It ſeemeth that the Fee ſhould pertain to him: 
Seing the Heirs of his Body are to ſucceed in the firſt place, and the Fee 
of Money (as it is ſaid of the V/afrat#as of Money, That it is quaſi V/u- 

fruttus) 1s quaſi feodum & Proprietas : and properly that is faid to be Pro- 
| perty which belongeth to a perſon and deſcendeth to his Heirs: And 
yet it. is thought that the Fee of the ſaid Sum doth belong to the Husband, 
in reſpeQ the _—_ being his own was lent by him in behalf. of himſelf 
and the foreſaid perſons: and albeit when a Bond is conceived ſimply to 
a Husband and his Wife in Conjundtee and to her Heirs and afſigneys, 
ſhe is Fiar; for the reaſon foreſaid, that it isto belong to her and her Heirs 
only. Nevertheleſs when there is diverſe degrees of Subſtitution of Heirs 
of diverſe perſones and of a Wite in the laſt place, the perſon whoſe Heirs 
are provided for in the firſt place ought to be underſtood to be Fiar : and 
theſe in ſecundis tabulis and in a more remote degree, tobe only Heirs of 
Proviſion Failzieing the former : and if the Son had ſurvived or his Heirs, 
It is abſurd that they ſhould be Heirs to their Mother and not to their Fa- 
ther ; And that the Mother being Fiar ſhould have power to Diſpone 
of the Sum in prejudice of her Husbands Children. And albeit the faid 
Sons Heirs be firſt named = it is thought rhat he is not Fiar, ſeing he 
3s to be Heir of Proviſion to his Father : as ifan Infeftment were ted 
to his Father and Wife in ConjunQ-fee ; and failzieing of them be deceaſe, 
to a certain perſon their San and the Heirs of his Body ; The Son ia that 
caſe would bo Heir of Proviſion. 

A Bond being granted to a Man and his Wife. and ages Liver of 
them Twoand theic Heirs : And the Wife having ſurvived, Queriter. 
If ſhe will be Fiar of the ſaid Bond ? 

A Perſon having -Infeft his Creditors for ſecurity of Debts, and while 
they be payed reſpeQtively. Queritur, Quatenus They are Fiars whe- 
ther #» ſolidum, or ex parte: And quaparte? Reſpondetur, They are Fiars 
proportionally, and ex perte cfteiring to their Debt. 


Firs in T ailsies. 


Y a Contra of Marriage; Lands being giyen in Tocher and the 
Right thereof {o conceived that they were Diſponed to the Husband 

and the Gentlewoman in ConjunQA-fee and Liferent, and tothe Heirs ofthe 
pR_—_ - Whilk Failzicing to the Heirs of the Husband his Body in any 
other Marriage : Whilk Failzieing to the Womans Heirs and Afſigneys 
whatſomever. Q«eritur,who is Fiar ? Anſwer. That though where there is 
but one degree of Subſtitution, (viz. Failzicing the Heirs of the Marriage 
the Womans Heirs) The Womaa is Fiar ; Becauſe res pertinet ad eos quo- 
rum heredibus providetur : But where there ars divert Degrees of Sub- 
ſtitution (as in this caſe) the Husband (pujus heredibus maxime proſpicitur) 
It is thought ſhould be Fiar ; Seing not only the Heirs of the Marriage got- 
ren by him, Burt inthe next degree his Heirs of any orher Marriage are 
ſubſtitute : and i ultimis tabulis, The Wifes Heirs, and as Heirs of Pro- 
viſion to the Husband : and __ — having given a ane” it 8 

ought 
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thought to be in Lieu of the Tocher, and to belong to him as Fiar and not 
as fimple I iferenter. 
- A Bond for a Sum of Money being granted to a Man and his 
Wife and longeſt Liver ofthem Two, and to their Heirs and Aſſigneys 
ſecluding Executors : . And the Wife having ſurvived the Husband, and 
2 Bairn being likewiſe on Life of their Marriage : Qaaritur, Whether 
the Reli&t willbe Fiar ? 

If a Bond be granted to Two Brothers in the terms foreſaid, and one 
of them deceafing having left Children, and the other fucviving having 
alſo Children: Quzritzr, who is Fiar ? | 


Fiftio Faris, 


SNUaritur, A Debitor being diſſeas'd what way can the Compriſer 
be Infeft ? Arv/ſwer. Decreet of ReduCtion putteth the Debi- 
zor quozd the Creditor 18 the fame caſe as if he had not been deguded Fi- 


dtione Faris. 


Fiſcus. 


N Dubiis ubi non eſt plens Probatio fiſca now favendum.Beſot. Theſaur. liter. 
L. p. $56. vide AuQores ibi citatos. 


Commiſſa Fiſco. 


M Erces committumtur Fiſco ex canſa fraudati veftigalis ipſo Ture ; ita at 
ftatimt deſinant efſe ejus qui deliquit: itatamen ut ob contradiionem par. 
fis requiratur ſententia declarativa. De Fure fluminutg. 206. | 


Flamina. 


1"Lamine « Rivis diſtingnuntur may nitadime,uel «flimatione circumcolentium 
Hering. de molendin. Queſt. x5. n. 4. 


Fhumina Publica. 
[rims pablicuns eft illud quod perenxe oft. Th. Scipman. deJure Fluminum 


noſcemtis, Majeftete fulgentis, Thid n. 7. 


, que ſunt perennia & de Regalibus, plerumque navi- 
gabilia, & qua uevigabile-aliud facium, & ad principem pertinent : Ufu we- 
ropaters fingulorum commodis & wiilit ati, non etiam commercia ſeu Turi emen- 
ds, ccquirends, alienandi. Quzit. eadern.. Num. 10. 


Elumina Cenfitorum vice fungurtur, & ex privato in publicum addicunt, & 
ex publico 4, = 209 dun uni adimant & alteri addunt, Jus fluviat. Pp. 5. 
WW, 7 oy ES : 


in LAW 


Forfaulture. 


Subvaſſal being Forfaulted, Whether His Majeſties Donator will 
A have Righrto the Eſtate free of Servitudes, and Rights not conſent- 
ed to by the immediat Superior ? Ca/dwells Relic# contra Dalzzel, 

When the Lands fall in His Majeſties Hands by Forefaulture, or other- 
ways by the ſuppreſſing of Benefices, or any other occaſion ; if there be 
Vaiſals holding of the fame ; May he Diſpone the ſaids Lands and Supe- 
riorities? Ratio Dabitandi; That a Superior cannot interpole. Anſwer. 
There is a difference betwixt Vaſlals holding Originally of His Maje- 
ty, and theſe who hold ab initio of other Superiors: As to the firſt 
they cannot be prejudged ſoas to be put to hold of any other thanHis Ma- 
jeſty, and to be more remote fromthe Fountain : The others are not pre- 
judged, ſeing they are put in the condition they were in formerly : and 
as the former Superior mighthave Diſponed the Superiority, and reſigned; 
ſo His Majeſty cannot be denyed the ſame Power : and His Majeſtics 
Diſpoſition is FifFione Furis equivalent toa Reſignation, ſeing there is no 
other Superior in whole hands the King can reſign. 

If a Subvaſlal, to a Vaſlal holding of the King, be Forefaulted for Trea- 
ſon ; will ſubaltern Rights granted by him fall under Forefaulture ? Se. 
ing it is pretended that ſuch Forefaultures belong tothe King not as Supe- 
rior but Jure Coronz and as Prince; & nox4 caput ſequitur ; and the 
King has no prejudice having a Vaſlal. Yet Ithink theſe Rights 
ſhould fall, Qu14 reſoluto Jure Dantis reſolvitur Jus actipientis: And if 
the Subvaſſal. ſhould Forefault his Lands by Bapogpicn, his Vaſſals 
Right would Forefault: And it is . pr rea hat Treaſon being 
Crimen gravius, The Forefaulrure and pens be Levior : And Trea- 
ſon is Crimen feadale and againitthe King as Superior paramount: and as 
the betraying of a mediate Superior will umport Forefaulture, not only of 
the Subvaſſal but of his Vaſſals; there is the ſame or/greater reaſon, that 
Treaſon againſt the King ſhould have the ſame effe&t: and thereaſon that 
the Forefaulture of the Subvallal ſhould belong to the King is, becauſe the 
Crime is committed againſt him as higheſt Superior. 

If the Kings immediat Vaſſal ſhould confirm the Inferior Rights, if 
there be any alteration ofthe caſe? Seing the King is in place of the Vaſ- 
fal, becauſe the Crime is commitred againſt the King as Superior, and 
he ſhould be jn no better caſe : and the Vaſlal ifhe were to have the bene- 
- fite of the Forefaulture, could not Queſtion the faid Rights. 

If a perſon Infeft in Liferent be Forefaulted forTreafon,will the Liferent 

expire though he ſurvive? Seing he is x«llas, and after Tycaſon doth 
neither tran{mitt cedexdo nor delinquenado, 
A Perſon being Infeft in Truſt and tothe uſe and behoof of another; 
Quzritur, If he commit Treaſon will he Forefault the Rightof the Lands 
to His Majeſty ? Seing albeit his Right be to the uſe and behoof of ano- 
ther yet he is Vaſlal; and as the French ſay he is homme wivant & confiſ- 
quaxt ;, and there is no reaſon the Superior ſhould be defrauded ; and the 
granter of the Right is to be blamed that hetruſted ſuch a perſon. 

By the Exgliſh Law, though a perſon Diſpone for Onerous Cauſes, 
he isnot Lyable to warrand unleſs he be expreily bound; otherways the 
aC- 
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acquirer is preſumed to take his hazard : But with us no Warrandice, is 
abſolute Warrandice. 

 Quzritur, If a Donator to a Forefaulture has Attion for Exhibition 
and delivery of the Evidents ? 

The Vaſſal of a SubjeR, having granted a ſubaltern Right to be holden 
baſe, and the ſame not being confirmed by the mediate Superior : Ouz- 
ritur, Whether the Subvaſſals Right forelaid, will fall under the Fore- 
faulture of his immetiat Superior _ Forefaulted ? Anſwer. It is 
thought that it will fall under the Forefaulture, in reſpe& thar if the per- 

' fon Forefaulted had committed a Crime againſt his Immediate Superior 
whereupon the Lands would: have recognolced or Foretaulted to him, 
The Subvaſſal his Property would have fallen under the Forefaulture ; 
and there is eadem if not major Ratio in the caſe of Treaſon, The Kin 
being Superior Paramount, and the Crime againſt him beiag alſo a Crime 
againſt the mediate Superior ; there being —— wrong than to be a 

raitor to the Superiour. Caldwell and G/ 0un, 

Qrzritur, Quid Juris, If the mediate Superiour had confirmed the 
Subvaſſals Right ? 

Quid Faris 1n the caſe of Forefalture for Treaſon? And if there be a 
I in the caſe of Forefaulture in arlament and before the Ju- 

nur: - | | 

Lands being Compryſed and a ſignature bein { upon the 

Compryling, but-no lakfiment being taken "ore Meg Git, If 


the Debitor commit'Trcaſon in the interim, whether the ſame will fall 


under Forefaulture? Ax/wer. It is thought that it will not, ſeing the 
Debitor was fully denuded ; there being no veſtige of Right in his per- 
ſon; ſeing heis diveited by the Compryling as if he had religned, and the 
Superiour had accepted the Reſignation. 

Quezritur, Quid Faris, If there were only a Compryſing without a 
Signature? And the Queſtion may be more general; Viz. Ifin all caſes 
the Heretor be ſo denuded that he cannot prejudge the Compryfer, by 
any Deed whereupon Recognition or other Forefaulture may follow, 
in favours ofthe Superiour : otherways a Malicious Debitor may, of pur- 
poſe, doſuch a Deed to prejudge his Creditor. | 

To confider if there be a difference betwixt * a Diſpoſition and Reſig- 
nation accepted by the Superiour: And a Compryſing; whereupon no- 
thing has follow<d ? | 

Item. Ifthe preſenting of a Signature on a Compryſing to the Exche- 
quer, be equivalent. to a Reſignation in the Superiours hands and ac- 
cepting ? 

h_ Whether a Charge to other Superiours to enter the Compryſer 
be equivalent toa Reſignation? n 

If after a Perſon is Forefaulted, an Eſtate ſhould fall to him, as 
appearand Heir toany perſon, he being yet on Life ; whether would the 
ſame pertain to the King or to the next Heir, as if he were Deceaſed ? 
Seing he is »«/lus being Forefaulred, and is not in a Capacity to be Ap- 

rand Heir, 

Tf a Fortaulted perſon have Children that are ante nati; Whether or not 
willthey be prejudged by their Fathers Forfaulture: as to any Capacity or 
Eſtate belonging tobim? Whether will they ſucceed torheir Grandfather 

| or 
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or any relation upon the Fathers fide; Seing their Blood is corrupted and 
they cannot repreſent their Father being aullus as ſaid is? 

A perſon having Married an Heretrix, and being thereafter Forfault- 
ed, Quzriter, Itthe Blood of the Children be fo tainted and corrupted 
That they cannot ſucceed to their Mother? 24v. If the Mother ſhould 
not diſpone in her oun Lifetime; Whether her Eſtate will fall to the King 
by the eopcny os the Children, being her appeirand Heirs? 

An Heretrix being Wife toa forfaulted perſon, It als long, as he liveth 
the King will have right to the Mails and Duties Jare Mariti? 2do If ſhe 
may diſpoſe of her Eſtate without his Conſent ſeing he is »«llss in Law : 
And yet is her Husband, the Marriage not being diſſolved with the Fore- 

ulture ? 
- A Father having Diſponed his Eſtate ro his Son, with Reverſion 
and power either tO Redeem or Diſpone; Czeriter, If the perſonal 
faculty may, notwithſtanding, be compryſed during the Fathers Life; 
and may be uſed even after the Death of the Father ? There is the fame 
Queſtion asto Forefaulture. 

A Woman being Heretrix of Lands in Scotland; and the fame being 
Tailzied to the Heirs of her Body, whilk Failzicing tocertain other Heirs: 
with the ordinary Clauſes irritant that ſhe and they ſhould not have pow+ 
er to prejudge the Tailzie; Queritur. If her Husband being Forefaulted, 
the Blood be ſo corrupted that her Children cannot ſucceed, and if their 
Intereſt of Succeſſon will fall to rhe King ? | 


" Ifa Tack et for an Onerous Cauſe and for payment of Debt; will pre- 
judge the Donator tothe Forefaulrure ? 

he Creditor having an Aon of Reduftion competent to him for 
Reduceing an Infeftment as being in defraud of him ; if thereafter the 
Debitor ſhould be Forefaulted, and the Creditor reduce the ſaid Right ; 
what way ſhall he be Infefr ; ſeing he cannot Compryſe os Adjudge; the 
Debitor being Forefaulted ? _ 

There being a Minute of Contra anent the ſelling of Lands, and the 
Buyer being thereafter Forefaulted; Queritzr, If the King or his Dona« 
tors will have Right to the ſaid Minute in the fame manner as the Buyer ? 
or if the Seller can raiſe a Declarator to be free of the Minute ? Secing al- 
beit where there is a clear Right and Intereſt belonging to a perſon Fore- 
faulted, the ſame will pertain to the King; yer when a Bargain is canly 
is fieri, and there are diverſe obligements upon the part of the Fore- 
faulted perſon, the Seller ought nor to be in worſe caſe, and in place of a 
Subjett have ſo powerful an Adverſary. The Earl of Tarras,«nd the Heirs 
of W alter Riaael. 

| The Laird of Ceſnock having acquired from Ca#tlemaines the Barony of 
Caſtlemaines, but not being but baſe before the Forefaulrure, Que- 
. ritur, It by his Forfaulture, theſe who had Rights holden of Caſtlemaines 
not confirmed by the King will be in any hazard? Anſwer, It Is 
thought not: Seing any Right Ceſxock had to the ſaids Lands, was not as 
the Kings Vaſlal: In which caſe the ſubaltern Rights would have fallen; 
and Caſtlemaines remaining the Kings Vaſſal, Ce/nock had only the Right 
of property holden of Caſtlemaines: And as to Cſtlemaines Right halden 
of the King, Ceſzock had only Jus ad rem by the Contra or Diſpoſition ; 
ſothat thereby the King by the —O— may come to Caſtlemaines 


Right 
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Right, and force him to denude himſelf of the ſame ; bur ir cannot be 
fig chat-the ſaid Elitate came in the Kings hand by the Forefaulture of a 
Vaſlal. | 

Sempronis having Right to certain Lands which are parcels of a Baron 
Feued to her Authors by the Earles of Argyle who held the ſame Feu of the 
— s of St. Andrews ; who did confirm the ſubaltern Rights grant- 
ed by the aids Earles: Queritur, Whether the faids Lands belonging 
to the ſaid Sempronia do fall under the Forefaulture of the Earl of 7-7 4 
notwithſtanding the confirmation granted by the Biſhops: In reſpe& the 
faids Rights are not confirmed by the King? | 

In Anſwer to the ſaid Querie, 1t is thought, that the ſaids Lands do 
not fall under the Earles Forefaulture, for theſe Reaſons. 

1,0, The Earle of Argyle did Forefault only what did belong to hims 
ſelf, Nam noxa caput ſequitur ; and the faids Lands did not belong to him 
in Property, but only in Superiority : And there is a difference betwixt 
the ſaid caſe,and the caſe of Lands holden immediatly of the King himſelf: 
which by the Forefaulture of his Vaſlal are Forefaulted ; and does return 
to the King as he did give thempure and free, and without the burden 
of any other Right granted by the perſon Foretault, but ſuch as the King 
did conſent to and confirmed : Whereas in- the caſe in Queſtion, The 
faid Earl did not hold the foreſaids Lands immediatly of the King but of 
the Arch-Biſhop, who ſtands ftill His Majeſties Vaſſal : And as his own 
Right is not prejudged by the ſaid Forefaulture, ſothe Right of the ſub- 
Vaſſal conſented to and confirmed by him, is not prejudged by the ſaid 
Forefaulture. | 70s 

2do0. Lands holden of the Biſbop waird, or which would fall in his 
hands upon Recognition or otherways by the deed of the Earl of Argyle, 
being Diſponed by the Er! to be holden of himſelf ; will not recognoſce 
by the Earles in Di honing the Superiority or otherways, if the Bi- 

had confirmed the Subvaſlals Right; And there is the ſame reaſon 
inthe caſe of Forefaulture, in reſpect by the common Law when Lands 
dofall and are confiſcat, they fall two the immediate Superiour : And by 
our cuſtom in thecaſe of Treaſon the King has that Priviledge, that the 
Lands which are Forefaultare Confilcatand Forefaulted to him ; becauſe 
the Crime is committed againft him. And therefore the Lands holden of 0 
- ther Superionrs do Forefault to the SERENE than they'would 
belong to other Superiours, if the For e did belong to them; In 
which caſe the con tion of the Subaltern Rights by the immediate Su. 
periour of the perſon Forefaulted, would fave the Subaltern Rights that 
they could not fall under Forefaulture — 

tio., By the Law and Cuſtom of the _—_— tis lawful Subinfeodare ; 
and albeit it may be pretended that 1f the Biſbop had not” confirmed the 

Fews granted by theEar/ og drpyie they would have fallen by his Forefaul- 
ture though lawful «b nitro, ſeing res devenit ad aliam tauſam & reſoluto 

ure dantis reſolvitar jus ACCIPIENTLS : Yet the caſe of confirmation by the 
Bifbop, there. is a great difference ; ſeing the Subaltern Right doth not 
only depend oo Argyl's Right fo that it falleth with it ; but has another 
Foundation whereupon it does ſubliſt ; Viz. The Biſhop's own Right and 
the confirmation granted by the Bybop ; and ſpecially inthis caſe, ſeing it 
appears by the confirmation that the lame1s granted not togratify the Sub- 
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vaſal, and'to prevent prejudice to him by the Forefaulture of Argyle if 
it ſhould fall out, but in order to the Biſhop's own Intereſt and Advantage; 
In reſpe&t by the confirmation there is reſerved to the Biſhop, belide 
the Feu-duty payable to Argyle, a Feu-duty to himſelf and his Succeſſors; 
with a Clauſeyrritant if it be not payed : - And fictione brevis manus, ' the 
Feuar 1s 1n the ſame caſe as if the Biſhop ab znitio by one Charter had Difſ- 
pened the faids Lands to the Earl of Argyle in Superiority, and to the 
Feuar in property for payment to the Earl of Argyle of the Feu-duty men« 
tionerl in Charter, and ro the Biſbop the ſaid other Deuty : In whichcaſe 
Argyl's Forefaulture could not prejudge the Feuar of the Right of Pro- 
perty granted by the Biſbop himſelf, nor the Bybop of the ſaid Additjonal 
Duty. 
= By the its of. Parliament KR, Ja. 2d. and K, FJ. 4. anent the ſet- 
ting of Feues and by cuſtom ever ſince, The ſetting of Fews was ſo 
edful and necefſar in order to the policy of the Kingdom ; That Vaſc 
Fe are not only allowed but invited to le: their Lands in Feu; which in 
effe& is a gereral confirmation of all Fews ; ſothat the Fewers ſhould not 
be in hazard either by the Waird or Non-entry or by any Deed or delift 
of their Superiovr ; but ſhould betpable only to pay their Feu-duties to 
theſe who ſhould have Right upon occaſion of the ſame: and the faid 
Barony being of a large and vaſt bounds, albeitit was Fewed tothe Ear/ of 
dre yl; yet for the labouring and bringing itin, it was neceſlary to ſer it 
in Scot ro other Fewers holden of him: and the Fews in Queſtion are 
nted before the Year 1606, : 

A Subvaſſal holding ofa perſon Forefaulted, and his Right not being 
confirmed either by the Forefaulted perſons immediat Superiour, or by 
the King, Gueritur, It his Right will tallunder the Forefaulture? Ratio 
Dabitand: ) Licebat infeodare, © & yoxa caput ſequitur : and yet is thought 
it will fall under rhe Forefaulture ; Becauſe reſolaro jure dantis &c. And 
_— it be lawful to grant Sub-altern Rights yet it is alwayes cum ſus 

a. 


. A Superiour being Forfaulted, and his Vaſſals Right not being con* 
firmed, and fo falling: Queritur, If His Majeſty ſhould confirmthe Val 
fals Right, if that will be habilis modus to ſecure againſt a poſterior Do« 
nator ? Ratio Dabitendi; The Vaſlals Right _ altogether extin& b 
the Forefaulture, there is nothing to be the {ubjett of a contirmati which 
cannot be of op extis ; and the Vaſlal ſhould have obtained a Gift upon 
the Forefaulture. And comtr«, The Vaſſals Right not being null of it 1clf, 
but ſuch as could not prejudge the King when L: nds retura to him by 
the Forefaulture of the Superiour, becauſe he did not.confſent to the ſame; 
his conſent thereto at any tune- may convalidate the Right before Jus be 
Hum to a Donator. | 
, after Foreſaulture His Majeſty having granted a Remiſſion, the pers 
{on Forctaulted is redintegrated to. his Eſtate, as if the Forefaulture had 
not been: or if he ſhould rakea new Right upon the Forefaulture? | 

When a Forefaulted perſon has Right to ſucceed to arfy other perſon 
as Heir; fſothatnot only his own Eftate but what would belong to him 
it he had entered Heir, would fallto the King by his Forefaulrure; Qse- 
riter, will the King be Lyable tothe Debts ot the Defyn@; ſeing he does 
not ſucceed tothe T rautor's own Eſtate and Patrimony, . but is hereditaten 


gut 
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que eft nomen univerſitatis, both asto the Debiraand Bons : and there is no 
reaſon that the DefunQt Creditors ſhould be  prejudged, unleſs they had 
' * been #n cu{pacither themſelves or their Debitor. 
- * His Majeſty having preſented, upon Forefaulture, a Vaſſal; If that 
Superiour ſhould be thereafter Forefaulted; Queritur, If the Feu not 
being confirmed, will fall under his Forefaulture? Ratio Dabitandi:; The 
Feuer is in the ſame condition with other Subvaſſals ; fo that if he do not 
apply for confirmation he is lyable to the ſame hazard. And yet on the 


other partit may be thought, that the reaſon why Confirmation is neceſ- 


fary is, becauſe when Lands return to the King they return as they were 
given free of all Rights and Burdens, burſuch as the King did conſent to; 
which doth ceaſe in this caſe ; ſeing the King 1s not only Conſenter to the 
Subvaſſals Right but is Author by rhe preſentation. 

A Perſon baving committed Treaſon, and thereafter his Kinſman to 
whom he might have ſucceeded, being Deceaſed, Quzritur, If that De- 
fun&s Eſtate will fall to the King, or go to the next Heir? Ratio Dabi- 

tandi; That there ſeems to be a difference, betwixt the caſe in the fifth 
Queſtion of the Title Heirs, when a perſon being Appearand Heir 
and having hgredites delata before he-commit Treaſon, the ſame ſhould 
fall to the Kin ; ſeing he was Heres habitu, and had jus radicatum in his 
Perſon before 2 Treaſon, and therefore Forefaults the ſame to the King. 
Whereas in this faid other caſe, when the Succeſſion fell, the Traitor 
could not have any Right in his Perſon being z«llu5 and incapable of 
Succeſſion : Sothat it cannotbe {aid that he is Legitimus and propinqui- 
or haves. MT | 

A Perſon holding I ands-Ward of the King did give an Infeftment to 
be holden of himſelfBlenſh, and the ſame being confirmed by the King, 

the oranter was thereafter Forefaulted, ſo that the Subvaſſal did come to 
hold of the King: Quzritur, Whether he will hold as he did formerly, 

or Ward as his immediat Superior did ? xo 2+ 1 

A Perſon being Appearand Heir both in Land and Heretable Sums, 
but not being ſerved Heit ; And being Forefaulted after rhe Deceaſe of his 

Predecefſor: Qzzritur. If he doth Forefault not only the Lands but the 
faid other Heretable Eſtate? Anſwer. | It is thought there is a difference 
betwixt Lands, and any other Heretable Eſtate; ſeing the Appearand 
Heir is obliged to enter to his Lands to the Effect the Superiour may have 

a Vaſſal Lyable to Service or other Duties ; ſo that his not. entering is 
deliftum,uel quaſi; andthe Lands arein Non-catry ; And heis in the ſame 
caſe in Relation to the Superiour, asif he were entered: Whereas, as to 
any other Heretable Eſtate, he neederh not owne or claim the ſame but if 
he pleaſes; and he cannot have Right unleſs the ſame be ſettled upon him 
by a Service: and conſequently cannot Foretault that which is not his. 
V ide ſupra, in the Queſtion concerning Ceſnecks Forefaultare.- 

_ _ A Band being granted to an Engliſbman, but bearing Regiſtration 
in Scotlend; and being, granted by a Scotſman: If the Perſon :Creditas 
be guilty of Treaſon, + it will fall under Forefaulture in Exgland, 
or Scotland ? ; | , 

: Cumeſſent Sempronio do filii, Primogenitus patre adhuc vivo perduellionis | 
demmatus fuerat ; poſtea patre mortuo, utroque filio ſuperſizte (nam perauellis 
faga ſe ſnbduxerat) de hareditate patris ambigitur an ad primogenitum & ex 

ejus 


Q 
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ejus perſona ad Fiſcum pertineret? Nam Jure civili quod 'indigno aafertur 
wp tur : & cure noftro heres apparens, ffs darenat as, No 
Me ſed bona hereditaria & predia quz ſus forent,ſi adita eſſet hzreditast amittit 
& ad fiſcum transfert. | - 
Sed Aifin vendum , Et multum intereſt an filius, pr emortuo patre, crimen 
poſtea ior : an vero (ut in caſu preditto) ante patris obitam Majeſtatis 
reus & dammnatas ſit : priori caſu cum primogeniti perſona adhus inttgra ſit, cox. 
feſtim a morte patris dies cedit & hereaitas e delats eſt , adeo ut qui etiam. pa 
tre ſuperſtite heres fuerat in Us Jam incipit heres efſe habitu & | ſpe certa-e6/ 
radicata, cum libuerit attu & aditione heres futurus : fi igitur poſtea maxi. 
man capitis diminut ionen patiat ar, hereditas ipſi delata & jus ſuccedendi in fiſe 
cum tranſit : altero vero caſu, filio ante mortem patris damnato, bareditas pa- 
tris morte nec delata eft nec gan > utpote pena ſervo, & qui in jure nal. 
lus, nec perſonam habeat in qua ucceſſionis jus radices agere queat ; his conſe. 
quens eſt, fratrem juniorem patri heredem fore ;, quia fwdem eſſet patrem « 
crimine alienum, & forte tam ſuis quam familie meritis commenaatum, ex de. 
lifto filit nihil amittere dum wviveret (noxa enins caput ſequitur ) morientens 
autem tum bona tum familiam & amemorians perdere ; nec perduellis aut fiſes 
melior debet eſſe conditio, quod damnatus pant ſe ſubſtraxerit : & extra guy 
frionis aleam eft, ſecundogenitum pairi hzredem futurum primogenito patri prige 
moriuo. | 
2da, Iniſtaſpecie faiti ſuboritur quezſtio, viz. þ venia data reſtituatay pri. 
Wopenirus, -3 Mo firs eſſe h__ Et *_S bimenntes, eſt, = 
An cum reſtituitur, hzreditas integra & ex aſſe adita ſit, fratre ex inquiſitione 
hzrede renunciato, & in omnibus que patris fuerant prediis imveſtito (cum 
enim terrs in hereditate ſunt, » ante end] wud haud cenſetur eſſe aditio) iſto 
caſu reſtitutio que eſt ex pratia nemini nocet niſt concedenti ; nec' adimit Jus fra 
tri quzſitum : & quod rite conſtitutum & queſituns eft haud corrait etſt caſus 
evenerit 4 quo incipere non poterat. FR, 
2do. S m_—_— primogenitus, hereditate nondum ullatenus adits 3-40 
Caſa quia res c eft integra & ſublato obice per reſtitutionem, -qai oberas ne 
heres eſſe poſſit ; incipit haves ff habitu & adttione atts heres erit. a 
 3tio. FHeyeditate partim adita partim non, frar: in quibuſdan terris in- 
weſtito in quibuſdam haud ſaſito;, noviſſimo iſto caſu frater in tis quidem terris 
in quibus uwveſtitus eft hereditatem retinebit ; in reliquis Primogenitus heres. 
erit: tantum adeo diſcrimen eſt inter jus inchoatum & 1d quod penitus conſuns- 
matum & quzſitum eft : Mults enim cadunt inter calicem ſupremaque labrs. 


Forisfamiliation. 
Uzritur, If the granting of a Proviſion to.a Child importeth Forisfa” 
. miliation ; fochat the Child cannot claim a Bairns part? Or if if 
be to be conſidered what the ſubje& of the Proviſion is ? YViz. Whether it 
be Heretable or Moveable : Seing in the firſt caſe it ſeems thar the Pro-. 
viſion being out of a different Subje& ſhould not exclude from a ſhare of 
Moveables ? David Scot Son to Walter Earl of Buccleugh, 


Funeral Charges. 


I Funeral Expences ſhould be deduced as aDebt off the whole, or on'y. | 
off the Deads part ? U 


Doubts and Queſtions 


If the Funeral Charges for Burying the Husband, ſhould affe& the 
whole Moveable Eſtate, or. the Deads part ? Anſwer. It ſhould affeQt the 
| Deads part; feing it is not. a Debt contracted during the Communion : 
And the Deads part cannot be uſed or employed better than to Bury 


him. | 
If the Funeral C ſhould be deduced in. Relation to the Quot, 


es 
fothat the Quor rSaryy only of the Deads part free of the ſaid Debt? 
. Anſwer. 'Itis ny, ſhould not be deduced, for the reaſon contained 


in the prececding Querie. 


"I 


G. 
Geftio Heredis. 


F an Appearand Heir medle by entering to the poſſeſſion of Lands, 
"whereof the Defun& was in.-poſſeſhon ; bur his Title is found there- 
"after to be void: Will his medleing import Behaviour & aditio- 


nem paſſive. 
w_——_ Gift. 


eh E late Kjng having granted, to a certain perſon the Gift of an 


JS Office at His Majefties preſentation ;. There is a Gift of the faid 
Office granted- to another-perſon by one having Right by a late Gift to 
preſent to the ſaid Office;notwirhſtanding that the perſon wha had the for. 

mer Gift ad vitam or __ is yet Living and is not deprived : And it is 
now deſired, that His Majeftie ſhould not only ratify the faid late Gift, 
but that of his certain knowledge, proper motive,and by vertue of his pre« 
rogative he ſhouldpive a *new Gift of the ſaid Office; Revocking and 
annulling the former Gift granted by thelate Kzng to the preſent igcum- 
befit; and giving power to-the perſon. to be preſented by the New Gift, 
to efiter preſently:to the Exerciſe and benefite of the ſaid Office, by hims» 
felf and his Deputes : And ordaining the preſent Incumbent to deliver 
up the Regiſters; and recommending;-to the Lords of Seffion to cons 
ſtrut His Majeſties Gift with the greateſt latitude that their Nob:ile Offi 
£m can allow : And containing a promiſeto ratify in Parliament, 

. Qzeritur. Whether aGift of the Tenor foreſaid be according to Law ? 
It is Anſwered, That the amen isaltogether againſt Law and Form, fas 
theſe Reaſons, ' ; £11 ) | 8 | 
© 1900, BY WOO Law there can be no valid Gift of an Office or 
place, unleſs the fame be Vacant, and the manner.of Vacation expreſt | 

111 the Gift ; /ſeing;the Office belonging to another who has Right to and 
in poſſeſſion thereof, theiſame'is not in the hands and power of theſe wha 
has Right to preſent, ſo that they may give the ſame. 240. If itbe 
pretended,that it may be taken periculo perentis, and that the Incumbent 
. may be thereafter deprived or may deceaſe ; and that the Gift may be 

efettualin ether of the ſaid cafes : Such'a-pretence is both againſt Com- 
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mon Law and our Pra&ique ; ſeing-it imports voruwm captende mortss : 
And, by an expreſs Att of Parliament,Gitts of Eſcheat ſhould not be-given 
* before they fall by Horning: and there is the ſame Reaſon as to all other 
Gifts. 3/0. Thar a former Gift EPs late Kjng,who undoubt- 
edly had Righr to give the ſame, ſhould be Revocked and Annulled 
without a previous Citation of rhe perſon concerned ; and without ſo much 
as2 hint of any reaſons why his Right ſhould be taken from him ; is a 
Streach not only againſt Law and Form bur againſt Humanity and Juſtice 
which is defined Jus ſuum cuique tribuere, & neminem lzdere. ' 430, That, 
what cannot be done in Law and Juſtice, ſhould be defired to be done by 
vertue of His Majeſties Prerogative, is an Injury to ſo juſt a Prince ; 
And it is of a dangerous preparative that His Majeſties Prerogative ſhould 
be pretended for Favours to private perſons, that are Unjuſt and 
Illegal. 570. Whereas it is defired,that it ſhould be recommended to the 
Lords of Seſſion, to conſtrue His Majelties Gift, if it ſhould be granted, 
and if there ſhould be any Queſtion upon the fame ; with the greateſt 
Latitude that their Nobile Officium may allow; The faid Defire and Stile 
is Illegal, and without any precedent; and ſhould not be a precedent 
hereafter: ſeing thereought to be no prelimitation upon the Loras of Seſſion: 
And itis their Duty, and may be expected from them, that they will con« 
ftrue His Majeſties Grants according to Law and Juſtice: And their 
Nobile Officiam;being as the Higheſt Judicatory,to do Juſtice according tb 
Law, they have no Latitude to recede from the ſame. | 


Gift of Eſcheat with Backbond. 'r:ina 


F a Backbond do ſoaffet the Gift of Eſcheat, that the Donator cannot 
Aſſign the ſame ? | 


Gifts of Forefaulture. 


Ands being Diſponed by His Majeſty, as being in his hand upon Fore- 

, faulture, conform to a certain Decreer of Forefaulture mentioned in 

the Right, with the Clauſe cam omni Jure; and the King having, the zime 
of the granting the Diſpoſition, Right to the Land as being in his hands 
for committing another Deed of "Treaſon after the former ; whereupon 
there was not a Decreet the time of the Diſpoſition: Quzriter. If the 
faid former Decreet be taken away, whether the Donator will have right 
to the Lands upon the Supervenient Deeds, and new Decreet of Fore- 

faulture following thereupon ? _ Ratio Dabitands, The faid Right is 
upon a ſpecial Ground, & cauſa limitata limitatum producit effeitum: And 
the Claufe 3am: omni Faure is only Clanſuls executive; and is only to be un- 
derſtood of Inferior Rights to Mails and Duties, by reaſon of Ward; Non- 
_ or otherwayes ; and not ofthe right of Property upon other Grounds. 

whton. 


Gifts of Recognition. 
| A Gift of Recognition bearing Lands holden of the King Ward, to 


have been Difponed ; bur not ſpecifying the ſame4 or ſpecial _ 
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Doubts and, Queſtions. 


the Lands but not as to the perſons in whoſe favours the Diſpoſition is 
made: if it will be valid ? 


Gift of Ward. 


HE Superior rag =, a Gift of his own Ward, either tohim- 

. ſelfor to another. for his behoof, gratis; Quzritur, If the Sub- 
vaſſals may claim the benefite of the ſaid Gift, and to be free of the faid 
Ward? Ratio Dabitandi. That in effe&t the ſaid Gift is a Diſcharge of 
the Ward ; which being Diſcharged to the Superiris Diſcharged to the 
Subvaſſal, whoſe Property falls in Ward only conſequenrially : and on 
the other part, as the Superior and Donator to the Ward, may take ad- 
vantage of the ſame both againſt the Vaſlal and Subvaſſals; the Vaſſal 
ought not to be 1n a worſe caſe thananother Donator. 


If Gifts of Ward and Non-entry prejudge 
ſongular Succeſſors. 


Here are ſome Caſualities which are Fruits of Superiority, and have 
 Trattum temporis as Ward and Non-entry &c. And theſe being 
Gifted will be effeftual, during the whole time of their endurance ; as to 
the Granter and his Heirs: But there may be queſtion as to ſingular 
Succeſlors ; Whether the Donator will have right to the Ward and Non- 
entry, for Years after the Giver is denuded? Ratio Dabitandi; That 
reſoluto Fure dantis reſolvitur jus accipientis; and ſuch Gifts are of the na- 
ture of Affignations to Mails and Duties, which are not cfteQtual but dur- 
ing the Right of the Cedents : And the Ward and Non-entry do belong 
to the Superior by reaſon he wants a Vaſlal to ſerve him ; and the ſingu- 
lar Succeſſor having that prejudice, he ought after his Right to have 
the benefite of the Caſualities. Vide Liferent-Eſcheat. Queſt, 7. in 
Lit. E. lt! 


Goods belonging to the Rebels at the Horn. 


Creditor having affe&ed theMoveables of the Defun&,by confirming 
| himſelf Executor Creditor ; and having got poſſeſſion of the 
fame whereby he is ſatisfied of his Debt: Querit«r, If the ſame may be 
evicted from him by a Donator to the Defuntts Eſcheat ? ' Anſwer. It is 
thought, they cannot be evifted : Seing, i» favorem commercit, Goods bes 

| longing to Rebels may either be Diſponed and gaby themſclvesin pays 
ment of their Debt, or poinded or otherways affeQed, before Declarator 
-and Diligence, done by the Donator to affect the ſame. 


Grana creſcentia. 


Hat is the reaſon for the aſtriftion of Gran creſcentia? Anſwer. 

Feuers are in efteQt Colors and perpetual Tackſmen ; And they 

ought not to bein better caſe than Tennants, whoſe Grans creſcent;a were 
upon the matrer thicled, the Food and Expences of Labouring being 
C- 
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deduced, it is thought the Tennent will have no more than will enters 
Great Seal. 


Gift of the Eſtate belonging to Baſtards or Forefaulted perſons where- 
upon there was no Infeftment, _ —_ under the Grear Seal 

Quzritur, will it be valid? Ratio Dabitanaz, The ordinary, way of pal: 
ſing ſuch Gifts is under the Privy Seal. 


H. 
Heirs. © 


A Child being ſerved Heir to his Mother, and thereafter the Childs 


Father being ſerved Heir to the Child ; Quzritur, if he can 
be {aid to be Heir of Line to his own Wife, and ought to be dif 
cuſt before other Heirs ? | 
A Woman being Married toa Baſtard, and having a Child, Qaz#itar, 
as the Child will ſucceed tothe Mother, whether the Child having no 0 
ther Heirs, his Father being a Baſtard ; (fo that he cannot have any 
Cognati upon the Fathers fide) will his Mother be Heir to him? Ratio 
Duabitands, That by the Common Law the Mother does ſucceed ; and as 
the Child does ſucceed Ratione Copnationis and Relation to his Mother, it 
ſeems that for the ſame reaſon ſhe ſhould {ſucceed to him, the Relation 
being mutual. 
 Queritur, TfaSonof a former Marriage having Right to ſucceed by 
Subſtitution, 1n the caſe where the Father provided Lands to the Son of 
a ſecond Marriage, and the Heirs of his Body : Whilks Failzieing to the | 
Fathers other Heirs and Aſſigneys, for implement of his ContraCt of Mar- 
'Ciage: There being no other Children of the ſecond Marriage, muſt he 
be Heir to his Father ; the ſubſtitution being (as ſaid is) 1n favours of 
the Fathers Heirs? Ratio Dabitandi, That in many caſes the word Heir 
to another perſon than the perſon De cajus ſucceſſione agitur, is to be under- 
ſtood heres habitu vel potentii, & non uf, : As if upon conſiderations a Bro- 
ther ſhould paſs by his Brother of purpoſe, and Failzixing his own Heirs 
ſhould ſubſtitute the Heirs of his Brothers Body : But in thiscaſe it would 
ſeem by the Obligement of the ſaid Contratt of Marriage and the faid 
right, he has intended that he ſhould be repreſented himſelt, Failzicing the 
Heirs of his Marriage. Vide the tenth and eleventh Queſtions in the Title, 
Succeſſor titulo Lucrativo, TiteraS, 
If that ſhould be the Corfftrution ; Quzritur, Quid Juris, Ifthe Son 
of the ſecond Marriage ſhould deceaſe, the Father living: Seing the 


Son of a former Marriage cannot be ſerved Heir to his Father? Cogi- 
$anaum, 
d.4 
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Lands being entailed to diverſe perſons ſubſtiruteand the Heirs of their * 
Bodies, whilk Failzieing to the Heirs of Tailzie ſucceſiv#, Queri- © 
tur, Tf one of the ſaid Heirs of Tailzie be Forefaulted before the Death of © 
the perſon in Fee leaving deſcendents of his own Body, whether wilt the 
next Heir of Tailzie ſucceed? Ratio Dubitandi; Becauſe the next Heir © 
who would ſucceed, Failzieing the Forefaulted perſon and the Heirs of 

his Body, cannot be ſaid to be proximus; ſeing the Children of the 
"Traitor are nearer: And though they be »«/li and mortui civiliter they are 

not xaturaliter nulli: So that they being incapable ; and the others not 
having jus ſanguinis; 1t may appear quod nullius eft pertinet ad Regem. It 

is thought, thatthe neareſt of Kin ſhould exclude the Fisk; Scing qas 
ſunt nulli, they are not to be conſidered as toany effe&t ; and eſpeciallyin 

that whichis odious and excluſive: And it is hard, that the Eſtate ſhould 

be Forefaulted by the Crime of a perſon who had never Right to it. 


Behaving as Fleirs 


Ve Ratio, That the owning a Title of Honour, and ſitting in Parlia- 
ment doth not import B-having as Heir, and yet the owning and ins 
rromerting with a Sword, or Armour, or any thing elſe will import 
Geſtionem ? Anſwer. That Creditors being to be ſatisfied out of the Goods 
and Eſtate belonging to a DefunCt Debitor ; If the Appearand Heir doth 
meddle with any part ofthe ſamen, Eo ipſo adit paſſive, quia miſcet ſe ret, 
which ſhould be Lyable to the Executors Execution : But a Title of Ho- 
nour is not ſuch an Intereſt, as could be any way Lyable to the Creditor, 
and the Appearand Heir in owning the ſame on {ibat hereditatem. 
Queritur, If a Ratification by any Appearand Heir of a Right grant- 
ed by the perſon he was to ſucceed to, being yet on Life ; will import 
Geſtionem! Ratio Daubitandi; That he could not be Heir nor Gerere dur- 
ing the DefunAs Lifetime: And on the other part, the ratification is 
granted becauſe he is Appearand Heir, and might queſtion the Right: 
And as one may be Lyable peſive by accepting a Right in the Defuns 
time, whereby he is Succeſlor titulo lucrativo ; fo he may Behave by a 
Deed inthe DefunGts time. 


Heir of Conqueit. 


fie being three Brothers,and the middle Brother having an Eſtate 

and deceaſing after the deceaſe of his Elder Brother, who had di- 

verſe Sons; and the Younger Brother being on Life, Queritur, Who will 
ſucceed to the middle Brother as Heir of Conqueſt? Ratio Dabitandi, 
1190, The Younger Brother being Heir of Line; and who would be Tu- 
tor to the Children of the middle Brother,if he had any ; it may bedoubted 
if there ſhould be a repreſentation in conquett ; the Heir of Conqueſt not 
being properly Heir ? 2do. Conqueſt aſcending gradatim, whether would 
the Youngeſt or Eldcft Son of the Elder Brother ſucceed as Heir of Con- 
queſt, being both collateral tothe Detunt? , 
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Diſcuſion of Heirs. 
Perſon, having provided his Eftate to his Daughter, with power +: 
A Diſpone and | Aarioown is obliged that if he ſhould make ule of _ 
in prejudice of his Daughter, he and his Heirs Male and Suc. 
ceſſors, in that Eſtate and Dignity, ſhould be obliged to pay a certain 
grearSum of Money at the firſt term after his Decals : Queritur, whes 
ther his other Heirs or Executors, and not only the Heir Male, will be 
Lyable topay the ſaid Sum, at the leaſt i» ſabſidsum, The Heir Male being 
firſt diſcuſt? Lauderdale and Lady Teſter. 

Cueritur, Quoordine, A Succeſſor Titulo Lutrativo ſhould be Diſcuſt ? 
Anſwer. It is thought,that he ſhould be diſcuſt before the Heir of Tailzie, 
being in effect a general Heir: Unleſs Lands be Diſponed to an Appear- 
-=_ eir of Tailzie, in which caſe he ſhould be conſidered as an Heir of 

ailzie. 

When theorder of Diſcuſſion is Renounced ; If the Heirs of Tailzie or 


Proviſion may have recourſe tor their relief againſt the Heir general ; 
who by Law is firlt Lyable tothe Debts; Albeit as to Creditors that order 


be Renounced? 


Heir and Executor, 


(; Ifts of Ward, Marriage, Non-entry, Do theſe belong to the Heir or 
F Executor? Anſwer. They are i» rem, and ſome has tractum, and 
therefore be'ong to the Heir, 

A Perſon being obliged by a Bond ro Diſpone Landsfor a certain price, 
and the Creditor having charged uponthe ſaid Bond, and being content 
to pay the price, and 1n the term the Debitor deceaſing ; Gumritur, 
If the Creditor obtain a Decreect for implement againſt the Heir, whether 
the party bound to Diſpone, his Heirs or Executors will have Right tothe 
Price? Anſwer. Itis thought,that the Heir will have Right; ſeing there 
is no Sum dueto the party bound ; but it he Diſpone, which is only x obli- 
gatioxe, the ſaid Sum becometh due upon his Diſpoſition ; and is not due 
toany but roa Perſon who is to Diſpone; and the Heir only can Diſpone. 

If by Contra& one of the Parties has Diſponed and is obliged to In- 
feft in Lands; and the other is obliged to pay a Sum of Money as the 
Price. Quzritur, If the Seller deceale before the Diſpoſition be fulfilled, 
whether the Sellers Heirs or Executors will have right to the Price? Ratio 
Dubitandi, 'The Heir only can fulfil, and therefore ought to have the 
Price; andon the other part, the Heir is Lyable tofulfil by the Diſponers 
Obligement : But the Diſponer having taken the OQbligement to pay the 
Price in favours of himſelf his Heirs and Executors, the Sum by the 
AR of Parliament ſhould pertain tothe Executors ; And it appears that 
the Diſponer, in placeof his Lands, intended to have a perſonal and 
Moveable Eſtate. 

What is the Reaſon of Difference betwixtthe laſt and former caſe ? 4x» 
Jwer!- Tn the laſt, thereis a Moveable Obligement for payment of Mo- 
ney: And in the other there 1s no Obligement upon the Creditor, but 
upofi the Debitor to Diſpone ; But ſo that if the Diſpoſition be made, a 


Sum isto be payed, which cannot be payed bur to the Diſponer's _ 
after 
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after hisdeceaſe, who ps can Diſpone, the Debitors Executors can have 

no right to the ſame ; and it was inthe Creditors optien either to chargs 

' fer implement or not, fo that the Money was not i» Obligatione but i 
Conditione or modo, If implement ſhould be craved. 

'When an Order of Redemption is uſed, and the Money conſigned, and 
thereafter the perſon againſt whom the order is uſed deceaſes; Queritar, 
Whether the Cone will belong to his Heirs or Executors? Anſwer. It is 
thought, it ſhould belong to the Heir, for the reaſon foreſaid in the laſt 
Querie ; Specially ſeing an order of Redemption may he uſed againſt an 
Appearand Heir: And if that Appearand Heir ſhould after Conſignation 
deceaſe, the Money could not belong to any repreſenting him, who ha4 
no Right; and therefore it can belong to no other, but to the Heir, who 
ſhould be thereafter Heir, and Infeft and ſhould Renounce : And there- 
fore it is thought, that the Money being the Redeemers Money, and 
upon his hazard untill Declarator, it is never Money of the perſon againſt 
whom the order is uſed until Declarator ; and then being his 7» ſpecie is 
moveable, and belongs to his Executors. 

If a Wadfſet be granted toa Man, and his Wife, and the longeſt liver 
of them two, and the Heirs of the Marriage &c. And an order of Re- 
demption be uſed and declared againſt the Husband ; and thereafter he 
deceaſe: Whether in that caſe, the Money conſigned will be heretable, 
and oughtto be givenup to be employed for the Wite in Liferent, andthe 
Heirs in Fee? Anſwer Affirmative. | 

A Bond being ab initio heretable by Obligement to Infeft, and Infefts 
ment —_— And thereafter there being a Bond of Corroboration 

ranted for the ſame Sum,but not heretable ; bearing to the Creditor only 

is Heirs and Executors: Q#eritur, Whether the Sum be Heretable or 
Moveable? Ratio Dubitandi, The ſame is due, both by an Heretable 
and Moveable Bond ; and the Moveable Bond being Poſterior ſeems to 
bea Novation of the former, & poſteriora derogant prioribus. Et contre, 
the ſaid Sum is due ſtill upon Infeftment, and the ſubſequent Bond is onl 
3x acceſſorio ; So that jus principale & primordiale is more to be conſidered, 
as tO the queſtion concerning the nature and quality af the Right. 


Heirs Male. 


A Father, his Eldeſt Son being Dutnb, of purpoſe to exclude him, as 
being-unable to manage, Doth by a Bond of Tailzie ſettle his 
Eſtate upon another Son, and the Heirs Male of his Body ; Whilk Fail- 
zieing to his othet Heirs Male ; with a Proviſion, That his ſaid other Son 
and/his foreſaids ſhould be obliged to entertain the Elder Brother : And 
it the {azd dumb perſon ſhould at any time have the Faculty of his ſpeaking, 
he {ſhould ſucceed, and the ſaid Bond ſhould be void: Qzzritar, If the 
Brother who has got the Eſtate deceaſe before the Elder, without Heirs of 
his Body ; If the Elder Brother would ſuccced to him, as Heir Male ? 
Anſwer. \r is {0 evident, that it was intended, that the Elder Brother 
ſhould norfucceed, except in thecaſe foreſaid, if he ſhould have the faid 
Faculty of his ſpeaking , And the faid Tailzie being made of purpoſe ts 
ſeclude him: It is thought, that he cannot ſucceed by vertue thereof ; 


And his Heirs Males is to be underſtood his other Eeirs by the Dumb 
P crion, who is excluded, 
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Obligements, in Contrats, in favonrs of the Heirs 
of the Marriage. 


Perſon being obliged by his Contra of Marriage, with a ſecond 
F\ Wife to reſign certain Lands, for an Infeftment to himſelf, and the 
Heirs. Male of the Marriage ; and to employ alſo 60000 +6. for the 
Heirs of the Marriage ; And his Eldeſt and only Son of the firſt Mar- 
riage being bound by a Bond granted thereafter, for implement of the 

id Contra& of Marriage, in the ſame manner, as if he had been obliged 
by the Contra; And the Father having accordingly reſigned,and taken 
Infeftment ; 2nd the Son of the ſecond Marriage being Inteft as Heir of 
Proviſion, 1n the Lands provided as faid is in favours of the Heirs of the 
ſaid Marriage: Quzritzr, If the Son of the firſt Marriage, being after 
the ſaid ContraCt Infeft in the Fee of the Fathers other Eſtate, will be Ly- 
able to relieve the Heir of the tecond Marriage, of the Debts contracted 
after the ſaid Fee, as Succeſſor Titalo Lacrativo; or beipg bound for his 
Father as ſaid is: Upon that pretence, that his Father ought to perform 
the Obligements of the ſaid ContraCt cum effettu ; and to free the Heir of 
the ſecond Marriage of his Debts ? 1: i» thought, that the Contradt being 
once fulfilled b _ the Infeftment foreſaid, and by employing of the 
{aid Sum ; botk, the Father and his Cautioner, the Eldeſt Son, were im- 
mediatly. Liberate, the ſaid Obligement being ſatisfied ; The import of 
the ſame being, that the Son of the ſecond Marriage ſhould ſucceed ag 
Heir in the ſaids Lapds, but not that he ſhould be free of his Debt : Or 
that being free, the Father could not Difpone the Lands for an Onerous 
Canſe. Butif the Father had Diſponed the Lands, provided by the Con- 
traft, without an Onerous Cauſe, after che Elder Son his Fee ; or had 
reſigned of purpoſe, 'to defraud the Heir of the ſecond Marriage; the 
Father would be Lyable de Dolo, and the 1faid Deeds reduceible : But 
the Eldeft Son, being once Liberate, by unplement, would not be Lyable. 
T weeddale contra Drumelzior. 

There being Heirs General, and Heirs Male, and of Proviſion ; and 
Heirs of a ſecond Marriage, being provided by their Mothers Contra of 
Marriage to certain Proviſions, whereunto they have Right as Heirs of 
Proviſion : Qearitur, quo ordine will the Heirs of the ſecond Marriage 
' be lyable to Debts and Diſcuſſion? Anſwer. It is thought;that they being 
Heirs upon an Obligement & quaſi creaitores, it would appear that rhey 
ſhould be Lyable in the laſt place i» /abſidium, all others being diſcult. 

In ContracQts of Marriage, The nd being for the molt part oblig- 
ed to provide and refign his Eſtate, for Infefrment to himſelt and the 
Heirs Male of the Marriage ; which Failzieing to his Heirs Male of any 
other Marriage ; which Failzicing, the Heirs Female of his own Body, 
the Eldeſt ſucceeding without Diviſion: Qz#zriter, If the Husband 
ſhould reſign and take fuch a Right upon Reſignation; but thereafter 
Jhould reſign in favours of other Heirs : Whether the Heirs of the: Mar- 
Tiage may queſtion the ſaid alteration, and what way? Ratio Dabitandi, 
"That an Eeir is eadems perſons, and cannot queſtion the Deed of the Perſon 
whom he repreſents. Anſwer, He is not ſimply Heir, but Heir oo 

Y are 


I Donbts and Queſtions 


Marriage: Andas to Obligements in his favours he is Creditor, 246. 
It is thought, he may purſue aReduQtion ofthe foreſaid Deed, as being 
in prejudice of him as Creditor : or he may purfue the Heir of Proviſion 
by the poſterior Right, for implement of the {aid Obligement. | 

£ueritur, When by ſuch Proviſions, there are other Heirs ſubſtitute ta 
the Heirs of the Marriage : "Whether-the Husband may alter the Deſti- 
nations as to the ſaid other Heirs ? And'ifhe do, if they may queſtion the 
Deed? Anſwer. Tt is thought, that the Heirs of the rs are only 
in Obligatione: And the other Heirs in deftinatione mariti, which he may 
alter. FP a. 

A'Perſon being obliged w Contraft of Marriage to _ certain 
Lands in favours of bimfelf and his Wife in Liferens; and the Heirs Male 
of the Marriage'; whilk Failzieing, his Heirs whatſomever : ' /And like- 
wayes being obliged, that what he ſhould get by his Wife, by any Le- 
pacy, or Right. or Aſhignation in her favours, to ſecure and employ the 
ame to himfelf,and her in Liferent,and to theF#&irs of the Marriage; which 
Failzieing to is Heirs whatſomever : And he having accordingly reſipn- 
ed, and taken Infeftmentr, to him and her, and the Heirs foreſaid : And 
a Sum of Money having fallen to her, and being uplifred and Diſcharged, 
both by him and his Wife, before Inhibition ; ' and thereafter there be- 
ing Inhibition upon the ſaid ContraCt at the inſtance of certain Friends;at 
whoſe inſtance Execution is appointed to follow: Theſe Queftionrdoariſe. 
10. If notwithſtanding the faid Inhibition, he may Diſpone the Lands ? 
Anſiver, He may Diſpone the {ame, being Fiar : And the import of the 
faid Obligement is, that the Right of Succeſſion, as to the faid Lands, 
ſhould be ſecured ro the Heirs of the Marriage, in cafe rhe Father ſhould 
deceaſe inthe Fee ofthe fame; ſothat he cannot provide them ro other 
Heirs : But it-is not intended thereby, that the Father ſhould ' nor have 
the _— competent to all Fiars: Viz. That they may difpoſe of rhe 
ſame, it their a =e Diſpon PR "9X | 

QOnxritur, Tt he at leaft Drfpone ame wit an' Oner 
Cauſe? - Anſwer. Fr is hong not, ſeing all Obligements ſhould be in: 
derſtood, wut a&tus valeant & operentur: And though the Father he Fiar, 
his Fee is by the ſaid Obligement fo reftrited in favours of the Heirs of 
the Marriage, that he cannot, fraudulently, and to evacuate the ſaid 
Obkpernent, Difpone without an Onerous Cauſe.” ' | ' © i 

If the Inhibirion wilt be effeQual as to the Sum e. g. of 10000 /ib. 
_ ed? Anſwer. po amr nn n -hrg 8 hd — 
. the Heirs of the Marriage, there may be queſtion. Ratio Dubitand;, 

| Thatthere being an Obly ment, it ought ro be once fulfilled by rr 
ment to hun and his Wik, and to the Hetrs of the Marriage: And on 
the other parr, feing notwithſtanding the Inhibition he might have dif- 
poſed of the ſaid Sum, ifit had been employed ; there is eadem Ratio, if 
wort - = "gem ; Seing his Condition may be ſuch, that he cannot em- 
Pp Ame. | 
If it be not to be conſidered, what truely his Condition is? Andif it 
be ſuch thathe cannot, employ the ſaid Sum ' without Ruine; That he 
{ſhould not be obligedto employ it Dicis Caſs to be thereafter uplifted ? 
And ifa Proceſs may be intented againſt his Children, to hear and fee it 
Found and Declared, that he ſhould have: power to Diſpone prving 
| | 5 


— 
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ſtanding of the ſaid Inhibition and Obligement foreſaid, both as to Lands 
and Money ? Seing if the Money were employed, he could, and might 
diſpoſe of the ſame being Fiar: And he's notin that Condition to raiſe 
the aid Sum, and employ it. Watſon of Damhead. 


Heirs Portioners. 


\ A 7 Hen Women ſucceed as Heirs whatſomever (v. g. Three Daugh- 
ters) they ſucceed as Heirs Portioners, without y priviledge of 
Primogeniture, Queritar, if the Three Daughters ſucc ing be decea(- 
ed, leaving each of rhem Sons and Daughters: Will the Eldeſt Son of 
any of them exclude the reſt of the Children, and be Sole Heir Portioner 
to the Grandfather ? Ratio Dubitandi, As Primogeniture is introduced for 
the preſervation of Families, which does not militate i» ſucceſſione Femines, 
Women being fnis & caput Familie; There ought to be no reſpe&t to the 
fame in the ſecond Degree, & nepottbus, as there is not ix primo grads in 
filiabas: There _ utrinque eadem Ratio. 
Where there is a pluraliry of Heirs Porttoners, and ſome of them be- 
come Lo: may the Debt be recovered i» /olidum, from theſe whoare 


Reſ ponſal Cop itandum, "—_ 
- Tta Barony deſcend, to Heirs Portioners, will all have Right of a 
Barony ? | 


If any Superiorities belong ro the Barony, will the Eldeſt only be Su- 


perior ? | 
* | Heirs: of Proviſion and ſubſtitute. 


WW Hatever.belongeth to a DefunCt in Fee and Property ' (whether 
'T-arid or any other Intereſt) the time of, his oats, cannot be 
tranſmitted burto Repreſentatives ;. ortheſs who are inter haredurs, and 
bonorums poſſeſſores, as inthe caſe of Lands provided to Bairns of the Mar» 
rage, the Bairns are ini effec Heirs of Proviſiog :» [And if Sumes be pro» 
vided by way of Subfigion to another perſon, . after the deceaſe of the 
Credivgr; the SubRirits will be Lyable to. the Creditors Dabe, ccher 
Heirs beitg diſcuſſed. . 4 «290 

- Heirs of Proviſion being oftimes Strangers, and in re certa: Qutritar, 
will they only be Lyable ſecundum wires ? 

If a Right of Langdsbe given'toz perſon without mentionof his Heirs ; 
And ——__—— him'by decedſe; to another and the Heirs of his Body: 
Quezritar, Will not the ſaidperfon whois ſoſubſtitute be Heir of Tailzic? 
And ifit beſoin Lands, why not ſoin Bonds granted to perſons and Fail- 
zicing df them by'deccaſe to-other Subftirutes * | 


E TY { 
Heirs of T ailxie, 

al at eirs of T ail 
Vanitar; Tithere be nd Heretable Eſtate belonging wan Heir of Line, 
| out ot which the Exceutor may be relieved of hererable Debts: Will 
the Heir of Tailzie be obliged tarcheve the Execuror of fuch Dehts? Ra- 
tio Dubitandi; Heirs of Tailzie are not _ Heirs, but Bonoruw poſe 
feſſores;, and Lyable to Debts only in ſubſiaium ; whereas the —_— 


of Doubts and Queſtions. 


Line and Executors ate properly Heirs: and the Heir of Line, if the Exe- 
- cutry begreat and moreconſiderable than the Heretable Eſtare, may Con- 
fer : which is not competent tothe Heir of Tailzie or Proviſion. | 
Theſame Queſtion may be betwixt an «{timas heres and the Executor 
nominate of a Baſtard Legitimate. - | 
Hereditas being ſucceſſio in univerſum Jus, Quzritur, Why is an Heir 
of Tailzie called Heres, who ſucceedsonly in rem particularem, as Fundas? 
Anſwer. He ſucceeds in omne Jus talliatum, & non ſingulari Titalo; But 
as repreſenting the DefunE #n ea re: et nor intereſt Whether there be any 
thing in hereditate quando heres ſuccedit eo jure; et majus et mings non Variant 
c1iem, 
Hres after a perſon has ſucceeded as Heir of Tailzie to a certain Barony, 
the ſame be evicted ; whether will he be Lyable to the DefunAs Debts ? 
Ratio Dubitandi, ſemel heres ſemper hzres, & ſibi imputet that adit damnoſe. 
am hzreditatem: On the other part the Heir having ſucceeded, and hav- 
ing contraſted qaaſi aditione with Creditors;;ntuits,that the faid Land was 
whe his ; the ſaid qzaſ# ContraFus ſhould be conſidered as ob cauſam da- 
tam & non ſecutan. | 
Heirs of Proviſion and Tailzie, who are to ſucceed only i» rem ſinguls; 
rew, albeit Titulo univerſali: | Gueritar, Ifthey will be Lyable to the De- 
funts whole Debt, Soup far. exceeding the yaluc of the Succeſſion : 
Or if they ſhould be conſidered as hzredes cum beneficio Inventarii ; and 


ſhould be Lyable only ſccandam: wires: There being no neceſſity. of an In- 
ventar, the ſubje& of their Succeſſion being only as ſaid is res [inpulares ? 
Anſwer. It is thought, that if one be ſerved general Heir Male, without 
Relation toa ſingular SubjeQt (as tocertain Ws). he would be Lyable 


ex ſalidum: But if he be ſerved only ſpecial 
ſhould be Lyable only ſecundem wires. 
'* 'There being a Right made in favours of a Perſon as Heir cf Proviſion of 
a great Eſtate; and in favours of another as ub)” wy Heir of Proviſion 

an inconſiderable parce}; Quarter, If the perſon ſucceeding almoſt 
eo all the Eftate will be conſidered as Heir of Tailzie, and will be Lyable 
to relieve the other as Heir of Proviſion ? 

When there-are two Heirs of Tailzie in diverſe Lands, of which the 
Rent is not equal, but the one much rms m1 and leſs than the 
was] Qeariver, If they will be Lyable to the Debis equally, or propor- 
tionally 7 * © | « 


Ir 11 Certain: Lands, he 


' Quo caſu, Heirs of T ailxie may be conſidered, 
: Bo * as Creditors. 


"N Ne having Tailzied his Eſtate by a Diſpoſition to One and the Heirs 

\_# of his Body,whilk Failzicing to other Subſtitutes; and by a Contra&t 
berwixt himand the Perfon to whom he Niſponed his Eſtate, he having 
takenrhe aid perſon obliged todo noDeed in po_—_ of the Tailzie, but 
to proj it1nviolable: Queritzr, If hethe Dif ſhould make a Dif- 
poſition notwithſtanding ; may the Heirs of Tailzie purſue ReduRtion of 
_ iaong, being made ja Defraud of them, being Creditors by the ſaid 


If 


: . =7 
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: If oe che aid ContraCt is Regiſtrate, the Heirs f Tailzi a, 
queſitum :; So that the Contraters. cannot Mg cr Ho 
ſame? TE $53. tea Gs, 


Oni hereditas quandocunque editar, cum tewpore mortls defuntti conting 
Far, Perez. Lib,.2.4nſt. tit: 246 Y =— ( v1 "1041 | * 
Hereditas jacens ſuſtinet Perſonam Defuniti. Thidem. Y 
Si Heres inſtitwatur ſul impdſſibils conditione ; inſtifuitur pure; -& conditio 
habetur pro now adjetta. Perez. ibidem.- o on 2's 
Idem, Si inftizutio five ad rempus: habetur enim tempus pro now ajetto, & 
wtile per inutjle non vitiatur, Tbidem. $214 


:  Aditio: bereditatis. Ms 


V's 0 

Ditar hereditas, wel verbo, wel facto; werbo declarat (ſcilictt voluntite J, 

ſe welle beredem eſſe: Faito vero Gerendo pro herede, &  inmiſcendo, 

Dummode ſciat delatam ad ſe bareditatem: Regula enimeſt, Omnia que animi 

deſtinatione agenda ſunt, non niſi vers & certs ſcientia perfici poſſunt, Perez, 

Lib. 2. tit. 19. | | | 

Aditio bereditatis non requirit hodie ſolennia werba, - ut | olims Cretio, 

Ibidem.- | 


| Heres Gontrabens, 
HE videtuy contrahere cum Creditoribus & iis ſatisfatere debet. | 


 Repudiatio Hereditatis. 


Vi —_ hereditatem, non amplias ad eam admittitur : qui tam 
O®: reditore rite interpellatus eſt ut hereditatem adeat, & repudiat ; now 
prohibetur eam adire quoad alios Credjtores, | | \ 

Qui heres inſtitutus eſt ſub conditione, ut non adire, ita non poteſt repudiare 
ente eventum conditionis : Regala enim eſt, Quod quis i habere velit habere non 
poteſt, repudiare nequit. | Sr 

Seruus Heres. 
Nftitato ſervo herede ; eo igſo datur libertas fins qua heres tfſe non poteft, 
Perez. lib. 2. inſt; tit; 14. -/. | Bag 


| Ultimus Heres. 


F a Donator by a Gift of Ultimus Heres will nth to the DefunAs 
Debt perſonally Effeirand to the Eſtate? And ifhe be not, what courſe 
ſhall betaken to affe& it ? of ROY 
If ſuch Univerſal Succeſſors be Lyable in ſolidum, (If they be ane ue 
be Lyable Perſonally) unleſs they give upan Inventar?. And what ihall 
be the method of giving NG agg WO ng Ic 


_— "Pane "and O— PEEL: 


OT 211 19) 
thong 1 | Heapip. Moveable = *= 
'F da REY and has a Family, will get a Moveable 
Heirſhip by his Father ? Ratio Dubitand;, He is gy =p A inſtruQ- 
ed, and aocomodated as Pater, Familzes : Ande Contre, the other Chil 


ren,. ll be Excainors, nd ExcliJe | andif 
Eraſe ere po Re: ſon, that all ſkpuld be Btecutry, an and he He 


\.. Whether. Couch and. Cart will fall under Heirſhip with the Horſes 
ing thereto OR time of the Defunts Deceale? © 'And whether not 
og Floug 
7 


h, but Oxen or Horles that goes in the fame, will beloog 


An - AY being Marri Queritar, If ſhe may have a Moveable 
Heirſhip? Ratio D itands, ''T hai ſhe is'in Familia iti, and has none 
oe Ac fore aay\Gll rakes Hucfthp) ae! 

a may er. Heirſhip ; upon pretence, it is 
hn toabere the: Family? 'Retio Dabitandi, Jewels are only Jocalia; 

_— 3s Prehony Gybpucs funds, or ' Domus: : And in England 
Are 


In Saxonia Fraps finitimis regionibus allares qnales Jpecies fan's is quibus 
OSes. aqn&4 v5 fuccedit.,". quas Heergevvettam, vel res Or ias 
_ wocant. | 

Inter reliquas res, ad eum pertinet equus optimus cum ephippio viri mortui 
gladius, optima armaturd, Beſcld, retur litera H. 33. nyo 
vettam. 


Money con f ned fir Redemption whether 
Herarabl or Moveable ? 


Oney being copier won an order of Redemption, Quzriter, 
M% after Decreer Dickra the ſame be heretable or moveable? 
Ratio Dk That it belongs to the Creditor, and is moveable, and 
us ie wore Caſh, which of its own natureis moveable: And on theother 

s fapit nevarimJurrogati, and as the Relict would have a 


dry ſo the Heir, obs only can Renounce, ought to-have right. 
Sums Heretable-'vr (Moveable. 


Aue a Tngemet ; wherby the Buyer of Lands isob 
Ar ay depree But fo, tha Goin is provided alert it ſhout be —_— 
yment of annualrent, until an infeftment of warrandice upon the 


= ;be purged: Quzritur, whether the faid ſum be Hererable or move- 
a 


"$44.1 ) caRight nad under the grear Sealto 3chicechle 
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&f Commonty : The faid Sir William Ker andC ees did by a minuy 
oblige themielves to' communicat their Rights, ſo that Sir William K; 
ſhould diſpone to Cherryrrees his Right as torhe part ofthe faids Lands 
Cherryerees-was in poſſeſſion of ;' and that Cherrytrees and his Succeſſors 
ſhould be obliged not to queſtion Sir William Kyr his Right : Thereafter 
Cherrytrees offered to afſigne the ſaid 'minut to Grabet : Quearitar, whether 
or not the accepting of the faid afignation would impart an homologatiorn 
of Sir Willrats Kors Right, and a pafhing from Gyabets Right; And if Grabeg 
by the Obligement- forſaid, wotld be obliged rot ro queſfion Sir William 
Ker Right as to Grabers part of the ſaid Commontie ? Anſwer, 'That actus 
agent ium non operantur ultra eorum intentionem ; and Graber did not intend 
to prejudge himſelf, but to better his Right and to be free ofa pl&#; and 
he could not queſtion Sir William Kyrs ight upon that which he was to 
have from Cherryrrees ; But could not be to queſtion the ſame upon 
his oun Right which he had not from Cherrytrees. = | 
A Tailzie bearing a clauſe irritant, That the courfe of Succeſſion ſhould 
not be altered, and thatthe Contraveener ſhould Lofe the Right; And the 
Heir of Tailzie in minority having reſigned in favours of other Heirs that 
were notcontained in the Tailzie, and being infeft upon the ſaid reſigna- 
tion; - Cueritur, if the faid Heir afrer majority conttnues to poſſeſs and 
to adminiſter, and has granted Commiſhon for doing other deeds concern» 
ing the Management of the Eſtate intr« quadrienniun atile,but before inten- 
ting of reduction Ex capite Minoritatis : Will he be thought ſo ro homologat 
the faid #teration, that hecannot jon the fame,and-cannot be reponed 
_ commirting of rhe ſaid clauſe irritant? Anſwer. It is thoughr 
the poſſeffion will-not mmport homologarion, feing it may be afcribed 
ro the former Right which cannot be faid ro be altogether extinct by the 
Aid other Right; the ſame being nulf at Leaſt onmmllandim and reduce- 
ible. Vide Tailzie altered in Liters T. - 


_ Horning 
FF a perſon charged may be Denouneed year and day after the charge 
withouta new  intirnation ? 

-. If a Pupil may be charged and Denounced, and taken with Caption! 
& is not, ſeing he'can neither Yell nor Nole, nor obey nor dilobey; 
- There 8 not Eadems Ratio as to Minors. 

If it may be objected againſt a Judge that he agony, | a> 
may be debarred from pleading as not having Perfonam; And there is 
the fame Reaſon todebar Judges « Fudirando ! 


How far « Husband is lyable for bis Wifes Debt? 


Fing the Husband by his Marriage has Right Jure Maritito all move- 
le Eſtate belon Apts, 5 and acquires the ſame per Uni- 


— 


werſitatem, as if ſhe had made an Aſſignation Right in his Favours. 
Rozritur, Whether he will be lyable to all her Debts, at leaſt Moveable; 
irs ve quo cnmenls pars qunruny fempparees At leaſt if he will be 


e peculio-tenn, in quantum locypletior faitus eft ? 


If 


_— no e— 
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_, If there be any difference betwixt a Husbands getting a Tocher, and 
when there is no Tocher. but Jus Mariti? Seing -1n the firſt caſe, che is 
a Creditor by. Contra ſwpuleri Titulo: And in the. other, he has. right 
Titulo Univerſali omniam bonorum, which are underſtood 'Debiris  de- 


aut is. - | 7 "Moi 

2 + Roche may be lyable for his Wifes Debt, the Marriage being 
olvetl ? i bluy' | | 1 

' Jem, Iſafier the Marriage is diſſolved, any Debt come to his know- 

ledge, that did-belong to, his Wife during the Marriage: Whether he 

might purſue for the ſame ? He} 0 agg! 

F. K far the Husband. will be concerned in his Wifes Debts, A#ive 

or Pave? 4 ; 


De Hypothecis, wuulgo W adlctts. 


* F Icet tam inſtrumento alienationis quam Charta a Domino direto 
"e conceſla terrz __E alienentur, Jus proprietatis nonnunquam haud 
&© tranſit ; ſed inferius, Hypothecs forte ceu impignorationis: Cumenim 
© juxta regulam plus cautionis fit in rt quans perſona, aliquando-predia a de- 
© hjrore altenantur in majorem cautionem & ſecuritatem ut loquimur, Hys 
* potheca autem terrarum alia apud nos umpropria, dicitur, -alia propria, 
© nec minus iſta, hc wagis proprie eſt impignoralis. Pignus ſiquidem & 
« hypotheca proprie datur,ut Creditori-caveatur,non yero ut utatur niſidie 
« ſolutionis adveriente, debitor in mora aut non ſolvendo ſit:, wppropria 
«*'vero Invadiatio ea dicitur, cum Js przdii jys & inveſtitutam nan» 
© ciſcitur ut ſibi tam de forte quam uſuris cautum fit, ſed ea Lege ut przs 
© dii poſſeſſio penes debitorem remaneat, non jure proprietatis-qua-prore 
* ſus exuitur,ſed conduQionis: id fit pafto in Inftrumento alienationis ins 
e- ſerto,quo Creditor qui per alienationem Dominus et vaſallus eft, pradium 
<« ut ſuum relocat debitori, ftipulatus annuam mercedem que ſolennes et 
« licitas pecuniz uſuras haud excedit; additoctiam paQto de reverſione ſeu 
& retra{v, ſeu redimendo, quando aut debitor aut creditor voluerit; aut 
& prout conveait inter contrahentes: Hypotheca quz propria dicitur cacſt, 
& quando /czz. przdium non rantum in Cautionem fed ; 4r:ygev alie- 
< natur;& tam terrz quam pecuniaquaſifuntionem recipiunt; ita ut; Pecu- 
© niz uſusquecungue fit ad Debitorem;  przdii vero uſus & poſſeſſio etiar 
E naturalisad Creditorem pertineat; ſed ſub modo & patto de retroven- 
« dendo: Ex his varia nec levia emergunt Dubia, 
_- © Intercaeſt illud, fi. ex delito [Creditoris qui ex Inveſtitura vaſallus, 
« eſt, feudum ad Dominum Superiorem redierit; terris forte (fi przdwm 
© militare ſit)ultra modum licirum & ſemiſſem alienatis, aut alio delito 
< feudali, yel ex crimine lz{z majeſtatis: An Dominus illud habeat ur opti- 
< mum maximum, & quale ab initio charta originali abeo aut cjus Deceſſo- 
* r1bus aut Authoribus protectum fuerat: vel tantum ut Hypothecatum 
<« aut Impignoratum, & RetraCtui & Juri reluendi obnoxium. 

* Pleri{que -( ut __ videtur ' Creditorem mulftandum jure ſuo 
© tantum,ſalvo debitoriejus culpz haud affini jure ſuo & Retratu, cui Do- 
* minus Superior conſenſerat paQto iſto de redimendoin ipſa charta inſer- 

« to; & pro hac ſententia ſtare videncur trita illa Juris Axigmata; Noxem 


. capns 
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& caput ſequi, Nec ullum fatto ſuo ſive ex fatto ſive ex deliito, plus juris in als 
« 9p transferre poſſe quam ipſe habet. = | 
« Verumtamen acriore & fixo obtuitu penetrantibus & ut par eſt omni= 
& hus rationum momentis ultra citraque {crutinatis, Jurisconſultis adverſa 
& ut opinor placebit ſententia, earum (quz ſequuntur) rationum ſuffra- 
« gio ſubnixa, ſiquidem illud quod agitur mags infpici quam quod con= 
« cipitur , & actus agentium ultra eorum intentionem haud operantur: 
<quicquid autem inter Debitorem & Creditorem agatur, id inter Domi« 
« num & Creditorem vaſallum agitur, ut ex alienatione prioris vaſalli ifti 
&« is ſufficiatur & ei vaſallus fit, eodem nec alio modo aut jure quam pri- 
& or, Dominio directo & ejus fructibus & compendiis ſalvis & llibatis: in- 
© terea haud autem exiguum et, ut, ex Recognitione ob alienationem aut 
«* quovis delicto Feudali, Feudum domino commiſſum, ad Dominum re- 
<« maneat quale ab initio fuerat, aut rediturum fuiſſer, <i prior vaſallus 
« deliquiſſet: Nec przſumendum Dominum,pro laudemio quod in Hypo- 
& thecis fi non minus haud majus eſle ſolet eo, quod pro alienatione fim- 
« plice dependitur, Dominium ſuum ejuſque fruftus velle carpere aut im- 
«& minuere. : | 
« Accedit,quod paQaiſta interDebitorem &Creditorem,quoadDominum 
« ſynt extrinſica; nec ejus jus aut Dominium direftum ſed vaſalli & Domi- 
« njum utile afficiunt: Quamdiu igitur Creditoris Jus & Dominium utite 
& 2dhuc durat, paCtis iſtis ſubjacet; eo autem ſublato & amiſlo, paQta iſta, 
« quz ei inhzrent& acceſloria ſunt, cum principali evaneſcunt. | 
 & Adhac; feudo ex delicto Creditoris qui vaſallus eſt Domino commiſſo 
& aut ob Perduellionem amiſlo; vel przdium ad Dominum pertinebit,quale 
« fyerat ante Hypothecam, aut jus tantum Hypethecz: Dici autem nequit 
&« Hypothecam Domino commitri, ea enim eſt cautio in rem pro pecunia, 
« 8 1nanis & accidens eflet ſine ſubjecto, ſi Domini eſlet ſine pecunia, que, 
* ut nunquam <ejus fuit, ita demum redire nequit. | 
& Nec obſtat illud, Neminem png inalium transferre quam ipſe habet; 
< multis enim caſibus Jus quod vaſalli ftuerat, fed facto fuo imminutum, & 
« yel ſervitutibus, vel Juri Retractus ab eo conceſſo obnoxium, plenius ad 
&« Dominum redeat, teudo ex delictocommiſlo. : 
«Nec magis officit,quod Dominus pactis iſtis'videtur conſenſiſſe;ea enim 
© non inter Dominum & Debitorem & Creditorem 1nita ſunt, ſed a contra- 
« hentibus ipſis appoſita & chartz inſerta ne perſonalia videantur;$& ut affi- 
« cjant vaſalli jus ad quoſcunque ejus ſucceſſores perveniat; non vero ut 
<;mminuant aut lzdant jus Domini directi; id ex ipſo pacto de reverſione 
« ejuſqueverbiseluceſcit ; co enim cavetur przdium per Debitorem ejuf- 
« que hzredes & aſſignatos redimi 8 relui poſle, ſed a Creditore ejuſque 
* hzredibus & afſignatis in jus creditoris ſuccedentibus ; Dominio autem 
« utili ex delicto — & extincto nillum jus ſupereſt creditori, in quod 
« ejus hzredes aut aſhgnati ſuccedant ; quodque ab iis redimi 8& retrahi 
« poſſit; nec Dominus, vaſallo ob delictum dominio urtili privato, in id 
&« creditori ſuccedit: Jus enim ſuum ex delicto amittit quidem, non au- 
« tem tranſmittit nec amiſlum transferre poteſt : utque unaquzque res 
< ad naturam ſuam facile redit; ita plena proprietas, quz ante conceſſio- 
«nem vaſallo aut iis a quibus cauſam haber domini fuerat, eorum jure ex- 
© tincto ad dominum redit & reviviſcit. 


« Porro, ſi ex delicto CE qui ſolus in feudg & vaſallus —_ 
a | . 


Os 
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© commitratur feudum ipſum quale a domino protectum fuerat ; ſequitur 
« ;llud tum incommodum tum abſurdum, Latifundia /ciz. & Baronias quz 
* pro modicis pecuniarum ſummis in cautionem & Hypothecam impro- 
« priam dari folent, ſpreto domino impune alienari poſſe; debitore penes 
< quem elt jus reverſionis ilud cedente ; ex ejus enim facto & alienations 
& nihil domino obvenit aut committitur, in quem nihil commiſit aut de- 
« liquit jure ſuo uſus, cum in feudo & fafina haud fit nec ulla inter eum 
« & dominum neceſlitudo & obligatio interveniat, quzalienationem im- 
« pediat. by | BY 

« Ex ſupra dictis conficitur, in Hypothecis, vaſalli jus quoad Debitorem 
« pactis de retrovendendo & relocando ſubſtrictum & obnoxium eſſe; quo- 
< ad vero ſuperiorem liberum & ſolutum : & creditorem eodem quo alii 
& yaſalli jure cenſeri: nec quer! poteſt debitor, cum creditoris fidem $8 
«* conditionem {uo periculo elegerit ; & {1 locuples fit adverſus euma pro 
&« damno refarciendo agere poſlit. 

« $i hzc ſententia durior videatur, facile eritejus rigorem emollire pacto 
. & de retrahendo, ita ut diſerte caveatur przdium, nedum a creditore e&- 
& juſve ſucceſſoribus, ſed & a Domino f1 ad eumr pervenerit ex delicto 
«© creditoris, retrahendum; pecunia credita ei perſoluta : ſic domino ſci- 
© enti & volenti nec fraus nec injuria fiet. 


T acite Hypotheck, 


Uzritur, Tf a Tacite Hypotheck being not only of Frad?us, but Inſtry- 
menta Fundi, Quid Faris in Grais-Rooms, where there is nothing 
payed but Silver ? - 

What is the effe&t of a Tacite Hyportheck? And if a Tennent ſhonild 
ſell his Corn in a Mercat, may not the Maſter purſue A#ione Hypo- 
thecari4 againſt the Buyers, who ſhould know the condition of theſe with 
whom they Deal ? ; 

The Heretor of Lands or Maſter having a Tacite Hypotheck for a Years 
Duty: Quzritur, If the {aid Hypotheck be alſe well tor the Stocking 
upon the ground, as of the grouth and Enereaſe ? 

Queritur, If the Reſts of diverſe Years amount only to a Years Duty ; 
whether the Maſter will have any Hypotheck as to an Years Duty {© 
made up? Or ifit be underſtood only of the Reſts of the immediatly pre- 
ceeding Year ? | 


” CP TY 


| 


Immobilia. 


UM res inter Immobilia computentur ? The. Bel. litera L. p. 597. 


ad finem. 7 
Pene & mulite non exatte immobilitas accenſentur Tbid, Items 


ſervi aſcniptitii, Tbidem. 
| Mz- 


in L AW. 95 


Munitiones cum caſtro conſiderat# torments & arma bellica, fi teſtator res 
pretioſas in Familia ſervari juſſit. Tbidem p. 597. 


Immobilia per applicationem & aliis modis. 


Mmobilibus accreſcunt & aicedunt mobilia variis modis; quod enim applica- 

tione perpetua corporibus alterius naturs affixum  fofo um aut inzdificatum 

eſt, Immobile fit ; nam mobile Immobili cohzrens Immebile cenſetur, Hering.de 
mol. queſt. 8. N. 18. & 19. 

Per immutationem res mobiles ſortiuntur naturam Immobilium, ex quingue 
eauſis. 1. Fatto hominis, ur Affixione, Infoſſione, Adjettione. 2. Loos 
poteſtate & fittione, ut cum colonas aſcriptitius aut mancipium ruſticum glebe 
fſerviens pro re Immobili cenſetur. 3. Attributione ſeu deſtinatione, ut lig- 
num ad edificinm deſtinatum inter Immobilia computatur, 4, Sabrog atione 
ut, quibuſdam caſibus, pecunis. 5. Subjetto v. g. quando Jura nomina & 
attiones ad Immobilia competentes aut mobilia pro talibus habentar. Hering: de, 
molend. Ibidem. n. 20. & ſequen. 


Impoſztion upon the Pint of Ale 


Veritur, If the Gift of the Town of Edinburgh and other Burghs, of 
Two Pennies upon the Pint of Ale , or Two Merks upon the Boll of 
Malt, may be queſtioned by any concerned, upon that ground, that be- 
ing a burden upon the People it could not be laid uponthem, without con- 
ſent of Parliament? Azſwer. It is thought, it may be queſtioned, x, 
For the reaſon foreſaid,being the fundamental of the Liberty of the People. 
2. The whole Countrey is concerned, and has prejudice thereby, In re- 
ſpe& that they who dwell within the Lothians, will ſuffer as tothe price 
of their Bear ; which will be leſs: in confideration of the ſaid burden of 
Two Merks upon each Boll, and conſequently the whole Countrey will be 
prejudged ; The price of the Bear in Lothian being the ſtandart almoſt of 
the whole Countrey, Edinburgh being Communis Patria; And the Drink 
upon that occaſion being both worſe and dearer: And the Shires of Lo« 
thian having concurred they came, 1n end, to a condeſcendence, that the 
Town ſhould be obliged never to deſire the like: And it is thought, that 
the Gift,both in rain atthe Exchequer, and ratification thereof in Pars 
hament, was ſoqualiftied. 4. , A Bond was given by the Tows to that 
—_— to the Colledge of Juſtice, and allo to the' Shires, and both were 
d to one of the Commiſſioners forthe Shires to be keeped ; and, 
it's informed, was given back by him viis & modis, 5. The pretenceof 
Debts, and alteration of the way of living of the Magiltrates is frivolous, 
Seing the Town ought not to Contract Debts, the Magiſtrates being only 
in feet Curatores ; And the King could not lay a Burden upon the Coun- 
trey for payment of his own Debts; and the Debt of the Tow is no leſs 
than it was formerly before the firit Gift : and the Magiſtrates ſhould not 
live upon what is given to the Town. 6. As to the pretence of his Maje- 
ſties Prerogative; it is againſt Law, and the common ſtile of rhe Chances 
ry, which ſhould not be altered ; and His Majeſty dota make uſe of his 
Prerogative to remittthe rigour of Law, but not to give legal Grants, 
rei altenz, to prejudge and Burden others: And therefore ſuch Grants are 
ever underſtood Sa/vo Fure, and to be periculo petemtis, 7. The dif 
penſing 
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penſing with the former Bond is of dangerous conſequence; His Majeſties 
Prerogative being never againſt Juſtice ; and for taking away the Bonds 
and Rights granted to the People, without their own conſent : otherways 
there ſhould be no ſecurity for L iberty and Property. 


Impoſetions of Burdens upon Shires. 


Eing Shires are not Incorporations, Quzritur, If upon any Pretext 
whatſomever, The Major part may lay any Burden upon the Shire, 
or any part of it without their Conſent? 


Impoſutions voluntary upon Shires, 


WAY En any Charges for Banner, Trumpet, or Coat &«. for the He 

retors,are to be payed,Q#zritur, Whether the ſame are to be pay- 
ed viritim C per capita; or proportionally according to the Valuation ? 
_— They are Perſonaland not Patrimonial: and are to be payed with 
reſpeCt tothe perſons, and not their Eſtates. 


Improbations, 
F Purſuers of Improbations ſhould conſign ? Of late ſome are of Opini- 
on, That Conſignation 1s to be made only when Improbation is pro- 
poned by way of Exception-: But the ACt of Parliament anent Cautionin 

Improbarions, in place of which Conſignation is come, is clear as to all 
Improbations by way of Attion or Exception. 

- Ixappears, there ſhould be a difference berwixt penn Improbation, 
at the inſtance of Heretors and Buyers, which 1s a Tentative uſed to try 
the condition of the Lands if they be affected with any latent pretences : 
And the caſe of ſpecial Improbations, and Improbations of certain Writes; 
and that inthis caſe there ſhould be Confignation ; but not in the other : 
unleſs upon Produttion, a particular Right be taken to be Improven, 

When in Improbation Writes are produced, and certification craved 
contra non produtts, and it is alledged that the Defender has produced 
ſufficiently to exclude the Purſuer: Quzritur, If notwithſtanding certi- 
fication ſhould begranted? An/wer, By the late PraQtique the Loras are in 
uſe to hear the parties debate upon the Right: which is thought hard, 
ſeing if the Defender be: confident of the Right he has no prejudice by 
granting the. Certification, and having gotten long termes he ought 
to produce all Writes called for : Seing Im 'robation eſt proceſſus tentats- 
w«s, and in order to try the Defenders pretence, and not to debate a 
Right. 


Impugning the Authority of Parliament. 


R* an expreſs Act of Parliament, The Impugning the Authority of 
» the Parliament conſiſting of three Eſtates, is Treaſon. Guzritar, 
If the miſconſtrueing, or Impugning the proceedings of the Parliament, 
if they amount to Treaſon? _— There is a difterence betwixt Im- 
ugpning Authority, and Proceedings of Judicatories; ſeing Judges may 
vean unqueſtionable Authority, and yettheir proceeding may be que: 

| ' I1ONCEA +» 
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ſtioned : And Papiſts, and Hereticks cannot controvert the Authority of 
Parliament, and yet may be diſſatisfied with and miſconſtrue the proceed- 
ings ofthe ſame: Which practice, though Criminal, doth not amount to 
Treaſon. Traquair. Item, The Earl of Argyle, 


Incendiarium. 


JNeenduarii, vide in Theſ. Bel. Lit. M. 72. p. 647. 


Incorporations. 


F a Colledge or Corporation, being in Law a Body, may Forefault the 
Rights of the Corporation, and in what caſe? Ratio Dubitandi, Ma- 
giſtrates are only Curators, /oco Curatorum; and the Univerſity never 
Dierh ; and Biſhops, and ſuch other ſole Corporations, though they com« 
mit Barratry, do not Foretault in prejudice of their Succeſlors. 

When a Town or Incorporation, that has Power to Contract Debts, 
do grant Bond obliging the Magiſtrates and their Succefſors, and bearing 
Horning and other Executorials , Quzritur, It ſucceeding Magiſtrates 
may be charged with Horning? And if they be denounced, will the - 
Eſcheat of their own Moveables tall, or only of Moveables belonging to 
the Town? Ratio Dubitanay, Officium null aebet eſſe damnoſum; and t ey 
are not bound themſelves perfonally, but only they and their Succeſſors 
in officio in behalf of the Corporation : And on the other part, if they 
ſhould not be Lyable,the Execution would be elufory : and though it is 
not juſt that they ſhould pay ſuch Debts out of theirown Eſtate, yer they 
are lyable to pay the ſame out of the Eſtate of the Corporation : and 
if they cannot raiſeſo much tor the time, our of that Eſtate; they ſhould 
Suſpend, and make it appear, that they are neither i» mora nor in culpa. 

Quid Juris, As to Compryling or Adjudication as to ſuch Bonds? 
Whether it ſhould be only of the Publick Eftate, or of the preſent Magi- 
ſtrates likewiſe ? Specially after the Letters are found orderly proceeded, 
upon a Suſpenſion difcult againſt them. 

After the Magiſtrates are denounced and Year and Day at the Horn, 
Quid Faris, as to the Literent Eſcheat, whether will that of the Town fall? 
and how long their Liferent ſhall be thought to endure? Or if the Life. 
rent of the Magiſtrates, and each of them will fall ? | 

If the —_—— Magittrates may be charged ſummarly, and if they 
be Denounced will their own Eſcheat fall ? 


I nfeftment of Annualrent, : 


Ands being affected with two annualrents to diverſe perſons, and being 
L compriſed tor the bygones of the firlt ; Queritur, If after the expire- 
ing of the Compryſing, the Compryſer (the Lands being ſufficient to pay 
both annualrents) will beLyable to the ſecond Annualrenter? Seing the 
Lands wereaffected therewith the —_ of the Compryſiog : And _ 
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the firſt annualrent was prior, the Debitor did no prejudice to give the 
ſecond; the Lands (as faid is ) being able to pay both. 
Ifthe ſecond Annualrenter may redeem? 


_—_ —_— 


| Baſe Infeftment. 


And, holding Fe, beingdiſponed to be holden either of rhe Diſpon- 

er or of the King; And the Diſponer being obliged to infett by two 
Infeftments, the one to be holden of himſelf Blenſh; and the other of the 
Superiour as the Diſponer held: Quzritur, If the Buyer think fit to 
hold of the Diſponer and does not make uſe of the Procuratory; Whether 
during the time that he continues to hold of the Diſponer will he be lyable 
to releive him of the Feu-duty ? 


Infeftment in a Right, both of Property and 


Annualrent, 


Sum of Money being lent, and thereafter - ( for further ſecurity ) 
A the Debitor having granted a Diſpoſition, whereby he is obliged 
to infeft the Creditor in an aunualrent out of certain Lands; And like- 
wayes to infeft him in the property of the Lands ( being extended to 
a twenty pound-land) for ſecurity both of the principal Sum and annual- 
rent; So that he might have Recourſe both to the Lands and Poſſeſſion of 
the ſame; until he be ſatisfied, both of the principal Sum and bygone 
Annualrents: And that by two Infefrments under reverſion : and that 
he may have recourſe to either Righr as he ſhould think fit:and though he 
ſhould make uſe of either, that he ſhould not be precluded, but make uſe 
of the other alſe oft as he thinks fit: which Right is granted by a Charter 
and Seafin fo!'owing upon the fame. Quzritzr, There being a Non- 
entry of the Creditor; whether before Declarator, the Retour-Duty of 
the Lands, or the Annualrent of the Sum (being one hundred pounds 
ſterling Yearly) will fall and belong to the Superior ? Seing the Annual- 
rent valet ſeipſum. It is Anſwered, That it is thought, the Right being 
inſtar Hermaphroditi, and neither properly a Right of Annualrent nor Pro- 
perty, and yet both, It is m—_ that in Law (as a Hermaphrodite is 
repute to be ſexs prevalentis) 10 in this caſe Jus proprietatis trahit ad ſe 
Jas inferius : And it being the Deſign of the Creditor, to ſecure both the 
Rs Sum and Annualrent, and that the Debitor ſhould continue in 
poſſeſſign (and in Wadfſets improper, where the Debitor is to poſſeſs ci- 
ther upon a Back-tack, or otherways, the Annualrent is not Debitum 
fundi) It is therefore intended that there ſhould be a Right of Property; 
But ſo that the Annualrent ſhould be ſecured in manner foreſaid : As if in 
a Right of Wadſet with a Back-tack, it ſhould be alfo provided, that the 
Back-rack Duty ſhould be Debirum fund;, and thar it ſhould be lawful © 
the Creditor to poind the Ground for the ſame, as if it were ſecured byza 
Infeftment of Annualrent. 'M: 


, Infeft. 


CL 


Infeftment for the uſe and behoof of another. 


I a _ be granted tothe uſe and behoof of another, will the-Righr 

Forefault by the Treaſon of the Vaſlal, in prejudice of him to whoſe 
uſe it is? de quo vid. Wadſet Heretable or Moveable, Let. VU 9. 4. 

And farder if the Vaſlal be Year and Day at the Horn, whether will 
his Liferent fall in prejudice of the V/aarins? And ifthe Uſwarius be Year 
and Day at the Horn, whether will his Liferent fall to the Superior or 
not? Ratio Dabitandi. That Uſuarias is not Vaſlal,andyet has real Intereſt 
out of the Lands holden of the Superior. 


Conditional Infeftments. 


Mother,being debarred from her Joynture many Years, upon occaſi- 

on of Incumberances, and upon that Ground being Credztrix to her 

Son for a conſiderable Sum of Money ; and likewayes out, of reſpe& to 

her Son, having taken a Right to a Compryling tor certain great Sums, 

Did Aſſign to her Son (being the only Son of her Marriage with his Fa- 

ther) both the ſaids Intereſts,to himſelt and the Heirs of his Body, whilhy 

Failzieing toherſelfand her Heirs ; with a proviſion that he ſhould not 

have Power to alter the ſaid Deſtination; and if he thould alter the ſame, 

the Aſſignation ſhould be void: But the Son, having made no uſe the {a:d 

Compryling, and there being no Infeftment thereupon, is Infeft in the 

Eſtate as Heir to his Father, Qazritur, What way his Mother and her 
Heirs may be ſecured, ſo that the ſaid proviſion may be effe&tual to them, 

in caſe the condition exiſt by the Failzieure of the-Heirs of his Body ? An- 
mer. Tt is thought, that the Son ſhould give her a Bond, making mention 
of the Mothers favour to him, and of the ſaid Subſtitution and proviſion, 
and that it is juſt it ſhould be made effteQual to her in the caſe foreſaid, if 
it ſhould fallout; and that by the Aſſignation her Right is Liquidate in the 

caſe foreſaid, to 40000 Merks, to be payed to her and her foreſaids : 
Therefore, without prejudice of the faid Aſſignation and Proviſion, he 

ſhould be obliged and his other Heirs ſucceeding to him in his Eſtate, 
Failzieing Heirs of his Body, to pay to her and her Heirs the Sum fore- 
ſaid at the firft Term of Whiteſanday or Martinma/s after the exiſtence of 
the ſaid Condition, and the Failzie of the Heirs of his Body : And for her 
better ſecurity he is to be obliged to Infeft her, and her forefaids in an 
Annualrent effeirand to the ſaid Sum out of his Eſtate, beginning the firſt 

Terms payment, at the Term of Whiteſ/unday or Martinmaſs after the 
Failzie of Heirs of his Body in caſe they faill ; with this proviſion, that in 

reſpe& the ſaid Infefrment is not to be efteftual, but in the caſe foreſaid, 

it ſhall not be prejudged nor queſtioned upon pretence of any length or 
lapſe of time or Preſcription: And that the ſame ſhall not Commence or 

begin torun,until the ſaid Right become effeQual in the caſe forefſaid. 


Publick Infeftments. 


F an Annualrent to be holden: of the Diſponer, be confirmed by the 
King : Quzritur, If that Confirmation will makeit publick ? 
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If an Annualrent be Diſponed out of diverſe Lands, to be holden of 
the Granter ; and a Decreet of poinding of the Ground be got as to ſome 
of the Lands, will it make the Right publick as to others ? 


Inhibition. 


Nhibitions upon Bonds or ContraQts, ifthey import only, that nothing 
| ſhould be done in prejudice of the ſame and execution thereupo F, 
So that the perſon having reduced upon the Inhibition, cannot make uſe 
of the ſame to ſuſtain any Right, but ſuch as Depends upon the Ground 
of the Inhibition ? : 

Both the perſon Inhibited, and the perſonreceiver ofa Right being out 
of the Countrey the time ofthe Inhibition: Guzritur, If the Right be 
Lyable to Reduftion ? Ratio Dubitand;, Both the Inhibited and the par- 

_ ty Receiver ſhould be certiorated, and put # mala fide: And as the Per- 

{on Inhibited is not certiorate, if he be out of the Countrey, if the Inhibi- 

tion be not Execute at the Peer and Shoarof Leith, 1o there is eadem Ratio 
as tothe Lieges. 

An order being uſed upon a Conventional Reverſion or Legal, againſt 

Perſon Inhibited ; Willthe Inhibition affect rhe Renounciation granted 
; a him ; ſeing he may be forced to give it, and it has Dependence upon 

a Right before the Inhibition ? 

It an Inhibition being Execute againſt the Debitor only, and being 
in carſu only as to the Inhibiting the Leiges, where the Lands lye being 
ata great diſtance; and Intimation in the mean time to the party who 
is about to bargain with the Debitor ; will put the ſaid party mala fide ; 
So that there may be a Ground ot Reduttion, Ex capite Inhibitionis a« 
gainſt the party Inhibited ; and that the faid Right is fraudfully made and 
accepted, without a neceſſary cauſe, in defraud of the Creditor, and after 
intimation of his Diligence ? | 

A whole Barony of Land being affected with an Inhibition, and being 
thereafter Diſponed in ſeveral parcels to diverſe perſons: If one ofthe 
{aids purchaſers ſhould bediſtrefſed by a Reduction ex capite Inhibitionis 
may he have recourſe againſt the others for their proportional parts, for 
his Relief they being i» rem correi debendi? Vide Annualrent Quzſt. 194. 

It atter an Inhibition is Regiſtrate, and Fourty Dayes are paſt; if the 
Creditor getting notice that his 'Debitor has Lands within other Shires, 
may inhibite the Leiges there, and Regiſtrate within Fourty Dayes?. And 
if inthat caſe the Debiecr mult be himfelf again certiorate ? 

By a Minute, an Eſtate much incumbered being Diſponed; and the price 
being agreed upon ata certain rate = Chalder or 100 Merks, But ſo that the 
Incumberances ſhould be purged by the price pro tanto, and any Eaſe by. 
the Creditors {hould redound to the Seller ; and the wholeancumberances 
being purged, the Buyer ſhould Compt for the ſuperplus of the Free-Mo- 
ney, and{hould pay beſide 20000 Merks, after all is purged: Quzritur, 
W hether the Benefite of the ſaid Contract can be affected with an Inhibiti- 

. on, or with Arreſtment, at the inſtance of Creditors of the Diſponer ? 
Ratio Dubitandi ; The ſaid Benchiteis not Liquid. | 
It Inhibition does affect Lands acquired op Inhibition? Anſwer Af- 
rmaiive, The Debitor not being Diſcharged to Diſpone the Lands he 
"has preſently, but ſimply his Lands and Eſtate. If 


m LAW IO1 

If at leaſt it affeQeth ſuch Lands asare acquired, within the Shire 
where the Inhibition has been uſed ? 

Qaeritur, TfInhibition doth affe&t Bonds though Moveable by the AQ 
of Parliament, fo that the Creditor cannot Aſſign the ſame ? 

Cueritur, If Inhibition doth affect Bonds, 10 that the Creditor cannot 
thereafter Aſſign the ſame? Ratio Dabitanaz, Thar it is thought, the 
affe&t only real Eſtates and Intereſts; and there is no mention of Bonds 
and Debts which are Perſonal; and they come not under the Gereral of 
Goods and Gear, Which are real things: Whereas Debts are Nomina, and 
Entia Juris & Rationis. 

If Inhibitions affe& Lands acquired thereafter ? The Ratio Dubitands 
is, No Diligence can affe&t no Es, and what did not belong to the De- 
bitor : And if Inhibition will not afteft Lands when it is not Execute at 
the Mercat Croſs where they lye, much leſs cat it affe&t Lands that has 
not Situm as tro the Debitor, and does not pertain to him : and the narra- 
tive of the Inhibition is, that the Debitor intends to defraud his Creditor, 
by putting away his Lands, which does not militate, as to Lands which 
he has not then. 

A Bond being granted after Inhibition, and thereupon the Debitor be. 
ing denounced, and his Eſeheat Gifted, Q«zritur, If the Horning and 
Gift may be Reduced ex capite Inhibitionis? Ratio Dubitandi, That the 
Ground being taken away the SuperſtruCture falls, ſo that the Bond being 
reduced the Horning doth fall. Coxtrs, The King is not concerned upon 
what Ground the Rebel is at the Horn, ifthe Horning be valid and for« 
mal ; and the Inhibition doth import only, that the Debitor ſhould not 

ive any voluntar Right, whereupon his Eftate (which is the ſubje& of 
Bnacucien for Debt) may be taken away : but not if he ſhould commicr 
Crimes, either of Treaſon, or ſhould be Rebel, or dodeeds wherupon 
Recognition may follow ; That the King or other Superiors ſhould be 
jaded of their Right and Caſualities of Forefaulture, Liferent- 
Eſcheat, &'s. George Marſhal contra 


[ nhibition port Teinds. 


I F Inhibition upon Teinds interrupteth preſcription, without a citation; 
| ] ſpecialy where the poſſeſſor is in poſſeſſion by a Right? | 
| If Tohibition puts a party bruiking by a Right; i» mals fide; io as, be- 
= wb right be reduced, to be lyable for bygones after the Inhibition? 
weedaale. 
If to the effeQt foreſaid he be 3» mals fide, becauſe being Commiſſioner 
= - _ of Lauderdale, he'prevailed upon the Frans a againſt 
: Oxenfor | - 


7 TO 
Onationes, quz excedunt ſunmanm quingentoram ſolidorum froe aurecorum, 
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_ Inflance. 
Y the common Law' of the Romans, and by the cuſtome of France, 


Inſt antia perit after three Years, as toall e of it, V. 2. Interrup- 
tion of Preſcription : But without prejudice of the Action, if it be noe 
preſcribed, ſo thata new Action may be intented. | 


Inftantia. 


Nſantia perempta omnia aita perire dicuntur, quod inteliigendum de ortlina- 
toriis non de aeciſoriis : & Inflantia perempta vitium Litigioſt non atten- 


ditar. Theſ, Bed. in Liter. I. 22. verbo Inſtank. 
- Inftrumentum Guarentigiatum, 


PAY ftrumentum quod Dottores vorant Guarentigiatum (ſeu confeſſatum habet 
' Executionem paratam, ' & vim ſextentiz,' Belold. Theſ, verbo Guarenti- 
giatum Inftrumentum. p. 338. Sect. ultima. - | 


Interdif1ion. 


F Interdictions be null, becauſe the Executions do not bear Oyeſles? 
Park Gordon. | 


_ 'Tfa Perſon having no real Eſtate, but perſonal Bonds, may he not be 


interdicted if there- 


cauſe ? -at the leaft that he cannot give away his 
Eftate withoutan Onerous Cauſe ? Ratio Dabitandi, Interdiotions, are 


thought only toaffect Immoveables. Mr. John Brace Miniſter. 


_ a Hugband can be interdicted to his own Wite, being iz 4s poteſtate 
carat \y | 

If an Interdicter can conſent toa Deed in his own Favours ? ; 
— If Interdiction be louſed, wHl Debts contracted in the i»terim be va- 
lid? Ratio Dubitand;, That by the louſing itis acknowledged that he is 


. Not prodiges ; *: And ſeing no Act of Prodigality or Facility before or after 
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can be inſtructed, ex extremis 
wy | Hezr 


praſumitur medium, and that he was not 
Rh (7 ee earth TP OE IIRTY 
;r of a Perſon Interdicted will be lyable to a Perſonal Exccuti- 
on, or real againſt his Moveables? © * Us 
NOD 97753 eaod nd 1 nigra 
Ot) 41144; Iiter decem Dies , 
TY1#o (Intra) .includit ſus extrema, & excludit ea qua ſunt extra:. & 


" Termings afignetur ad aliquid faciendum Intra decem Dies,  qualibet di 
diftorum decem dierum att us fiers poreſt. *TThel. Be. Lit. I. x6. verbo Inner. 
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"Fw being a difference between an Fxecutor confirmed'after Tatro- 
million, and a Donator to the Defuncts'Eſcheat thouphletlared : 
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wiz. That the Executor is lyable to the Creditors, but not the Donator. 
Que Ratio, that the Eicheat declared ſhould free the Intrometter? 
If the Declarator be after intenting of the Cauſe, will the Intrometter 


be free ? 
InveF2 &- illata. 


F a Perſon aſtricted as to Tnvelts & illats tholing Fire and Water, ſhoutd 
buy unground Malt, andafter he had brought it within the bouads 
aſtricted has fold it ; will he be Lyable for aftricted Multures? 


Duobus Inveititis per modum Confirmationis, ſed 
poſterius acquirentis Fure prins confirmato, 
ater f:t potior 2 


m predia alienantur de ſuperiore tenenda, id fit vel per modum Reſignt- 
tionis vel Confirmationis : ſt igitur Alienatio fiat de Domino fuper iore- tes 
wenda , per modum Confirmationis,. & ex ea ſaſina ſecuta ſit : poſtea vero alie- 
ratio terre eodem modo tenende alters fiat, & ex ea nedum | aſina ſed Confirma- 
tio acceſſerit, ac denique prioris acquirentis Tus ſed poſterius, confirmatum fu- 
rit: Quaritur, Ex iis acquirentibus ater potior fit * Et quidem dubitationis 
( alla, ea ſubeſſe videtur ratio, quod per Reſignationem alienans penitus deveſti- 
Fur : ſaſins autem cum ſit in re-plus poſſe & tribuere videtur quam reſignatio que 
ad rem tantum eft . verum explorats Turis eft poſterias acquirentem potioreme(ſe, 
cum prior nattus fit ſus perfeitum & omnibas numeris & partibus abſoluta, 
tdque a poteſtatem habentibus ; alienans ſiquidews nec alienat ione nec ſaſina priori 
data Dominas eſſe deſiit,' & penes quern"eſt Dominium penes em remanet poteſt.zs 
alienandi per quam Dominium definitar : ſicut autem alienatio alienanti Domini- 
uns haud adimit cum ſit jus perſonale, nec in re tantummodo ſed ad rem conſe- 
quendam, ita nec ſaſina ex ea diſſaſitur, cum ſit prorſus nulla & irrita utpote 
Predii de Domino direito tenendi :* . nan ſaſina pradii de aliquo tenendi inants & 
ſafina haud cenſetur, niſi is de quo tentndum eſt predium wel per ſe wel per bali 
em {uu cam dederit ; wel per alienantem danaz wel prius dates confimatione ſua* 
' 80nſenfum & autor;tatems accomodaverit,o» 1 
Exiſts eluveſeit quanti momenti ſit habilis agends modus : ut enim ; wn Phy. 
ſicos tria rerum naturatiuns dicuntur eſe principia,  Mteris Forma & Privatio; - 
Fotidems etiam ; a Tursſconſultos rerun agendarum [ana bi Principia, Pote- 
ſt as ſerlicet' olunt as & Mod 4 otaſtate welle 2 'couari dementiaeſt : ſine Vo-- 
luntuteqoe tw inrigntcin atum te xferit fade aragus tap pore quan 
enlapto von ESA aem Teen epy ra gow capt Honey 
At-u4s null us-& 1 af Fore on * Modus (at wulgo dicitur) at eſſe 
= haud feri,c hat Ks debits modo rl paria Tent Wm 1g itHr er 
quires omiſſo modo. acquirendi per. "| nationem, qua reſignationt facts, tan 
alienanti quam alteri, tum alienandi tum acquirengs poteſtas prariperetur, iſtum 
of confirmat ionem malaerit ;, in eum quadrat (quod multis altis caſipus locums 
L ab) "HMlud Brocardicuns, Quod potwit noluit, quod voluit facere' nequivit. 
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CC 


I nveſtitura. 


Nrweftitura eſt wel propria vel abuſrva, per illam poſſeſſio vacua in accipien- 
[ —_ _ 7. haud trasfir, nec enim in poſſeſſionis ſi abba [ed 
in ſigno & praambulo quodars confiſtit. Jus fluviat. p. 737. n.77. 


Fura complexa. 


under Executry ? Ratio Dubitandi, The ſubje&ts are mobilia : Contrs, 
they are not liquidand cannot be valued, fo that there can be no «ppretis- 


tio or male appretiata. 


T* complexaas Eſcheats ſingle, Societies for certain Years,do theſe fall 


F Aramentum, 


ramentum ſortitar naturam,” & conditiones contrattus cut adjicitur, & 
intelligitur rebus in coders ſtatu permanentibus. Thei. Beſold. verbo E- 


kegelubd. p. 207. 
Furiſd'Gio. 


. FA Oribus FuriſdifFio non datur Jure Magiſtratus ſed in aoris conſeſtit, ab 
M tis er Pan frrs ſeat ſervitus in po gs fer in S. & #7 Juper 
territorium prout nebuls ſuper 4 png per potentiam att ivam, 

n Proinef terrier aitiaatur, minime Juriſdittio ſeparatar, ſed una cum 
pertibus dimembratur. The. Beſold. Litera L. P. 547+ | 


| Furiſdifio Camere Imperialis. 


- 


. AN. Coſaric morte, Juriſdittio C Amer 4 Imperialis expiret, wel ft i Suſpen- 


£2 /o? Beſold. Thel. verbo Camergericht. 136. 
Tus accreſcendi. 
7 Hen a Sum of Money is oy br to a Widow in Liferent, and to 
the Children of. her late Marriage in Fee: Cuaritar, If any of 
the Children ſhould deceaſe, Whether their part will accrefce to the Sur- 
vivers? orif they muſt be Executors or Heirs to the Child deceaſed? Ratio 
Dubitandi, That the Fee, is not given to individuals nowinatim, but to 
Bairns & Liberis, and beforeit bedeclared that they have Right as Libers 
and fo the Fee eſtabliſhed in their perſon, they are deceaſed ; and there- 
fore locus eft Jari accreſcend}*; asin the caſe of Heirs Portioners before they be 
ſerved Heirs, if ſome of them deceaſe, their Right will accreſce to the 


Survivers. as 
Fus Maritt 


gating diſſolved within Year and Day, by our Cuftom the 
Hus has aceither Tocher nor any other Begefite by the Law 
as 


as Courteſy; Neither the Wife,tf ſhe ſurvive, wilt have Tointure or T 

if there be no Children, Qzariter, if the Husband vo not Jus Mo 
as to Moveables, whether Extant or conſumed ? Ratio Debitandi, Theſe 
other Provifions are preſumed to be in reſpe&ofa Marriage dyrable and 
ſtanding, at kaſt for the ſaid ſpace; whereas the Right forefaid is founded 
upon the Relation of Marirue , & ipſo momento thathe was Married he was 
Husband + But it ſeemeth, that ſeing the Wife would not have Tui Re- 
li by the Death of her Husband, he ſhould not have Jas Marits; ne So- 
cietas inique & hoping : But as to bona conſumpta, it ſeemeth that feeit 
ſua, being bona ae Poſſeflor. | F 

_ Tfa Husband lying at the Horn, and being thereakcer relaxed, will 
loſe only the Mails and Duties of his Wifes Lands reſting before and be- 
coming, due _ Rebellion? Or if his Jus Mariti an Right to theſe 
Mails and Duties, during the Marriage, will fall entirely ; ſing he might 
Affign his J-s Maris, and his Right not being during Life he is in the 
caſe of an Aſſigney toa Literent, which falleth underthe Affigneys fingle 
Eſcheat: | 

If a Proviſion ina ContraQt of Marriage with a Widow (having given 
a Tocher) that her Husband ſhall not have” Jus Mariti to a certain Sum, 
nor toany other Sum except the Tocher - (ſpecially fhe having diverſe 
Children of her fieſt Marriage) be not valid? Lady Red-houſe. 

A Bond being conceived in favours of a Woman conditionally, who 
thereafter Marrieth, and dieth:before the condition exiſt: Queritzr, If 
the Husband will have Right Jare Mariti? Anſwer, hewill; per Legemw 
gue Ley ata. ff. de Reg. Juris. | 

Quid Faris, As to conditional Legacies, if the condition exift after the 
Husbands Death, if they will belong to her ſet ? Vide the faid Rule and 
the reaſon of the Difference. | | 

If his Jus Mariti may be Compryſed ? And ifit may, whether the faid 

ight will fall under the fingle Eſcheat of the Compryſer ? 

a Husband be Foretaulted; Queritur, If his Tus Marits falleth un- 
der the Forcfaulture? Ratio Dabit and. The Husband has Jas Mprics, 
upon pretenceand'in orderto Adminiſtration ; and the Law preſumeth 
that he will Adminiſtrate as he ought: and the Relation and Ju#s Marits 
heret offebus and is perſonal. 0, O7 k 

There being a Proviſion in a ContraQt of Marriage ; that the Woman 
ſhould be cxcluded'from any Intereſt in Terce or thitd of apy other part 
of Movcables; fo that the Tercc is'no Communion as to her'; Quzritar, 
If notwithſtanding there will be Communion-as to' the Hushand, fo that 
he will have Jws Maritsas to any Moveable Eſtate belonging to his Wite ? 
* A Woman having Right toan heretable ny ro rg on 
be uſed for payment, itur, If ipſo Jure it becomes moveable, ſo 
the Husband has therafter Right Jare marits?: Anſwer, It is thought that, 
as to the Deciſion of rhis queſtion, much-will depend upon circumſtances; 
and if —_— be uſed in orderonly” to ſecure the Sum, and that the De- 
bitor be ſuſpe&, rhe Sum will be {ll heretable ;. ſpecially if adjudicatioa 

follow'int favours of the wiſe afi 'her Heirs. $87 bo Goa | 
- + Quaritie, If a Proviſion in a Contraft of Marriage, that the wife ſhould 
-retain'a Right of ſuttis belonging to her,and that ſhe may diſpoſe of the fame 
- without conſent of her Hus _— = valid and to be ſuſtained? —_ 
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Aﬀermative, ſring ſuch! pactions are hot comtre bonos mores or jus gentiums 
But on the contrare, are conform to the Roman Law : and when any ad- 
vantage is introduced in favours of a'Husband, or any Perſon jure poſitivs 
or municipali, they may renounce the ſame. Mr. Tohn Arthar. | 

Cuzritar, If the Husband be Lyable to the Wites debts & quarenss? _ 

ſmer, Ttis thought,he ſhould be Lyable ;' quis penes quem ument 
eum onus; But it is thopght he ſhould be L. ble only quatenus —_ 
and according to his intronifſion and as a Tutor, the Wife being is utels 
mariti; and Wah he has Right jure mariti & Communionis, to that which 
belongs to his Wife, that ſhould be underſtood Debitis Dedattis. - 

If, after the Marrings | is diſſolved, it be found that there was a Debt be- 
looging to the Wife -during the Marriage, Queritur, If the fame will 
mg to the Husband hevivieg ) Fure Mariti? Anſwer, It is thought, 
The Law gives what belongs to _ Wife, to the Husband as "aq oe 
ſtrator; And the Law preſumes that he Adminiſters behoovefully : 
if a moveable Debt was not known the time of the Marriage, and is y 
due, there may be ſome Queſtion ; and yet it is thought, py it. ſhould 
fall under 'the Communion, 

If the Wife be provided in fatisfaQion of Terce or Third; Quanites 

' In that Caſe, If ſuch a Bond will fall under Communion, or if it will 
belong to the Husband Jure Mariti ? Cogitandum. | 


Jus Mariti ex Re'ifte. 


F the loſs ariſeing by the at of Parliament anent Unlawful yr me nr 
and Marriages; be underſtood to bea Privation; {othatſuch Ri 
as if they were wy Married; amittuntur,; non COmmutantur : ——_ the wil 
and Husband have Right to their own eſtate, free of j Ja marits & rb, 
as "#49 were not Married ! 2, Lady Aitoun. 


Fs Relitte, Z x! 15.t0 0 &q 


\ *Woman, YO _ of + being provided o ta Liferent of all 
that ſhould be Cong veſt, w » 0 er once Goods, Quzri- 

ww; Du va es Right = the a: the moveable jor jurereliftte? 
orif eo rpſo that ſhe isprovided to, a a nt; it appeareth-that 
ſhe ET: her Communion ? Whereas onthe other part, that pravi- 
lign bring in. her favours, ard ſhe not. being exchided;; i (eecvich had 


| and may, by Donacown Lie 9 
ets fees par? fare a , prejudge the wiſe 
and bairns of their part : ner Fhe mature is to beconfidered, 
if they be {0 jamodice & # they are given 
wo N OOAG2uLT 912 


F Peri ha ht to ſhould dif the {a 
Pretender entre 
| ef uire the. ſame, and being the Hours of of 
Fe Hereor ould-difpone and aw ay My nay, | 
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cauſes fo that he ſhould be infeft: Quzritur, which of theſe, who acquired 
theſe Lands, from the ſame author will, be preferred? * 

That Brocard Jus Superveniens &ec, will it hold in the caſe, wherethe 
Rightis ſupervenient not to the diſponer, but to his heirs? or where the 
Heir to the Diſponer had Right himſelf the time of the diſpoſition ? 

Quazriter, quo caſu Fs 9608-4 accreſcit * And ifit ſhould be un- 
derftood of the Right only of moyeables, and fuch things as may be tranſ- 
mitted-withour 1 at? \And not of Lands and others,which cannot 
habili modo beconveyed, much leſs accreſce, without Infeftment? . - 


uftice-G eneral. 


F the Juftice-General may be Judge to Ryars, or any Crime or DeliQ, 
| whereof the pain is not defined by Law, bur left arbitrary? 


L —— 


K. 
Neareff of Kin. 


HE Intereſt of the neareſt of Kin is, that they may be confirmed 
Executors, and if they die before confirmation they do not trans- 
mitt: and yet ifthe Teſtament be confirmed by any perſon, »a- 
ſeitar attio againſt the executor, who is Lyable to the neareſt of kin which 
they tranſmutt. ge 
re being three perſons who are neareſt of kin ro aDefun&, and the 
edi& is moved and ſerved at the inſtance of the Procurator-fiſcal, and two 
confirmed only: whether will the third haveaQion againit the other two 
as neareſt of kin for.apart? Ratio: Pubitendi, That theſe whoare exccutors 
of Law cannot have Right de fao; unlefs they confirm; that being moazs 
adeunds in mobilibus;; and. the neareſt of kin by the at of Parliament has 0n+ 
ly an 'aftion in” the caſe where he cannot adire, there; being execuuprs 
nominateand confirmed who haye Right to the office and a-thurd parc; fo 
that the neareſt of kin may purſue for the reſt. 20 Hae 
- . When the ncareft-of kin have ation againſt the Executor Nominate, if 
ſome of-them . deceaſe/before canfirmarion,” whether will they tranſniite 
the forfaid ation ?. -- R&i0 Dubitendi, it is not Officium but Jas leg itimumr, 
which may be tranſmitted, as the reliQts part and bairns part, without re- 
«cn theconfirmation'; andion'the other part; it may ſeem, that ſein 
| þ + pot intent aQtion before their deceaſe, they do not tranſmitr; an 
in ſuch-caſes the intenting of aQtionis infer aditionis, and there is no r6 
preſentation in moveables. | \ =—_ 
There being rwo Daughters, ofwhich one, being Married, by her Con- 
traQt of Marriage accepts her Tocher, in ſara 10n of what ſhe could Pre- 
tend to by the deceaſe of her Father and Mother, Guzriter, the Father 
having ſurvived the Mother, whether will che ocher Siſter havecntirely 
her Mothers-part as neareſtof kintoher? Ratio Debitand;, The other 
hadrenounced : And onthe other,partrhe Mothers part did entirely belong 
0 
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to her ſelf and'to | her dara of kin? and. the ſaid ſiſtor Sa 
is alſe near to her Mother as the other? | Yede Repounciation, Liters R, 


KAI N G. 


| br> the Kigwbe bud. 2 » Diſcharge gran gramed by x Minor turhe all 


Bip Ae anxogts. forte” but Revo dub, The King funeeo 
re _— ors 

_— Coroxe: as inthe caſe of ſingle: V: G: 
Bishops, who are faidto be ſucceſſors, and are not Lyable to the ; Da of 
their predeceſſors, or in the caſe of feuds ex po & ps 5 
dame. Tei of Twecddal and Dake pe) yrovird of Monmouth, _. 


$13 ff 


King and Prince. 


JF the King and Prince be to be conſidered as incorporate, fo that theſe 
who ſucceed are inthe: caſe of ſucceſſors of Churc xnen, and do not 
ſnceeed by Inheritance, but by ſucceflion ? 


L. 


Laud; MEA 


«cc 


« | 

_ FR ores inveſts nu 

© aut ab co cenſum recipiat, tamen fuo juri non cenſetur reauaciare, 

wh wy f integram exaRionem haber, niſi expreſle. donaverity Ib, þ, 

60, /ef. 2. 

Br Laudirvium nondum exaBtum connumeraruringer fuſs pendemres 
15 paroc um; '1 nonexattura, hxtredes 

hand ranimaiear ed cl el qui in beneficio fuccedir. idew. 


:» Lawburrows far. Burgbs. ' 


Fa For Lyable tofind Lawburrows for their Burge? The 
IOC} hen 
fl 266 In Leo; 


don 


P is Lott, Pol Jinagibbrngmy mor; gar tir Mod gs 


2 "Taker a crigunal and capual ſeatence, 


i 


to their Legitimation, inprejudice of 


FL perſon condemned be ja Leg 


in LAW. 
tims poteſtate * Seing he cannot be faid to be in Le#o, and the Sentence 
doth not affe&t immobilia, 

Tf a man on death-bed be acceſſory to Treaſon, whether will his Eſtate 
forefault in prejudice of his Heir? 1: ſeemerh, that though i» Leifo Lands 
cannot be ſold or annailzied any way in prejudice of the Heir, that being 
only the caſe of the old Law of deeds 7 Ledto: Yet conſequentially 2 man 
on death-bed may do many deeds in prejudice of the Heir,anda Traitor on 
death-bed may be taken out and puniſhed, 

If a Band being heretable, may be made moveable of purpoſe iz Lefto? 
Executors of Colonell Mathiſon. George Hadden, | 

If an infeftment be given, of Lands holden Ward, upon the reſignation 
of the Father i» Leto; and a reverſion apart to the Father to redeem upon a 
Roſe-noble; Queritur,if the Ward and Marriage be cut off? Anſwer. if the 

Lands hold of a Subje&t, Sb: ym thar he did not enquire and know the 
condition ofthe Diſponer : But it they hold of the King, there may be ſome 
queſtion ; Seing the Kings Grants ma be queſtioned upon Obreprtion or 
Subreption,and the ne moe of his Officers ſhould not prejudge him: and 
it appears the courſe forſaid, was taken of purpoſe to detraud the King of 
his caſualities, being in /pe proxima; and the diſponer having Provided for 
himſelf that he ſhould be maſter of his Eſtate by the Reverſion forſaid : It 
1s thought there isa Deciſion in the ſaid cafe, in favours of the King which 
ſhould be tryed. S 

A perſon on death-bed having made a Diſpoſirion-in favours of a Credi. 
tor, but to the Prejudice of his other Creditors ( The Detuntts whole eſtate 
being diſponed in favours of the Creditor forſaid ) Quzeritur, If the De- 
fund could on death-bed prejudge his other creditors, and preferr one to 
all his other Creditors? Sceing perſons being en death-bed are not in 
Li:ge Ponſtie as to any deeds But the making of Teftaments ; and not as to 
deeds inter vivos; and if the Defun&t in his Teſtament had made ſuch a 
Conveyance in favours of a Creditor it could not have been ſuſtained ; and 
any deed done on death-bed is upon the matter but a Legacy or codicill: 
and a dying perſon ſhould not be allowed to do any fraudulent deed ; and 
itis a fraud where, there are many creditors, to give one the whole eſtate: 
and a perſon i» Leto cannot Prejudge his Heir; and « fortiort ought notto 
prejudge his creditors, who would: be preferable to Heirs: and-as in the 
caſe of compryfings within year and day all creditors ſhould comein pars 
p4ſſ« ; So Niſpoſitions on Death-bed ought to be tothe behoof of all other 
creditors? Copitandam. | | 
A Defunct having on death-bed madea Diſpoſition relating to a former 

and in corroboration of it did nominatetwo of his Name to ſucceed; Que- 
ritur what will be the i and effect of it? © A»ſwer. It being on Death» 
bed it cannot have the of fe omen unqueſtionable;' but only of a 
declaration. of the defuncts will, which ought to Determine ( at leaſt to 
have weight with ) ,the friends.-** © | 
- | Tfaperion ſtricken with a Palfte, So that he cannot go abroad, but oether- 
Wiſe having ſound | <.gerF and Memory; ifafter a conſiderable time he 
deceaſe in that con ition,will he be I, be in Leto after the contra- 
cting the Palſic? Ratio Dabitandi, That perſons Paralytick cannot be 
{aid tohave morbas ſonticus; and djverſe, after they have been ſo, have 


beenable to do affairs and have _ Children; and therefore it is m—_ | 
c that 
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that it is to be conſidered if there be a Complication of any other diſcaſe,of 
which it may be thoughtthat he dyed ; and from the time of the contra- 
cting that ſickneſs he is to be eſteemed to be i» Leo. 

What is the reaſon that a third party acquiring a Right made # Leto, 
though boza fide will be lyable to reduction ? 


Legacies. 


Queritur, Tan univerſal Legacy,whichupon the matter is a Teſtament 
and ultima Voluntas de wniverſitate Bonorum, may be proven by the'bath of 
the neareſt of Kin? Azſwer. It is thought it may be ſo-Proven; Seins 
Scriptura is not de forma Legati, and a Legacy not exceeding an hundred 
pounds may be proven by witneſles; and a Legacy exceediug that value is 
not probable by witnefſes, not becauſe That Scriptum is de eſſextia, but ob 
fluxam fidem teſtium : and therefore whatever value it be of, it may be pro- 
ven by the cath of the neareſt of Kin, | 

If aPerſon being named Executor and univerſal Legatar ſhall be fore- 
faulted before he be confirmed, will his intereſt forefaultto the King? Ratio 
Dubitandi, albeit a Legacy will forefault, yet in this caſe the Legacy being 
univerſal,and being ſubjoyned to the Nominarion,is of the nature of Inſtt- 
tution ; which, being an office, does not forefault. | 

If a Legarar ſhould commit Treaſon before the Teſtators deceaſe, will 
his Legacy be voids in the caſe of his deceaſe ? An/wer, The Legatar not 
being capax rempore mortis Teſtatoris, having committed Treaſon, the Le- 

Eacy is void. 1 "Bi Es Re 

Ifa Legatar doe not own the Legacy may a creditor affe@ the ſame? 
and if there: be a difference betwixt the Legacy and a Donation ? vide 
Donatio non acceptata. in Litera D. 6 


- C:nditiondl, Legacies, 


acy being Left to an appearand heir, with that proviſion, that 

A ſr: | ſhould nenquelion tuncts. will, having diſponed 
his eftate borh heretable.and moyeabletoanother, both by Diſpoſition and 
eeſtament: and a clauſe yritant ary guar the Legacy, hat rhe le- 
atar ſhould both not impugo, and ſhould, ratify;the Defuntts deed; and 
uld diſpone and convey 80y Right he had, .1n favours of the ſaid other 
party;and if he failzied or contraveencd in either,that he ſhould loſe his le- 
gacy: Queritur, If-the-appearand, heir ſhould Lppcſue an Exhibition a4 
Deliberandum, and being required ſbquld not be ree to ratify and diſpone 
reſently ; - whether the: clauſe jrrjtant. be, committed? Ut is anſwered, 
Tharthe {aid legacy is- not left in theſe terms, that if upgn Deliberation 
having atime om for that purpoſe; he ſhould think it his intereſt rather 
to accept the legacy than to own ht of ſucceſſion, he ſhould have 


the ſaid legacy : But the ſamen is left,j caſe he ſhould cheerfully acquieſce 
to the DetunQts will, which he is obliged to ell ory being obliged 
todiſpone Sine die: & «bi Diff non adjicitur preſents die deberur. 


J 


in L 4 IV. 


Legal Reverſion. 


F a Minor have a Right to a-legal reverſion, as ſingular ſucceſſor tothe 
| Debitor, Quzritzr, It he will be in the ſame cafe as a Minor that is - 
heir to the Debitor, ſo that he may redeemat any time before he be of the 

e of twentie five years? Or if there be a difference, upoa that account 

t the Heir or his predeceſſor has Sow initio; whereas the ſingular 
ſucceſſor Incidit in jus ; and the reve being Limited by the Law in 
favours of the Creditor,it ought not toprorogate by the deed of the debitor 
Hamilton of Wishaw. 


Legatars and Intrometters, 


F Legatars may purſue Intrometters, and ifthe Defenders will be hi 
to debate bes} to therebe free Go ? ON, 


De Lepatis. | 


6 ata ſunt Teſtamentorum appendices, & legatarij quodammodo 
«]_ es. Peres Lib. 2. Tit. — Noun; | 


Legatum Rei aliene. 

Veritas Tfa p_ on Death-bed ſhould name his appearand heir Ex- 

O our and ſhould leave in Legacy to another an Heretable intereſt, 
or ſhould otherwiſe diſpone Lands; whether or not the Heir confirming 
the Teſtament may queſtion the ſame astorhe Legacy forefaid ? But in 
this caſe the queſtion will be, how far Res a/renz ( or fuch as'is a/iena as to 
thepower of difpoſin the ſame i» Lecto) way be Left? and Teſtaments 
ing favorable and the Intention of Teftators being molt to be conſidered, 
W or not the Executor ſhould redeem that which is Left in' Legacy 
ing Heretable, and be lyable in eftimarion and tothe value thereofit the 
res aliens? Or ſhould fatisfy the Legacy ifit'be res ſus bur Hererable, ac 
leaſt ſo far as the Execurrie will extend. v 4c Drath-b a. Queſt. 2& Js 


Lizers. D. | Ir 
" Res aliens fi Legetur, non debetur ni tiverit Teſt ator rem mm nOB 
enim preſuritur Legare voluiſſe ſi ſetorſſet rem akewam eſſe. Perez; Lib. 2. Tit, 
+ _ | , ' | WPI TY | iS | 
Incumbit autem Leyxtario probareTeſftatorens ſerviſſe rem eſſe alienars, niſi con- 
Jruntt+x5 perſonis rye, 7s po Fi Was Ml as j< eu Ley atarum 
faiſſe eriamſi alienam, Perez. ibid, OD : 
' Obi Lipaturres heredis valet Legatums, nec refert ſciverit Teſtator, an non 
haredis'eſe; facile enim preſtetur nectedemprione ogus eff, Perez. \bidem. 
—_ — Tei ſue ligate tranſit in Ligatarium fiutim « morte Defuniti. Ibi- 


Legaturi 
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Legatum a Legatario acquiſetum, 
ante mortem Defuntti. 


I Leg atarius, vivo teftatore, rem Legatam conſequutus eſt Titulo oneroſo 
\ emprionis vel alio, heres tenetar ſolvere pretium quod dederat Legatarius; 
nee enims cenſetur habere rem cui pretiam abeſt; ſin vero — eum adeptas 
eft titulo Lucratrvo, aliter dicendum eſt, nihilque ab hereae petere poteſt; nihil 
enim ti abeſt & duz cauſes Lucrative in unum hominem, & unam rem, concurrere 
non poſſunt. Tbidem. {i ex duobus teſtamentis. 


Res eadem duobus Legata, 


CO eadem res pluribas Legatur conjunttim, ſingalis debetar in ſolidum ſed 
concurſu fiunt partes ;& ideo ſi unas aefecerit, vel ſprevit Legatum wel decefſit 
vivo teſtatore Collegatarijs accreſcit. Perez. Lib. 2. Tit. xx. | 


Legitima Liberorum, 


& Oribus noſtris Primogenitus eſt Heres ex aſſe; & in univerſum 
o Jus immobilium ;: 'Terrarum ſcilicer & aliorum que immobilibus 
« 2ccenſentur : nec minus ex mobilibus libat-&- precipit mobilia hzredita- 
* ria, vulgo Moveable Heirſhip: Et apud Anglos Heirloom, optione per- 
& miſfla optimum quodque elendi tam exfupelleRtilsquam ex inſtrumen- 
« tis ruſticis, & militaribus Armis, Equis, aliifque ejuſmodi ; ut tam 
* Domi quam, Ruri ad colendum, & fi opus fuerit ad militiam & profeQio- 
« nes tum in bello tum in pace utcunque fit inſtruftus 2, reliqua autem mo- 
« hjlia ſive res ſive nomina,Marito & uxon & Vari lheris, etiam ex diver- 
« 55 Matrimoniis (i adhyc io Familia),communia ſyat, dedudtis debitis, 
« {j Pater-familias obzratus aut Debitor fjf.;; nec enim. aliter bona intelli- 
« cunturnifizre alienoſubduto: Ea.communio; licet ſit inter. conjuges 
« £ liberos habiru & ſpe; haud cedit tamen nec actu;vim ſuam exerit, niſi 


e kt .\$3".; of 443 toys + \ « Je 4% | njux tur & . itus to 
& defurictus Tit, ſed —_ fm ut mort +d:; 4 Pots; "Legitama ( wn 
* Liege pouſtic) deſinit, &: communio, effegrum ſortiri. incipit. Mori ve- 
© ro incipt, 80 civiliter, prq.m r, poſtquam morbus invaſit 
<Tethalis & ſonticus;, qui cuique 


* domo proreptare poflit, nec. negoti 


« cerur & cjus Miniſterio & organis neceflprio vutitur,' vix fier: poteſt ur 
HP NE ans ſana fit: Accedit;> Quod ubi Cadaver ayer caay Oy 
« moribundis adſunt & advolant plerumque (amici ut. videri volunt fed J) 
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* facile dant Se jactant quz propediem ſua haud futura ſunt : ex eo tempore 
«;gitur quo zger {ele domi abdidit, nec amplius in propatulo, Foro aut Ec 
« clefia ſui copiam facit, licet ex morho non decumbat lento fortaſſe eoque 
« magis periculoſo, dicitur eſſe in Leo egritudinis & in extremis agere; 
« &alienatione Terrarum, aut rei alicujus hzreditarig ei prorſus interdici- 
«tur : Etfi fecus faxit aut alienarit, heredi actionis reſcifſoriz remedio 
« facile ſuccurritur : Sic non fine fumma ratione proſpettum eſt heredibus, 
* nequidin eorum fraudem fieret a parentibusaut deceſforibus in extremis, 
« cum ſui parum compores ſunt : idque non ſemel cautum Jure veteri,quod 
« Libris Maje#tats alizique Libris Juris continetur; iis Elogium illud, quod 
&« Libri Juris noſtri int, haud _— Principes noſtri ; nec immerito, 
« quod dictum velim pace*viri Conſultiſſimi Crag iis paulo iniquioris : 
« Quemadmodum enim Virgilus aurum ex ftercore colligit Ennit; Juris 
« Studiofis ex I abris iftis (& non tam ſtercorequam Juris noſtri veteris five 
« ryderibus five Rudimenns) licet multa colligere aurea & ſcitu nec in- 
& 2mcena nec inutilia. | 
« Sed moribus noſtris & uſu Fori(cum eadem ſubſit ratio) idem Jus intro- 
« quctum eftin favorem Viduz&Liberorum;& ut plerumque ubiJus deficit 
« Senatus ſupremus ſupplet inſtarfPrztorum, ita ex equitate accommodavit 
< remedium urile ne Legitimis ſuisfraudentur, nec hceat Patri familias in 
« Lectozgritudinis, conjugis aut Liberorum,mobilium partes & Legitimas 
« ;zmminuere, nedum abalienando penitus eripere: quin etiamin Matre- 
« familias premoriente, ex communione ejus Legitima cedit ſtatim ei in 
« Lecrozgritudinis conftituta ; necexeo tempore Marito,quam vis Domino 
« & in Legitima poteſtate permittitur aliquid facere in fraudem Uxoris, 
«aut corum qui in Jusejus ſuccedunt : multum autem intereſt, uter viran 
« uxor przmoriatur ; viro enim ſuperſtite cum Liberis,exobitu uxoris cedit 
« communio, & Legitima tantum uxori ejuſque proximis8& ſucceſſoribus, 
«;js mobilium triente ceu quatuor unciis & partibus decifis: quz ſuperſunt 
x Bes, viz. Ceu oftounciz & partesadhuc communia funt Patri & Liberis, 
« Sed utſuperius dixi habitu tantum $ ſpe ;fieri-emm poteſt & ſxpeevenit, 
« ur Communioinanis ſit, Liberis Patri przmorientibus, vel Patrimonio 
« acciſo, velaliquo caſu defecto : ubi autem viro contingit in fata conce- 
« dere uxore$& liberis relictis, commumo cedit ad omnes effectus tam uxo- | 
<xri liberis ; adeo-ut ex mobilibus triens uxori, alter triens accedat li- 
< bers, tertius Patri-familias relinquitur, de eo, nec ultta teſtari poteſt {i 
« yoluerit : fi inteſtatusdeceſlent, trientem hberts reknquit adinſtar 
< twereditatis, adeundum Juve quali hereditario,ſed herede ſubmoto & ex- 
« cluſo: Liberienim trientem Patris haud vindicant ut ſuum & Legiti- 
«mam, ſed in cum ſuccedunt, quaſi heredes in mobilibus modo ſolenni: 
& & hwredi legibus fatis ſuperque.oonſultum eſt, cum ſolus heres fit ex 
«affe in immobilibus, : rehquis libens preteritts & excluſis : Sin hares e re 
.« ſu effe duxerit, hereditate onuſla, inter liberos admitri & ex Patrimo- 
&yyo paterno five Len 9 —_ wn — 2quo cum ——_ nec 
£« 1071 Jure autparte, r1z-4d Ct & Perntrifur ; unicunque enim 
re Juri pro fe introducto: nec minus heres hereditatem 
<adir, & in Terris (Gi que ſunt) .inveſtiendus eft, ut rernm"hereditaria- 
« rum-Jus adeptus, Fratribus habili modo-cas conferre & irmpertire poſit. 
& ſic collatione facta,- defuncti Patrimonium, quod ad hzredem vel ad 
* [iberos ut liberos, aut A— _ proxumos cognatos pertineret, ab 
_ UOt fm 
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« ;nteſtato ultra citraque inter hzredem & liberos communicatur. Teſta- 
« mento autem facto {i ex liberis aliquis vel Executor vel Legatarius fit, 
« quod ex Teſtaments conſequitur haud tenetur conferre ; nec enim id 
< habet ut legitimam & ex diſpoſitioneJuris vel ut unus ex liberts,ſed Teſta- 
« toris voluntate & ut quilibet ; verum cum penes hzredem fit optio, ma- 
«ture & re integra deber cligere ; fi enim hareditatem adeat purenec re + 
« ftatusſe velle conferre, vix poſtea aditur nec ad collationem admittitur, 
« elegit enim nec eligenti licet variare. ; : | 
« His altius poſitis & premiſſs, uti par erat in materia uſu quidem & 
& moribus ſatis obvia, ſed (quod ſciam) in libris non fatis enucleata,ex iis 
« eliciendum, Quid Juris fit 1n iſta ſpecie facti. | 
« Diem obiit Sempronias ſed inteſtatus, Mevia uxore {uperſtite cum tri- 
&« bus liberis Cato, T itio, ' & Pablio; Viduz triens mobilium Jure relicts 
<« (ut loquimur,) Titio & Pablio alter triens ceſlerat ut Legitima & liberis, 
© rertius etiam triens 11s obtigit ſed utexecutoribus & quaſi hzredibus mo- 
& bjilium ab inteſtato;adierant etiam dati a Judicibus ad quos pertinet Te- 
&« ſtamentorum probatio & Executorum datio; ſed Caius promogenituscui 
« delata erat hzreditas deceſſit hzreditate haud adita, eo forte peregre pro- 
« fecto aut-akter impedito; ejus morte ea ad 7 itinm {ecundopgenitum de. 
« venit & adita eſt : Contra Titium agebat Publizs frater condictione ex 
&© cauſa ut reſtitueret quz ex mobilibus, vel ut Executor, vel unus.- ex Ji 
< beris nactus fuerat ; cum res adaliumcaſum devenerat & cum a quo non 
< potuiſlet incipere ; quod ea habuerit cauſam & unicam fuiſſe quod he- 
«res non fuerat ſed unus ex liberis, & cum eo efteftum evanuiiſe; eum 
« nunc heredem & integra & opima hzreditate locupletatum, ea dehere 
« eſſe contentum ; nec {ine 1njuria aut invidia ex mobilibus aliquid libare 
< aut retinere poſſe: & in Libro iſto cujus mentio fuperius faQta vetus re. 
< peritur Decifio. 1553. Ji, qua contra heredem Judicatum in cauſa 
« Alexandri Law contra Rovertum Law. 
« Sed cum ifta ex hibris Curiz & Regeſtis Deciſio haud promatur, ſed 
« ex compilatoris neſcio eujus libro & notis, ſalva rerum Judicatarum Au- 
*thoritate quzapud me magna eſt, integrum mihi eſſe reor ut in contrarj- 
« am ſententiam pronior ſim, 11s adductus argumentis : Ceflit fiquidem 
« Legitima liberorum ejuſque ſemis ad Titium pertinens confeſtim 
Theoph.lib. a morte Patris; cedere autem tum Legitima tum Legatum dicitur 
2. Tit«l.de* cum actio pro 11s competit ; & ii, quibus Jus cefſit, fi deceſſerint 
Legatis. , © antequam res ab eo ibi | debitas conſequantur, Jus : tamen & 
26, < actionem ad hzredes tranſmittunt. Ea autem eſt-definitio Juris con- 
Theoph. eo. < fummari & perfecte queſiti : Jus igitur, Tito ita quzfitum & in eo quaſi 
dem libro * fixum, quomodo avelli & ei eripi queat haud video: aliaquidem eſt ra- 
Isſtit: ti- © tio defuncti (ut loquuntur) partis ceu trientis,cjus ſemisad'Titium perti- 
zulo. 19.de © bat ut unum ex proximis cognatis & executoribus; is a morte Sempronis 
bzredum © ſatin Titio delarus eſt: haud ceffit tamen ex eo tempore ſed tunc de- 
qualitate& mum cum Titizs adiit, & Patri Executor datuseſt : Jura enim heredi- 
diffrentis |< aria,vel quali, que pertinent ad aliquem ut heredem & ſucceſſorem in 
"gg * alterius Jus univerlum, non-cedunt nec quaruntur nifi hzreditate adita; 
« 1n mobilibus autem Executoris datio & confirmatio eſt inſtar aditionis : 
« utcunqueenim ſuppoſitum fit Titiam Executorem datum a judice, de- 
« fugcti triens ceſſit Exccutoribus & iftius ſemis Ti0, Jus adeo firmum 
« & ad haredcs tranſiturum, fi Ti#ivs Caio premortuus fuifſer, morte Cas 
: "= INtELs 
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*«;ntercidere & irritum fiert, a Jure & Ratione videtur alienum. Ad 
& hzc mortuo Patre-familias, cum de patrimonio queritur, an integrum 
« & ex aſle ad eum pertinuerit ccehbem forte & orbum, an vero commune 
« fyerit uxori & liberis ; Er quota uxoris & hberorum pars fit, urrum ſe- 
& mis an triens; Et liberorum Legitima an exaſle unius fit; An fi plures 
« fint hberi in quot uncias & partes dividenda fit: "Tempus mortis Patris- 
&« fmilias inſpicit Lex, de futuro haud folicita, nec quz runc ſunt quote 
& 2ugeri aut minui poſſunt ; quamvis Patrimonium rerum quz in eo ſunt 
< ;nteritu & frucrurm & foxtuum acceſſione augeri potelit & minui. Po- 
© ſito igitur Patrem-Familias deceſliſſe teftatum, relictis vidua & liberis; 
« yiduam autem & liberos haud diu ſuperſtites fuiſſe morbo autalio caſu ex- 
« tinctos ; tamen Executor Patris-tamilias haud aſſem ſed trientem tan- 
« tum conſequitur; licet tempore aditionis ceu confirmationis, nechiberi 
& nec vidua extiterint ; extiterant enim tempore obitus Teſtatoris & tunc 
&« partes | fecerant; ez autem ſemel quzſitz eorum morte haud evane{- 
&« cunt, ſed ad cognatos proximos & Executores tranſeunt. Poſito etiam 
&« Patrem-familias mortuum, {uperſtite uxore & unico tantum filio przter 
*hxzredem, nec alios reliquiſle liberos, filium autem ſecundo genitum im- 
&« puberem poſtea obiiſle ; fratre ſuperſtire; eocaſu ex patris mobilibus he- 
«res trientem conſequitur ſed ut Executor fratris & ejus Legitimam ; nec 
« yidua aut Patris Executor audiendi fi pro trientibus ſemiſles petant,cauſa- 
*<tirem ad alium caſum devenifſe, nec hzredem ex mobilibus aliquam 
«* partem carpere poſſe. Si Objiciatur in iſto caſu hzredem ex mobilibus 
&« nullam partem nanciſci immediate & Jure ſuo, ſed mediate & morte tra- 
«tris, & ut ejus Executorem ; In ſpecie autem factide qua agitur T itiuns 
&« tum hzredem fuifſe tum unumex liberis, & ſuo Jure hereditatem patris 
&« 2diifle, nec minus: ut unum ex liberis, Legitime liberorum ſemiſſem 
& adeptum ; Jura ilta 4vr«r« nec penes unum conſiſtere aut retineri 
_ "I Iitud facile dilvitur; tempus enim mortis Sempronii Patris-famili- 
« asintuendum ; eo autem tempore T itizs erat unus ex liberis, nec heres 
« erat aut efſe poterat, Caio primogenito ſuperſtite; ei hereditas morte 
« patris delata, ad Titium haud immediate fed ex fratris morte pervenit ; 
« Titio quaſi per ſurrogationem & ;jn«r8eer» in locum primogeniti ſub- 
<eunte: Cumigitur Tii«s,co quo Pater obiit momento, inter liberos fu- 
« erit, & ipſo JureLegitimam nactus eſt, nec 1njuria retinetquod Jure ha- 
«buit: Si Cats patris adiiflet hereditatem ei Titius heres foret, nec 
* minus ſic patris hzreditate potitus legitimam retineret : Quod autem 
* Caixs haud adierit, Titio nec imputandum nec officit : Patrimoniorum 
« fiquidem conditio, 8& Jura vidue, & liberorum, legibus conſtituuntur ; 
* nec 2quum eſt ea ex arbitrio hzredis pendere aut ambulare. Porro he- 
© reditatis delatio & Facultas 'adeundi, alus caſibus nedum hoc, haud pa- 
&« rum operatur ; herede enim perdvelli & Majeſtatis reo, hzreditasetiam 
«non adita amittitur & Fiſco queritur, 


Legitimation per ſubſequens Matrimonium. 


Perſon after his firſt Marriage, of which he had Children, having 

. Married again, and having diverſe Children by the Woman Mar- 

. ried to him in that ſecond Marriage, elder nor the firſt Children, which 
are thereby legitimate; Quarit#r, Whether the Eldeſt Son with the fe- 
cond 
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cond Wife, will be preferred to the Son of the firſt Marriage, as to the 

Right of Succeſſion ? Ratio Dubitandi, The firſt Marriage was ContraQt- 

ed Spe, and in contemplation that the Children of that Marriage would 

ſucceed, and the Eldeſt Son by his Birth had Js primogeniturz, as the 

firſt Lawful Son, which could notthereafter be taken from him : & e con-. 
tra, the Son of the ſecond Marrriage, the time of the Fathers Death, which 

is to be conſidered as to the, queſtion of the Succeſſion, is his Eldeſt Law- 

ful Son. Copitandare. - 

- Tfa Perſon may Marry on Death-bed, in order to the Legitimation of 
= CITY in prezudice of his Agnats; who would otherwayes 

ucceed ! | 


Marriage and L egitimation. 


T *&" being a Declarator intented, to hear and ſee it found that the 

Children were Lawful; in reſpect there was a promiſe and Copela, 
Qetritar, Tfthe purſuit, being after the Fathers Deceaſe, 1n order to the 
Succeſſion to the Good-ſire, the promiſe may be proven proxt de Fure, 
as it might have been before? My Lord Newtour or) pe me, that after the Fa- 
thers deceaſe it is found not probable by Witnefles. Laird of Lauger. 


Lenteratio. 


] Exreravio. vide Appellatio in Litera A. 


Libellarius Contra. 


. ] thellus five Libellaria, eft contrattus, quo intervenitmie ſcripturk res inmo- 
bilis venditur, certo pretio, certa mſuper penſione in fironlos anos ; 
.ea lege plerumque aadita mt ftato & contiifto tempere venovetur ; denuo 
numer ato pretio certo vel arbitrario. Hering de molendin. q. 29. n. 4. 
Eft Italis uſurpats, & dicitar « ſeriptara & Libello, ſex brevi charta, 


Tbidem, n. 6. 
Liberst. 


Naefinito Liberorum nomine, cenſetur atium de natis tempore -Conty 
1 non de naſcituris. Heriag de mokendin. queſt. 20.n. 19, e-Contrattus, 


Liferenter. 


Fa Liferenter of Lands Stock and Teind having Set the Lands to Ten- 
nants for a Duty for the Stock and drawing the Teind, and havin 

deceaſed before MHarrinma/satter drawing the Teind ; Queritwr, will ſhe 
be Lyable to the Heir for the half of the Teind? Ratio Dubitendi, For 
he Heir; Thar ſhe tlying'beforc Marrinma/s, he ought to have the half of 
_that Years Duty : And for the Liferenter, that ſhe had Right to the 
'Teigd after it was ſeparate and colleed, fo that ſhe might have iſ- 
poled of it; andhaving goittat, it cannot be wr ly-wony * andthat 

| the 
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the Legalterms are to be conſidered in the caſe of Debt, when dies cedi: : 
but in this caſe 2hi/ debetar, but ſhe has Rightto the Fruites Teinds, and 
Quota of them in the ſame manner as the Tennant, and as: if ſhe had la- 
boured. Vide Third and'Teind, Letter T, Vide Titular, litera T. q. 2, vide 
Milzns.Litera M. 

Where Graſs Roums are ſet for Jn of a Silver Duty (by the Ten- 
nent entering at Whitſunday) the half at Martinmaſs, and rhe other half ar 
Whiteſunday thereafter; Queritar, If the Liferenter deceaſe after Martin- 
maſs, whether the Martinmaſs Duty will belong to her Executor ? Ratio 
Dubitandi, That the Duty payable by the Tennant, entering as ſaid is, 
and going away at the next Whireſunaay is payable in reſpett ot the Cropt, 
and proventus of the next Year, either of Corns or faturs aaimaelinm ; and 
it is without queſtion thata Tennant paying a Silver Duty for a- Corn- 
Roum, albeit he pay at Martinmaeſs after his entry, yet it is payed for the 
next years Cropt; ſo that the Liferenter can pretend to no part thereof, 
deceaſing the time foreſaid : and on the other part, it appears that there 
may be a difference as to Graſs Roums, ſeing the half of the Duty ſeems 
to be payed for the profite of the Graſs, from Whiteſunisy to Martinmaſs, 
which falls within the Liferenters Right. 

Queritur, Quid Juris, As to Salt-pans and Milns if the Liferenter have 
the ſame in her own hand, whether her Right is preſently determined by 
her Death ? | | 

The ſame being ſet to Tennants from- Candleſmaſs to Candleſmaſs : If 
the Liferenter deceaſed after Lambmaſs and Martipmaſs, will her Execu- 
tors have any part of the Duty after Lambmaſs ?, 
 WhenRentalsare ſetin theſe terms, Thar befide the Rental Duty there 
ſhould be every five Years a conſiderable Sum payed, ain Conmtrattu 
Libellario; Gueritur, Ifthe Liferenter will have Right to that 'Sum, if 
it fall to be payed during the Liferent ? © 

-. Whenthe whole Eſtate ofa Nobleman is Diſponed reſervipg his Life» 
rent, or ofa- Baron ; will the Eiferenter have Votre in Parliament, and 
Voice in the EleQion of Commiſſioners for Shires ? FY | 

A Lady being Infeft upon her Contrat of Marriage in Lands for her 
Liferent; Quzritur, If Tacks ſet theteafter by her Husband will bind 
her ? Vide Terce quzſt: ultima. ERS, Gan Feats +: 


-_ * Extcutors of 'a Liftremter, 
FF. a Woman deceaſeth after Whzteſunday before her Husband, ' will her 
Executors have Right to 4 part ofthe years Farms ? 
© » Liferents. .. 


Tes as to Liferents (when the queſtion is berwixt the Executor of 
the Fiar and Lifereptet) vedic at Whiteſundey and Martinmaſs as the 


Terms. 


Legal 
2 Queritar, If a Bond! be, ito-a Man and his Wife the longeſt liver 
Man rider Jong , 
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ipayableat Loybme[s and Candlems/s:; and, the Hust cealing after 
b> Pile RehQ have Right to a half year as White 


5 will the Hushands 


fancy? 
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If a Father be Infeft in Liferent in Lands, and be content to renounce 
his Liferent in favours of his Son ? Q«eritur, If it be habilis modas to extin- 
uiſh his Liferent? Ratio Dabitandi, He 1s the Superiors Vaſſal during 
Ls Life, and cannot ceaſe to be Vaſſal without the Superiors conſeat, at 
leaſt ſine refutatione, 
hen a Vaſlalis Year and Day at the Horn, if he has granted a Right 
to be holden of himſelf, what will be the Import of his Liferent ? 

If a Liferenter do Diſpone his Liferent of Lands ; or if the ſame be 
Compryſed from him, and thereafter he be Year and Day at the Horn :' 
Queritur, Tithe Superior will have Right to the Liferent, as if the ſaid 
Right had not been granted? Anſwer. It is thought, he can have no 
other Right, than ſuch as the Liferenter had, and a with the faid' 


FFike Liferenter be Forefaulted, will not the King have the Right of 
the ſaid Liferent withoutthe burden of the ſaid Rights ? And if it be fo, 
Lux Ratio Diſcriminis? Anſwer, The King will have Right to the ſaid 
Laferent entire ; and the reaſon of the Diſparity is, that Treaſon is Cr:- 
men —_ and when the Vaſſal Fiar or Eiferenter doth Forefault, the 
Right cometh to the King Pere, and without any Burden but ſuch as he 
has conſented to; Whereas Horning is not DelifFum feudale but commune: 
and the Liferent doth not belong tothe Superior Jure feadali, but Statuto, 
ſo that he ought not to be in better caſe than the Rebel. 


Quando Dies cedit as to Liferenters. 


: Hen Rent of Lands is ViQual, the Heretor dying before White. 
| Sandy the Liferenter has Right tothe whole Year ; if after Whice- 
ſunday but before. Mertinms/s, The Relift has Right to the half; bur if 
after Martinmeſ5 to no part, becauſe  oyeady and Martinmaſs are Ter- 
mini Lepales as tothe queſtion, Cuande azes cedit. Queritur, therefore, 
xwhether wins Rear Bain Figyand Roums & agris ans; the cuſtom 
being in ſome places chat the Teanants entering at Whiteſandsy, payes 
ne Dae Tl rg 
hereafter, | Quid Juris as to us dy r White- 
fund or after Martinmaſs? a AYP | 
The —_— is, If, = the 4 9Ton Corn-Roums, the Ten- 
nant an ragr tthe Duty. ed in Money by the 
'Tennant entering at TRY wdzy, thehalf at Marrs, and A bh 


kalfat Whiteſunag ? . | 
Vaſa Ligins. 


NJEmo poteſt offe final duorum Val Ligius. Thef. Bef. litera L. p- 
—_— | 
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"+ "Lemitation of Fees-'-. 
Difponed to a perſon, and the Hoirs Malc defoending of 
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er ilzicing to the granter and his Heirs," Queritur, If 
bis forefaldo fall; white way will rand his Hae 


rhe Grantor being Suporiarand his Heits 
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attain tothe Right, whether as Heir of Proviſion to the Vaſlal ? or per vi. 
an Conſoliaationis, and by a Declarator that he has Right by the retura 
foreſaid ; and that the P 1s conſolidate with the Superiority ?' 

Whether he will be Lyable to the Vaſſals Debts ? Ratio Dubitand;, 
'The Vaſſal was Fiar and might Contratt Debt, and whoever ſucceedeth 
to him ought to be Lyable thereto. | | 

If the Right be granted to a Perſon, and the Heirs of his Body, with- 
out any. er Proviſion or mention of return, whether will the King 
have Right as-«/timus heres, or the Superior? Anſwer. The Fee not be- 
ing ſimple but limited ; Ir is thought, that the Superior ſhould have Right 
ſeing the Fee is limited. And the King cannot ſucceed but by way of Re- 
pretentation and as heres #/timas, and there can beno Tranſmiſſion beyond 
the Limitation. Bur if the Lands be given to a Man and his Heirs what- 
ſomever, the Fee is ſimple ; and the Granter having ſimply and abſolutely 
given away the ſame, he can pretend no Right to the ſame; and the King 
cometh under the generality of Heirs whatſomever, bein g «ltimas 
beres. * 


Litiſconteſtation. 


F Removings, Spuilzies, and Ejettions, which are interdit?4 poſſeſſoria 
] Litiſconteſtatione perpetuentur for fourty years, or only three ? 

The ſame Queſtion may be for Servants Fees, Houſe-Mails, and ſuch 
other Actions which preſcribe in three years. 


Quo caſu Poſſeſſor in mala fide conſtituitur per 
Litiſconteftationem © quando non? _ 
| ] Piſcontefatio poſſeſſorem male fidei conſtituit, adeo ut ab eo Tempore ; ad 


4 reſtitutionem fruttuum teneatur : hoc tamen verum eft in iis, qui per Li- 
tiſcomeſtationem vere in mals fide conflituuntur uelati ſi res feudalis Emphyteu« 
rica petatur, aut vindicetur, ob feloniam commiſſam: aut quia tempus 
hocationis tranſaitum eft veraque ſit cauſe vindicationis, quam etiam poſſeſſor 
nec minus obſt inate contendit. ne X 

Seems eſt, ft ego rem emo ab eo Cujus eſſe put abam,: tu vero dicis eam ad te per- 
tinere, & nihil addacis preter petitionem & nunciationem, tw! quis bona 
fidem habeo, Litiſconteſt tio me non vera ſed fitts efficit male fe ſſeſſorem ; 
& 4 fruttibes merito exeuſor, donec ſententia feratur, Thel, d. in litera 
K. 48. verb. Kriegsbevveſtigung., Sect. pen. p. 478. 


0 


| Locus Pamnitentie, 


A Fer Articles of ent are ſubſcribed, , of which one is; that they 
F\ ſhall be extended ina' Contract: Quaritur, If there be Locus peni- 
rentiz? Ratio Dubitanidi, Becaule antequans totum negotium in mundun ſit 
redatFum licet rope 7 Wake d, de fide Inſtr amentorum, yy 
- Ani agreement being to be perfected in Writ, whereby one-of the Par- 
Ges wen webs obliged) y a Sumof Money ; there was a Letter Written 
thereafter by this petty? deſireing that the Write may —_— and 
Fares of ring 
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bearing that he ſhould rform conform to the ſaid agreement, - Qezr:cur; 
Tf he be bound by the {aid Letter, -ſo that there is no Locus penitentim? 
Azſwer, It is thoughe,that the bargain being tobe perfected in Writ, and 
until then there being /ocas penitentiz,: The Letter promiſing performance 
doth imply a condition. Y:z. If the Write be p ed and ſubſcribed: * 
ſeing upon the drawing of Writes there may ariſe Queſtions which may 
kinder theperfecting of the ſame, &* mult a cadunt inrer calicem RC, 


M. 
Mare. 


Are dicitur efſe de diftriftu illias Civitatis, ſeutoci, qui confinit cum Ma 
ri: O& habentes Turiſdifttonem in territorio cohzrenti Mari, dicuntay 
babere Furiſdittionem in Mari intra centum .milliaris. Jus Fluviat.. p. 152. 
& 496.0. 23 Bs 33 +, -: 48 
Marriage, 
TF the Superior Infeft the Appearand Heir being unmarried, doth he 
[ {s from + ng - oa pk * 
Marriage be due, 1t the rand Heir be. either /enex or valetu- 
> And either abode wiwihng w Marry? ſe { | | 
It ſcemeth; Ce/ibate is not Delictum, 1o thatthe Caſuality thereby ſhould 
ariſe tothe Superior ; but only the Merrying without the Superiors con- 
ſent inferreth contempr,. and conſequently Deliftum & penam ? 

' Tfthe Appearand Heir be Married in his Fathers time and have Chil- 
—_—_— eraſer Marry after his Fathers deceaſc,will a Marriage fall to 
rt perior 7 g . = ik VN J W. 33, : THI 5 
*  Ifrhe geo the Appearing, Heir. of Watd-Lands ſhould be mo- 
dified, with reſpectto the value of the Ward Lands,without confideration 
of his Debts? . .1r appears thatthe Superior ſhould not be in worſe caſe by 
the Deed of his Vaſlal: and yet he may bein better, for if the Heir have 
beſide a perſon! orother Eſtate, the Marriage will be modified.to be ſuch, 
asthe TOO t0a Perſon of that Eitate may be thought in probabiliry to 
amount to. i " 130 Dr ne 

Ifa Perſon holding ofthe King, and other Superiors Reſpeive ; of the 
_—_ but of them W _ may relign. 1 the Kires hands ta be 
holden Ward i» zma«lationers, and of purple to prejudge . other Supe« 
riors ? Saltcoats. ttt wait 
- .'If Parties be Married 
impotent, a5/if it may 


W _— 
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which doth legitimate the Children. Qzeritzr, Tf theſe Children will 

>= Aucceed with other Children of lawtul Marriages, at leaſt to their Pa- 

=” If they will ſucceed to their other Kinſmen? or ifthe Legitimation will 

= > only import that they are not Spurs, and that they have Teſtament; fattie 
—= 


If a marriageafter Inhibition, may be reduced upon that ground ? 

What ate the Legitima Remedia ro compell parties to conſummate mar- 
riage upon Contrats? Wherher they may not only be decerned by the 
Commiſſars, but by the Church, under the pain of Eccleſiaſtick cenſure ? 

Where ſome Lands hold ofthe King Taxt-ward, and others hold of him 
Simple ward, Cxeritur, will he ger both the ſimple Marriage and the 
taxt? Sir John Caninghame faith, it wasdecided in the caſe of Innernytie, 
for both. 

Marriage being diſſolved within year and Day, whether the Gifts, and 
— given hinc mmde may be repeated ? [-m, whcrher the gifts given by 

* friends will fall under communion ? So that the Maxim, Far Marriage 
being d.ſlolved within year and day is 1n the ſame condition as to all in- 

* tents as if it had not been, Is only to be underſtood of Dos & Donatio 
peopter nmuptias. 

If an old Woman /uper anos, and paſt the age of Marriage being about 
Threeſcore years,ſhall ſucceed in the Right of ward-Lands, whether Mar- 
riage will be due? Tohn Bonars Heir 

Quid Faris if a widow either man or woman, inter annos nubiles ſhall 
ſucceed to Ward-lands? Barclay of Pearſtoun, 

If a Perſon have only'two acres, or a mean intereſt in Ward-lands, but 
a very great intereſt otherwiſe, Whether will his Marriage be conſidered 
with reſpe&t to his whole Eſtate? 

Seing the M—_ of appeirand Heirs belongs to the eldeſt Superiour, 
Quzritur, who ſhall be thought the eldeſt Superiour, whether the eldeſt 
astothe Lands, or as tothe Vaſſal; and if it be tobe conſidered, which of 
the Lands, was firſt given in Tennandry ? 

Quid Juris when a Marriage is (allen, but not declared nor gifted ? 

A Marriage being contracted berwixt a woman Pubes, and one that is 
impubes, Guzritur, Tfit bea Marriage, at leaſt as to her, ſo that ſhe can- 
not marry withanorher in the »teri that he is not pabes? Ratio Dubitandi, 
That a Contra& being mutual cannot Claudicate. 

A Father, by his danghters Contract of Marriage, having diſponed to 
herand the ſecond Son of the Marriage,and the other Heirs therein menti- 
oned his Eſtate,under Reverſion and certain other Conditions; and in ſpe- 
cial if he ſhould ordaina certain Sum ſhould be payed by theſe who ſhould 
ſucceed to the Eſtate, to his Daughter and her torſaids: and the faid con- 
traQ bearing alſoa Tocher of five 7 ho/and pounds to be payed preſently to 
the Husband : Q«#ritzr, Ifthe Marriage be diffolved within year and day 
without Children, whether the' Contra& will be ineffeCtual as toall intents, 
as being cauſa data & non ſecuta cum effettu? Or whether it be as to the 
Right of the perſon of the Daughter,e:ther as to the Eſtate or as to the ſaid 
Sum #þ/0 facto. void, at leaſt reduceable? And whether ſhe may repeat 

+ the Tocher from:the Huſbands Heirs? Laay Tefters contrat# of Marriage, 
being diſſolved within year and: day. 7h A 
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A perſon being Heir to his Father in a great Eſtate holden blenſh; And 
having a ſmall -piece of Lagd holding ward, which he may ſucceed to ay? 
Heir to his Father. Quzritzr, If notwithſtanding he is Heirgeneral and 
Heir in ſpecial in the. Lands holden blenſh, he needs not Enter to the faids- 7 
ward Lands, in order to befree of a Marriage, which would be conſide» © 7 
ted with reſpe& to the whole Eſtate? Rarro Dabitandi, That being Heis * 
as aid is otherwiſe, he cannot refuſeto be Heir of the ſaid Latids. 4nſwer. 
It isthought, that if he was charged to enter Heir in ſpecial at theanſtance 
of a creditor in ſpecial,he could not renounce : But the ſuperior cannot urpe 
himto Enter, but will have only the benefite ofa Nonentry : Seing ths 
faid other Lands,and any intereſt he had as general Heir are 4:/tin:7 patri- 
monis from ward Lands, and he may owne the one without the other, 

If the ſuperior may affe& and evilt the ſaid ward Lands by adjudication, 

for the Marriage ofthe appearand Heir,conſidered with reſpe& to his other 
Eftate, in prejudice not only of the appearand Heir, but ofany who ſhould 
thereafter be appearand Heirs? Ratio Dubitandi, That the Marriage 
being but a Caſualiry may exceed more than the double of the yalue of the 
Lands, which is abſurd. Cogitandwum. | | 
If theappearand Heir will notwithſtanding be lyable to the Marriage, * 
albeit he doth not enter nor renounce to be Heir, as to theſe Lands? Rawo 
Dabitandi. That Refutatio of vaſlals is not admitted, unleſs they ſatisfy the 
caſualities already fallen. An/wer.It is thought, he may renounce and be free | 
of the caſualities perſonally ; without prejudice to the ſuperior to afſeR the 
Ground: and the caſe is different from that of vaſlals infeft, Seing they 
having accepted the Righr they cannot offer to renounce,unleſs they p 
what was formerly dueto the ſuperior, being frutt«s Dominij; whereunto 
not only the Ground but they are | able peronally,by reaſon of their Right 
and poſſeſſion, and it cannot be laid that the appearand Heir, has either. 
Mortounhall. 2 . | 

There being diverſe Adjudications of Land holding ward within year 

and day, but Infeftment _ upon one; and that adjudication whereupon 
Infeftment.is, being before the debitors deceaſe, and therefore ſtopping the 
Ward; . and the reſt after but within year and day of the firſt Infeftment, 
Queritur, Ithe firſt be ſatisfied by intromiſſion, may the ſuperior claim 
the Ward ofthe appearand Heir of the Debitor being Minor, in reſpeQ the 
at of Parliament Debitor and Creditor doth relate only to the intereſt and 
and competition of creditors, and doth not prejudge ſuperiors of their Right 
and caſualities; and the adjudger Infeft is only vaſſal; and the other ad- 
judgers are not vaſlals; and by them the ſuperior can have no caſuality 
either of Liferent, Ward, or Marriage? ' Cogitandum. L. Bancreiff. 

When diverſe Lands are holden of the King, ſome in ſimple Ward and 
others Taxr as tothe Ward and Marriage, Quzritur, when the Marriage 
falls, whether the hg wil have both the {ſmple Marriage and the raxt 
Marriage ? Anſwer. 'I hat fince at one timethere can be but one Marri 
there can be but one Caſualty for the ſame: and as the King would have 
but one Marriage, albeitthefe be diverſe Lands holden ward of him ſimple- 
Ward; So in the caſe foreſaid, where there are ſome taxt, he cannot have 

ewo Marriages; and the taxt being only eſtimerio, where there can be 
no Marriage there can be no Taxt due: The ſame queſtion may be of Lands 
| | holden ſunple and Taxt-Ward of a Subje&. 
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the Marriage? 


Marriage C landefline 


Y the aft of Parliament anext unlawful Ordinations,theſe whoare ſo Mar- 

ried amitting jus marits & relicte, Queritur, It the Husbaud Loſeth 

his Curialiry or the woman her Terce? Or only Js maritias tothe Com« 

munion of moveables; At Specially penal being ffri& juris, and there 
being, beſide, other pains? 

It Clandeſtine Nuptie without conſent of Parents, though they bind rhe 
parties ſo that they cannot Marry with any other, yet will be nullas to 
Parents and friends, that the Children cannot fu ro them againſt their 
wall s | 


Materns Maternis 


F in no caſe that Maxime Materns Maternis has place with us? And in 
ſpecial ( in that viz. ) if a Perſon ſucceed to his, Mother and deceale 
without Heirs upon the Fathers ſide, will the Fisk exclude the Mothers 
friends, the Eſtate being profecfitious and deſcended from her? 
In Allodialibus there is no ſucceſſion of the Mother or her friends «#:ve ; 
but —_—_ femineis, if a Sof ſhould ſucceed to his Mother, and ſhould 


thereafter Die; Queritur, whether his Heirs upon the Fathers fide would 
ſucceed 
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ſ:cceed toſuch Lands, or his Mothers Heirs ? ' Ratio Dubitands Thatthe” 
faid Lands are given 4b initio, primo inveſtito and his Heirs, which muſt 
be underſtood hzreaes Saxeuints: and the ſon having ſucceeded to his Mige * 
ther, his Heirs upon the Fathers ſide cannot be thought to be Heirs eithep = 
to her or her predeceſſors: and therefore in that caſe 1t is to.be thought, that 
the Rule ſhould have place Materna maternis: and there is the like reaſon 
in Patents of Honour being quaſi feuds; and being granted by the King to - 
the receiver of the Patent and his Heirs; ©: - "+ ol 

A Perſon, as ſaid is,being infeft in Lands as Heirto his Mother, and die« © 
ing without iſſue: whether will his neareſt Kinſman upon the Fathers fide © 
or Mothers ſide ſucceed to him in the ſaid Lands? Ratio Daubitandi, That 
by our cuſtom the Farhers friends are alwayes preterable ; and that Rule 
Paterna Paternis & Materna Maternis has no place: and yet it is thought 
that in mobilibas, when a perſon has Right tothe ſameas Executor to his 
Mother they go to the neareſt of Kin upon the Fathers ſide; Becauſe there 
is no affetioas to mobilia, and rhere is no Limitation or Deſtination of Heirs 
as to theſe; Butas to Lands, whenthe Right is taken toa man and his Heirs, 
and a woman ſucceeds to the ſaid Lands, and thereafter her ſon as. Heir to 
her, if the ſondie without iflue,his Morhers Heirs ought to ſucceed : Seing 
by the Infeftment no perſon can ſucceed but he that is Heir of blood to the 
perſon firſt infeft, either immediately or mediately. | 

Quid Furis, as to Bands, for Sums of money? Anſwer, It appears, that 


there iseadem Ratio, Seing there is 1n bands Limitatio heredam. 


Matrimonium 


« (Oh nuptialis benediQio & ſolennis & pnblicus in Eccleſia benedicendi 
« \ ) ritus, vera eſt. Matrimognii apud Chriſtianos executio; ex quo tem- 
« porejura Matrimonii vigorem ſuum obtinent, Licet concubitus non fuerit 
« ſecutus. . Chriſtenius de jure Matrimon. Diſſer. 1. quzſt. 1. 

« Si poſt ſponſalia pura, concubitusacceſlerit, & ſponſa conceperit, ſpon- 
& ſys vero ante confirmationem diem obierit; de jure, partus non eſt Le. 
« gjtimus, quia non eſt ex juſtis nuptiis. Idemeadem diſſer. Queſt. 2. 
_ «Tfto caſu licet interdum Sponſalia habeantur pro Matrimonio, illud 
& locum habet ſolummodo, quoad vinculum mutuz promiſſionis, ne illud 
« temere ſolvatur, non quoad rel:1quos Matrimonii effe&tus. Ide. eadem. 
& diſs. -- | | 

__* ure Civili, Divino, & Canonico, non aliter Legitimum eſt Matrimo- 

« nium quam fi Parentes conſentiant; nec minus Matris quam Patris con- 
<« ſenſus requiritur, . przſertim mortuo Patre. 

« Non intereſt, utrum conſenfus ſit expreſſus an tacitus; paria enim ſunt 


© conſentire & non contradicere. Idem de ſponſalibas, Diſs. 1. queſt. 3-P. 17, 
« a» 18, 


« Parentibus non permittitur Matrumonium impedire, fi id fiat injuria; 
& & cum cauſa ſit cognoſcenda, Statutis quarundam Civitatum, cautum 
«© eſt parentesiſto caſu ad Judices Eccleſiaſticos ſeu Commiſlarios cauſfarum 
« Eccleſiaſticarum efſecitandos; &fi Liberi fint minores viginti quinque 
« 2nnis, non tenentur parentes rationes ſui Difſenſus proferrezſia Li 1 an 
& num yigeſimum quintum expleverint, Parentum oppoſitio non aliterlo- 
&« cum habet, quam ſi juſtas Dilſenſus cauſas proferant; 16:4. P, x 9. 
| Si 
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Ss 2s; Titizea conditione Legetur, i arbitratu Sezz nupſerit, habetur pro 
= Znonadjcta, & debetur Legatum licet conditioni non pareatur.Chri/ten: de 
= fjonk gun. 17. 

= > *Siad ſponſalia clandeſtifia, quz conſenſu Parentum carent, concubis 
—— «as acceſcrit,non. confirmatur Matrimonium, fi parentibus juſtz cauſe 
hec ſententia curijs Holland : placuit. idem queſt. 20. 


Menſrs 


«OT Menſisſimpliciter proferatur, intelligitur de menſe ſolari & Duode- 
p «,) cima parte anni, veltriginta Diebus. Theſ. Be/. in Litera -M. 68, 
« verbo Monat. p. 664. 


Menſura T axatruve © Demonſtrative. 


& F Ntereſt utrum Menfſura in venditionibus Taxative, an vero Demon- 
« F ftrative adjiciatur : illud fit cum ab ipſa menſura contractug initi- 
« um ſumit, hoc cum a corpore. Jus fluviat, P. 810. 3.58. 


Militia 


7 fm Gentlemen that went out in a Troup in the late Expedition, 
having been at Charges for a Banner, Trumpet, and Coat, ec. 
Qzzritur, It the ſaid Charges may be laid upon the whole Shire? An- 
Jſwer Negative, Seing the Militia-Horſe did not go out; and it was mu 
nus Per/onale upon the Heretors within age to go out, 


; Mails. 


Defun& being in Poſſeſſion of a Miln being a Horſe-miln ; whether 

will the ſaid horſe and other z»/frumenta mobilia that are in the Miln, 
belong to the Heir? | 

Qard Juris as to Milns when they are either ſett to Tennants or poſſeſſed 

by Liferenters 9oad the duties of the year wherein the Liferenter dyes?vide 

Liferenter Liters L. and the like caſes of Third and Teynd and Titalar, Lis 


tera T. 


Miniſters Stipends in a Reddendo. 


N Infeftments of Ere&ion, the Reddendo is ordinarly a blenſh Dutie, and 
beſide to Pay to the Miniſter the ſtipend therein mentioned Queritar, 
whether the ſtipend be Debitum fund;? Ratio Dubitandi, That what is 
due upon the Readenado not relating to Lands, but to Teinds which are not 
undus & ſubjettum permanens, Eut a Benefit ariſeing out of the Lands; 
ſuch a Reddendo nox afficit fundam ; no more than 'Teinds and a valued 


dutie. 
Minor. 


Wy. the Heir ofa Minor be reſtored upon that ground, That the 
Lands being Entailed he reſigned in favours of the Heirs what- 


ſomever? 'There being no Leſion tothe Minor. 
Ii Minor 
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Minor non tenetur Placitare. "Þ 


M Inor noz tenetur placitare holds not, «bi agitar de Doloculpa wel oblige | 
tione Defuntti, as in Recognitio  Forefaultures *&c. Cranburn "JF 


contra Lady Carnegy, Humby contra his Neice, ET... 


3F 


Redufion upon minority. 


Ands being diſponed toa M inor, and after his prefeCt age the Bargain 
'B being queſtioned as being to his prejudice, in ſofarr as the ſame was 
for Eighteen years purchaſs and a half, & the {ame might have been bought 
at Seventeen according tothe rate of the times. Quzritur, If ſuch Lefion 
not being Enorm ( and modica) be relevant? Ratio Dubitandi, The de- 
fender contraQted boa fide with a Tutor the pupills Father, and Licet Con- 
trahentibus ſe invicem decipere, and non conſtat notourly, "That that 
was the rate; and ſome of the witneſſes declare the contrare ; and the de- 
fender will get a Buyer at the ſame rate. 7weeddale contra Drumelzior, vide 


Annualremt for Damnage, Litera A. | 


Decreet againſt Minors. 


| F a Decreet againſt Mipores indefenſos, no Curators being called in ſpe- 

'Þl cial but in generalat the mercat Crols if they have any for their intereſt, 

fl be null? Ratio Dubitandi, Geſta cum adultis non habentibus Caratores are 

| not void : and on the other part, by the common Law Datur Curator ad 

Litem, & Minor non habet perſonam ſtands in Judicio., & lata Contra Minores 

indefenſos ſententia, non Tenet. L. 45. $ 2. ff. de re judicata. vide Peres. 
Inflitut. Lib. 1. ae Curatoribus. & Dantarne invitis. 


Mobilia. 


F Mobilia has Situm,when they are here animo & deſtinatione Domini - fo 
that when they belong v. g. to Engliſhmen they are to be thought Res 
Scoticx and to be affeted with the Laws of Scotland; and he cannot diſpoſe 
of them by a nuncupative Will. And e Contra, It he ſhould change their 
ſitum, and tranſport them to ſtay in England? 


I  Mobilium wihior poſſeſſso. 
| M Obilium wilior & abjetFior eſt poſeſſo & facilius acquiritur & amittitur, 
q i 


uam immobilium, in ea non caait tanta affettio: non eſt Locus in ijs re- 
dhibitioni Gentilitiz ſive juri =pnuww;, Hering. de molend. qualt 8. n. 58. 
& {equent. 
" Mobilia ſequunt ur conditionem perſong ſvve Domini, adeo ut ejus ofſibus adere- 
W. ent att ive & paſſive: Immobilia autem co-hzremt Territorio, . 


Modus 


ww 


in. L 4 TW 
Modus bablis. 


= JFa perſon haveing Right to Lands (wherein another is infeft and in PoC. 
;- Sp on,ſo that he has thebenefit of a poſſeſſory Judgment) ſhould diſpone 
© hisRight, which is preferable intavours of the ſaid party who is infeft and 
 , inPoſſeſſionasfaid is; and thereafter another perſon upon a polterior diſpo- 
+ Ffition ſhould compleat his Right ——_— : whether or not will the (aid 
jor Right at leaſt Extend to and import a diſcharge of the a&ion of redu- 
ion, and militate againſt the ſingular ſucceſſor ? 
If a ReduQtion being intented, the purſyer judicially Declare that he 
es Simpliciter from the {aid ation, will that barr a ſingular ſucceſſor; 
+ Seing the {aid Declaration is upon record,whereas in the caſe above mentio» 
ned the diſpoſition is a Latent deed, which cannot prejudge a ſingular ſuc- 
ceſſor? | 
Ifat leaſt if it were Regiſtrate in the regiſter of ſeaſins,it would prejudge; 
being none ofthe Writs appointed to be regiſtrat therein ? 


: Molendinum. 


127 


On licet molendinum exſiruere in flumine publico, ſine Principis conſenſa, 
Frits: Jus fluviatile p. 10. n. 128. 


Molendina aquatica. 
fOfendins igitur aquatica ſunt de Regalibus, Idem p. 13. n. 175. 


Molendina Bannaria. 


M Olendina bannaria ſunt, ad que integre Communitates vel Pagi praciſe irt 
coguntur, Jus Fluviat. 1225 verſus finem. 
Luz appellatio inde videtur ſumere originem, quia Bannire apud weteres 
Germanos 1dem ſignificat quod Sancire, Jubere, Edicere. Hering. de Molend. 
q. 11. N. 2, & 3. 


Maolendina navalia Immobilibus accenſentur. 


a Olendina navalia pro immobilibus habenda ſunt. Hering de Molen- 
& dinis q. 8. n. 26. quia zdificans ea intentione & deſtinatione ea 
« extruit, ut ſemper & perpetuo non pro motu ſed pro molitura in ipſo flu 
* mine manerent ; Nec J,oww & molendinum aquaticum perpetuz 
« morz cauſa ad ripam\ exzdificatum, plus przſtare poteſt yu Molendi- 
«hum navale; nec in illoquidquam nominari poteſt quod huic non infit, 
* rotz molares & cxtera omnia. idem q. 8. 26, & ſequen. Ea deſtinatio & 
« attributio ad molendum, molendinum immobile reddit. 


Maolending mnwuene 


G Olendina wyerxe alata, ſeu vento agitata, immobilibus accen- 
" ſentur: Idem eadem. quzſt. n. 40. 
Diſtricts 
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Diſtrictus Motendini. 
« Endit3 moletrina, licet non fiat mentio diſtriftus,id eſt, jus cog = -" 


” di ſubditos molitoris ad molendum, vehit tamen ; quia ſin 
© rel ahenatio pertinentias rei continet. Jus Flaviat. p. 1229.44 31. 


Quomodo qui ſunt in diftridu Molendini 


cogt queant ? 


« F= Tiamſi is qui emit Moſendinum, non poſſet JurisdiQtionaliter coge- 
” E re Ruſticos inhabitantes in diſtrictu Molendini; poteſt tamen eos 
© cogere per aCtionem, per manus injettionem in frumenta & fruges Mo- 
& lendas. Hering. de Molendin. q. 11.7. 145. 


An qui ſunt in Diftridu alibi molere poſſent 2 


« OVUbditi in aliis Molendinis molere poflunt fi Dominus Molendini 
&« \, ) non procuret corum grana in molaſua bannaria contundi intra ſpa- 
« tzum viginti quatuor horarum. Idem quz#t. 11. 139. & alis ibi ab eo laudats: 


An Extrui poſſit Molendinum quod noceat vicino? 


« E\Uperioris Molendini Dominus prohibere non poteſt, ne in inferiori 
0 g loco alius Molendinum exſtruat, tametſi ex eo futurum ſit ut ſuperio- 
« rjs reditus diminuatur ; quia ex eo quod quis fſuo Jure facit, teneri non 
& poteſt, licet akteri per conſequentiam noceatur : diſtinguendum eſt, qua 
< ratione ſuperiori vicino noceatur, nam fi ob id ſolum quod minus fre- 
. *quens fit Superioris Molendini commercium prohibendus non eft, cum 

—» is poſſet quiſque conditionem Meliorem facere, etiam cum al- 
* terius detrimento, dummodo citra injuriam : Si vero ob id quod cur- 
< ſus aquz.impediatur, & ex reſtagnatione fiat ut ſuperius Molendinum 
& perinde exerceri nequeat, prohiberi poteft : nam fic deber quis rem ſuam 
&© meliorem facere, ne vicini Deteriorem reddat. Heringius, de Molendinis, 


© Q. 14. #. 3O. | 
An Molendinum poſit Extrui fine licentia 
| ; | Principis ? 
. « TN. flumine publico navigabili auttalefaciente, non niſi ex principis 


& F licenitia : fed in alio nonnavigabili, attamen publico, ſola Gentium 
5 authoritate Molendinum extrui poteſt. Idem guzft. 15.7. 39. , 


Reſtagnatio Molendini. 


«. OI duoincodem flumine Molendina poſſederint, quoad Reſtagnatio- 
&« , ) nempaQa & conſuetudo primum fervantur ; tus deficientibus, qui 


«prior aditicavit priznas habet partes. Idem qazſt. 20. #. 10. 


Uſus 


' 
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CY 
Uſus Molexdinorum Furi Civilt ignotus. 
« Uz de Molendinis nunc obtinent & in uſu ſunt, Turi civili 1gnota 
« ſunt maxima ex parte ; nam poſt Imperii tranſlationem ex Oriente 
«c in Occidentem tempore Carol; Magn;, etiam Juris mutatio ſucce{ 


«fir; & uſus Molendinorum alio loco efle ccepit quam apud Romanos : 
« adeo- ut Molendina exftruendi facultas hodie non amplius fit communis, 
« ſed privata ut plurimum ; ſiquidem Principibus, Comitibus,8& Baronibus 
« 2bImperatore ; a Principibus rurfus viris nobilibus & aliis cum Territo- 
& rio & teudis Jure Clientelz tribuitur ; ita ut jus Molendinorum probene+ 
« ficio Regali aut principali z{timetur. Heringius de Molendinis. Queſt. 
&« 7. Bt. 4. & ſequent. p. 124. 


Ubi convenit, ut pro Familia molatur, 


quid Furis fs aufta fit? 


« OT in conceſſione feugi aut Emphyteuſeos aut fimplicis ConduQtionis, 

< g pactum adjiciatur quod debeat accipiens molere frumentum pro tra- 
«dente, ipſiuſque tota Familia ; eaque 1 auQta fuerit pro omnibus molere 
'& debet gratis, aut codem quod convenerat pretio : poteſt enim evenire ut 
&« Familia minuatur & ſic molitoreſt in lucro: Cum igitur penes eum eo 
&« caſu foret Lucrum, debet damnum entire: Idem obtinet in Furno, & 
« conceſſione Lignorum pro familia. Hering. de molen. quzſt. 20. n,- 15. 


« & ſequen. Ces 
If a Mother and her Friends may ſucceed d _ 


FF in nocaſe Cognati on/the Mothers fidecan ſucceed? Anſwer. Tr is 
thought that they ought to ſucceed ; f{eing the Son ſucceedeth to his 
Mother and her Friends; and Js ſacceſſionis ſhould be reciprocal, being 
founded upon Proximity of Blood, which is the ſame to the Mother and to 
the Son : But in this our Cuſtomeis larne, and opus eſt wel conſtitutione vel 
Deciſione, 4 


Mutuun, 


Utuum & Commoiatum and ſuch other Contracts which are ſaid Re 

VI contrahi, and not nudo conſenſu;, Queritur, If they may not be 
ſaid to be Contracted, when a Write is Subſcribed thereupon, obligeing 
rſons to lend Money or Commodare ? Anſwer. Such Contracts cannot be 
aid tobe Mutuum or Commodatum niſi res intervenerit ; And yet d« 


zur ex iis att io preſcriptis verbis, or in fattum, 


K k N. 
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N. 
| Non-entry. 


F the Superier of Lands holden feu, will have, during Non-entry, _; 
both the Feu-duty as his own, and the Non-entry Duty as Caſuality _ 
and Fruit of his Superiority ? 

The Superior being in Non-entry. Q«zritzr. Though the Non-entry 
were declared, whether the Liferent Eſcheat of the Subvaſſal would be- 
long to the immediate Superior? Ratio Dubitanai, It is not a feudale 
Deliftum and commiſſum , but ex lege, which is in favours of the.imme- 
diate Superior. : | ; 

' If the Superior ſuffer the Appearand Heir tobe in Non-entry and to 
poſſeſs without a Proceſs for Nonentry ; If he may have a real Action of 
poinding the Ground againſt a ſingular ſucceſſor? | 
Tf the full Duties will be due to the Superiorwupon account of Non-en- 
try following the Ward, albeit the Superior was not in poſſeſſion during 
the Ward? | | | 

Qzzritur, When Landsare Diſponed by a Baron to be holden of him- 
ſelf; If before Declarator of Non-entry the full Duties be due, when the 
Lands are Diſponed without any mention of Retour or Extent ? Anſwer. 
If the Lands be Diſponed to be holden from the Diſponer of the King, a 
proportion only of the Retour Duty is due ; Becauſe the King and the Diſ- 
poner having IINDOP the old Barony ſhould be extended, That 
part which 35 Diſponed to be holden of the King cenſetur eodem Jure with 
thereſt ofthe Barony ; But when the Baron Diſpones a part tobe holden of 
himſelf withoutany mention of Extent, the full Duties may be claimed, at 
leaſt the proportion of the valued Duty. 


 Nowo-damus. 


"M- HE King having granted a Charter with a Novo-damus, Quzriter, 
If he ſhould have ſucceeded to a perſon having a better Right 
either upon Forefaulture or Recognition, or as next Heir ; will the Nowo« 
damus barr him? Or if the Novo-damws ſhould be underſtood to be re- 
ftricted toany Right or promac or claim the King may have to the Lands 
by the Right of the Refignant, as falling in his hands by Forefaulture of 
himor his Authors, or otherwayes from their Right, and the committing 
of the ſame, either for ever or for a time ? | 

Quid Furis as to other Superiors having ſucceeded to perſons having a 
better Right ? ws: | 
* - Quid Faris, Tf other Superiors have received any Vaſſal upon Reſigna- 
tion or otherwayes ; it they may queſtion their Vaſſals Right upon anos. 
ther unqueſtionably better, falling to them as ſucceeding to any other 
perſon ? 00 
_ Lands: 


A gc LITER . _ — 

| Lands having fallen to the King by Foretaulture, rhe perſon Forc« 

* faulted having buta Right of Superiority, the Property belonging to Vaſ. 
Gals: Quzrizur, If upon Reſignation of the Subvallal inthe Kings hands 
as immediate Superior by the Forefaulture; a Charter with a Novo-damus 
will put him 1 that Condition, as if he had from the begin. 
ning holden of the King;fo that theKing cannot interpole another Superior 
by Diſponing the Superiority thar did belong to the Traitor? Ratio Da 
bitandi, That the Novo-damus 15 equivalent to an Original Grant: And 
yet 1s thought, That theNovo-damws 15 Only an acceſſory Right,and in ef: 
Clauſula executtva;, whereby the King gives the Property, that belonged 
to the Reſigner with all Right be could pretend thereto ; But not the In« 
tereſt and Superiority that belonged to the Traitor, unleſs it were expref- 
ly Diſponed : & attus agentiuns non operantur ultra eorum intentionemw. Dus 
can of Luna, | 

The King having granted tomy Lord Kjncardine, and thereafter to the 

Chancellor a Gift of the Wards and Non-entries that had fallen or ſhould 
fall during the time therein mentioned Refpettive; and thereafter havin 
given diverſc Infefrments with a Nevo-damas, Queritur, If the forefa;l 
- Donators could be prejudged by the faids Nowo-dammw ? Anſwer. Ir is 
thought that the ſaids Novo-damze are of the nature of Gifts or Diſcharges 
of ſuch Caſualities, which the King might grant before Intimarion made 
to the perſons of the {aid Gitts. 


Nullitas ex verbis non licebit. 


J/ Erva nonficet vel non licebit, annullant at um : important ſiquidem ne« 
ceſſitatem preciſam ; negant potentiam, reſiſtant attui & aliter fattum ins 
validant. Thef. Beſ. in Litera K. 31. verbo Kan. Sect. ultima. p. 469. 


Clauſula ex nunc prout ex tunc, 


F J/ Erb Ex nunc prout ex tunc, ſunt retro aitiva & important canonem la- 

te ſententie ;, operanturque actum completum etiamſi verbum futuri tem- 

poris ſit adjectum ;, adeo ut unum tempus inſit alteri,* extremum in primo, & 
primum in poſiremo. Heringius de Molendinis qualt. 1. #. 45. 


Nundinge. 


A Ondinrem ſolennium Jus, ad majora Regalia pertinet, 

Nunquam Ceſar conſuevit alicut dare Nundinarum privilegium, nif 
prius adjacentibus & vicinis C tvitatibus quarum intereſſe poteſt, audztis. 

Nundinarum favor magnus eſt, quia earum tewpore res aut perſons alicy- 
jus arreſtari non debent;, Secus in Mercatis. 

Quemadmodum tempore Nundinarum in loco illarum arreſtare aliquem non li- 
cet ; ita etiam nec in illo ſine quo Mexcatores ad Nundinas venire non poſſunt, 


0. 


The. Beſold. in Litera M. 43. p. 631. 
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Doubts and Queitions 


O, 
Oath of Coronation. 


F what isrequired and promiſed, by the _ the time of his Corona» 
I tion, be uadeefiood to be Conditiones Regni, fo that the ſame not being 
fulfilled the People is free? Anſwer. Theſe are not Conditiones either 
Suſpenſive or Reſalutrvz,but modus regnandi”; Andalbeit Modus ought to be 
fulfilled, and ſubjeQts whoare under a Coercive Power may be urged to 
obſerve the ſame ; yet a Prince who is ſubject to no higher Power relin- 
quitur Religioni Juramenti, & Deum ſolum habet ultorem, 

Theſe S1milies may beurged to this purpoſe, viz. A Father is oblig- 
ed not to-provoke or wrong his Children, and that is Modzs implyed 1n 
the Relation ofa Father ; and yet if he do otherwayes the Relation is not 
taken away : And when Parties are Marnied,there is Stipulation hinc inde * 


- of mutual Duty, not only as to Chaſtity, but as to other Duties, and yet 


though they fail in the ſame, being only Modes winculi conjugalis, the Mar- 
riage is not diflolved except in the caſe of Adultery : "That Duty of mutual 
Chaſtity being iter eſſentialia, and the other 'Duties inter naturalis con- 


Jugit. 
Qualified | Oaths . ©. 


WW Hether qualified Oaths may be received before Inferior Judges ? 
-. Azſwer. It is thoyght not: The queſtion whether the tualities 
ſhould be conſtrued qualities or Exceptions, being of that difficylty, that 
they are not to be decided by Inferior Judges. 

The Lords are not in uſe to receive qualified Oaths unleſs they begiven 
in to be ſeen by the other Party, and upon debate be found Relevant; 
ſo that the perſon who igto give his Oath may be admitted toSwear in the 
terms of the ſame, as bein popoy Qualitiesand not Exceptions. Q«z- 
yitur, WhatQualities ought to be ſuſtained? And ſeing it is the common 
opinion that intrinſick'qualities may be received; Queritur, What Qua» 
lities are to be thought Intrirfſick ? Anſwer, Theſe are Intrinſick that are 
inherent in the - Act and Matter in queſtion v. g. If it be referred to 
the Defenders Oath that he promiſed to pay the Purſuer a Sum of Mo- 
ney, he: may declare in what Terms he promiſed, pure, in diem, or ſub 
Conditione. 

If it be referred to a Parties Oath that he is Lyable for a Houſe-mail 
(havingtaken and dwelttherein) after three Years, Queritzr, Ihe may 
declare with that Quality that he payed theſame ? Ratio Dubitanads. That 
itis Extrinſick, and not a Quality butan,Exception : On the other part, 

womodo unumquodgque lig atur, ſolvitur; and the Debt not being, proven but 
y his Oath, he may prove payment the ſame way. - 240. There is a pre- 
ſumption in Law, which 15 the Ground of ſo momentary a Prefcription, 
[That ſuch Debts are not ſo long owing; And therefore it oughtto be pro- 


ven 
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| , xn by the Defenders Oath they are owing. 3tio, It is the common 
; —prectice, that Parties thar are not bound by Writethink they are i» ruto 
© wo pay without Writ. | 
© Hi he declare not poſitive that he payed, but that he Aſſigned a bond or 
= Debtin fatisfaftion. Quzritur, If that Quality ſhould be received ? 4u- 
fer. It is thought, that it is not intrinſick. | 


—_ 
—— 


CorreſpeFive Obligements. 


Vid Juris, If there be correſpetive Writs of one Date,but not in one 

Body, as v. g. a Diſpoſition of Lands and a Bond of the ſame 

datetor payment of the price: If theException competent againſt the price 

( viz. The Diſponer cannot be lyable unleſs the price be payed) will mili- - 

tate againſt the ſingular Succeſſor * Ratio Daubitendi, The Diſponer ſequ;« 
tur Gow 


: And the Obligement to pay the price is not in corpore juris; fo 
that the Aſſigney is 1» box fide to take a Right thereto: & Contra, Perſon- 
al Exceptions competent againſt the Cedent are competent againſt the 
Aſfigney, in Qbligations perſonal hinc inde. % 
| Ir is informed, that there *is a Deciſion, That ſuch. Exceptions are not 
competent againſt Aſſhigneys. | 


Mutual Cbligements in Contratts. 


] F there be a mutual CgntraCt anent the ſelling of Lands and payment of 
the price ; & the Buyers creditor compriſe the minute in ſo far as it is in 
his favours; whether he will have aCtion for implement unleſs he pay 
the price? Anſwer, He will not: Seing the final cauſe of the Diſpoſition 


is the Price. | 
If Offices do Eſcheat by Horning ? 


F the Keeper of a Regiſter, or Writer toa Seal be at the Horn Querituy, 

if his Office will fall under his Eſcheat? Ratio Dabitanas,. That no- 
thing is Eſcheatable but that which may be tranſrfitted and is applicable to 
another ; whereas an Office is a perſonal FunQtion, and indaſtria perſonx 
eligitur, which is ſo perſoaal that it cannot be conveyed by his Eſcheat to 


an 


"WM | 
f at leaſt the Rebel! doth forefault his intereſt, if he be year and Day at 
the Horn? And Quid Furisas to Judges,who have places from the King, 
and as to Commiſſats, and Miniſters, that are preſented by other Patrons, 
whether by their Rebellion they beſo diſenabled, that they cannot enjoy 
their Places,and their Patrons can preſent others? 
Whether at leaſt Relaxation will repone the Rebell, and take away 


the Inability ? x 
Omiſſ, 2 > male appretiats, 


" A Perſon being named Executor and univerſal Legatar.  Quzriter, If 
A a Teſtament ad omiſſa & male _— be , will the nr 
| Cl 
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ipal Executor Loſs both the Office and the Benefit ofthe Legacy, 25W0# 
_ is omitted and mae Appretiat? Anſwer. It is thought, he will Low? 
both, in reſpett of his Fraud and Ferjury, inthe ſamemanner as thenearet®* 
- of kin co ing, will in the like caſe, loſs not only the Office but he |; 
Benefite competent to him, as neareſt of Kin, as to that, which is omigted, 2 
or male Appretiate. 


3. 
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- Opere. 


F Materia Operarum Conſt wetudo & preſcriptio multum conſideratur.Jus Flu» 
viatile Þ. 121. N. 3- B 


' Order of Diſcuſsmg. 


Hen a Defun&Q doth oblige him and his Heirs, renuncing the order 
of Diſcuſſing, Qzeritur, will the Heir of Line be lyableto Re- 
leive the Heirs of Tailzie #nd Proviſion, as toſuch Debts for which by the 

"Law he ſhould have beea firſt Diſcuſt? 


P, 


Pattis Privatorum non Derogatur 
Zur: Commun. 


T Hat Law That Pa&#is privatorum non —4 apt jari Communi what 


way it is to beunderſtood? And ifit be only as to Solemnities 
or Formalities provided by Law, and not when the Law pro- 
vides any benefit in favours of a perſon, as a Communion in favours of a 
Husband and Wife; or Courteſy or Terce, or ſuch like ? | 
The Prince, and under him the Judge , and in ſpecial my 
eve ( ſed quis cuſtodiet ipſum Cuſtodem) the Lords of Seſſion, have not a 
Legiſlative Power: And when there occurresa Caſe not formerly decyded, 
a the beſt governed 'Nations do not agree anent the Point in queſtion ; 
ſome being for the Affirmative, ſome for the Negative;. and upon pro- 
bable Reaſons on both ſydes, ſu/tinendum Fudicium : Or, if the Queſtion be 
ofan Exception from a general Rule; the Rule is to be ſtuck to, until 
there be a Law to the contrare; as in that caſe, whether Minors ſhould be 
debarred from the Remedie of Reſtitution, by their Oath ; conform to 
the Novel /acramenta puberuam: Which in effeQt is to make a new 


Law. 
Parliament, 


FF Reduftions may be purſued ſummarly before the Parliament i» prima 
inſtantis? It is thought, that although when my Lord Lauderdale was 
TH | | | neral 
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— ZESmmiſtoner, that was done, in the Caſe of the Lord Forreſter ag ainſt Ges 
| SEE Ferdl Rathver's Relift; and at the inſtance.of the Lord Dundie a7 4inſt Pit- 
7&0; And there is now a Complaint at the inſtahce of Edzel againit The Earl 
of Crovturd for reducing the ſaid Ezrl his Title: yet fuch Proceſſes would 
*  noths ſuſtained before the Parliament, If it were repreſented, That by Dis 
>” yer ancient Laws, and for great Reaſons it is provided, that all Com- 
” plaints 2ncivilibus ſhould be firſt purſued before the Judge Ordinary, 


Paſring from a I ight. 


Fa Tackſman of Teinds having a Tack: yet torun, take another Tack 
of the ſaids Teinds: Will he be thought to paſs from the former? Lua 
Aeraale contra Tweeadale, 


Patents of Honour. 


Parents of Honour being granted toa Perſon, and his Heirs Male of his 
Body ; Quzritur; 10 Whether the appearand Heir may fit in Parlia- 
ment and not be Lyable as Behaving? 1: i» thought, ( whatever may be 
pretended as to Cuſtom ) in ſtrict Law he ſhould be lyable; ſeing in Ges 
neral,the owning, an Heretable Intereſt is ad:tio paſſive,and geſtio pro hxrede. 
240, Queritur If a Patent and Title thereby, may be reſigned as feudun 
for a new Patent to the Reſigner and other Heirs than in the former? Co- 
gitandum. If it may be reſigned, Qszritar, If the Reſigner muſt be firſt 
{ſerved Heir? Cogitandum. 

Ifa Nobleman having a Patent to him and the Heirs Male of his Body, 
ſhould thereafter reſign his Title and obtain a new*Patent to him and 
his Heirs Male of his Body, which failzicing to hisUdeft Heir Female with- 
out Diviſion: And the Heirs Male ſhould faill ; may a Nobleman who in 
the interim has got his Title betwixt the firſt and ſecond Patent; (claim place 
beforethe Heirs Female, as having on by the ſecond Patent, being bes 
fore theirs: Or if the Heirs Female will have place as repreſenting their 

redeceſſor, who had Place by the firſt Patent, ſeing the ſecond is but a 
ontinueing of the firſt in favours of him whogot it, with an alteration on- 
ly as to his Repreſentatives: And they who had poſterior Patents were not 
concerned who ſhould repreſent him; and it was uncertain whether the 
firſt Heirs ſhould faill; ſo that they mighthaveany prejudice by the change. 
Roxburgh contra Lothian: 


 Pecuma Pupillaris. 


T* a Tutor uplift the Maillsand Duties of Lands, a qo Tempore will he be 
lyable roſtock the ſame; ſo that the Pupils Means be not unprofitable? 
Or if this be not Caſs arbitrarius, according tothe variety of Circumſtances? 
Balhonſy and the T ator of Dumb Tames Hay, 

If a Tutor be not lyable for Annualrents, and when ſhould they be 
ſtocked 2? =” 
boviids Pen- 
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Penſons granted by the King. 


VUeritur, Seing Penſions granted by private Perſons are binding, 1d 3 : 
; are a Ground of Aftion ; Whether Payment of Penſions gra *7 
by his Majeſty may be denyed ? And if not, What Remedy is 


Perſonalis dFus 


« A Ctus, in quo eſt appoſita diftio Ipſp, in contrattibus non ſtat reſtri- 
& A Rive, ſed rantum demonſtrative ; ideoque non 1mpedit tranſmif- 
& fionem ; & ContraQtus non obſtante diftione iſs ad heredes tranſeunt, 
« quia quilibet preſumitur ſuo haredi ut fibi proſpicere; quz preſumptio, 
« non tollitur ex diftione ſib4, quia eſt violenta 8 procedit ex viiceribus na- 
« turalibus, centrariam probationem non admuttentibus. 

« $; in alia Diſpoſitione ſit ſimplex conceſſio, DiQtio ſb; non reſtringit : 
« & adjetio perſons in conceſſhone de ſua natura ad hzredes tranſitoria 
« con facit quod conceffio fit perſonalis, & non tranſitoria. | 

« Secus > in conceſſione non tranſitoria, puta ubi eleQa eſt induftria 
« perſons: vel in aQtu perſons coherente. The/. Beſolaz, in litera I, 10. 
« yverbo Ihme. p. 425. | | 


. 


Pignora, 
« QErvi Afatores & Boves Aratorii, & Inſtrumenta ruſtica pignori haud 
Cc 


capiuntur, /. 7. Cod. que res pignors —_—_ &c. 

© In obligatione generali rerum quas quis habuit aut habiturns, eft, non 
&« continentur que veriqmile eſt quemquam ſpecialiter obligaturum non 
« fuiſſe, ut ſupellex quam quis habet in uſu quotidiano & neceſſario, vel 
« quz ad affectionem ejus pertinet. 

© InveAa in przdium urbanum tacite —_—_—_— ſecus in prediis 
& ruſricis quia ſufficit in iis fruftus teneri, Heringius de molendinis 9. 28 x 
G& 12' 4d F: incluſrve. + 

« negro ſupellex libraria ſub tacita illa oppignoratione non venit? 
« Tbidem. 

« Ea tantum inveQta cenſentur obligata, que illata ſunt ut perpetuo 
« jbi ſint; ideo nomina & inſtrumenta obligationum & merces illatz ut 
«* yenderentur haud veniunt. Ibidem 20. 

& Ctfeditor jure civil poterat pignus alienare, etiamfi patum non inter- 
& yenerit; przvia tamen denunciatione ut debita ſolyat; $& licet pignus ali- 


. *enare, ceſlante debitore in ſolutionem per biennium poſt denunciationem. 


«Perez. Lib. 2.1.8. 
Pleniſhing; If a Wife be provided to a part of it? 


B* ContraCt of Marriage, a Wifeis provided, in fatisfa&ion of Terce, 
Third or other part of Movables,: except the half of the Pleniſhing 
of the Houſe the time of the Husbands Deceaſe, Whereto it is provided 
ſhe ſhall have Right. Querit«r, If there be no Free Gear, will the Heir be 


obliged 
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- obliged to free the halfof the Plenifhing? Ratio Dabitandi, The ContraRt 
bears ſhe ſhould have Right; and fhe is in the fame caſe as if her Huſ- 
band had diſponed for an Onerous Cauſe the Pleniſhing he ſhould have 
the timepf his Deceaſe: And on the other part, it ſeems this Proviſion 
ſhould be underſtood Conditionaliter,it there be free Goods : And the Clauſe 
being an Exception from a Renunciation, both the Renunciation and 
-poon from it, ought to be of the Reguls, and of that which would 
belong to her, if ſhe were not excluded , which could only. be the free 
Gear. . 

Af the clauſes do not bear beſides the Heirſhip, Queriter. If ſhe will have 
Right to the pleniſhing, without DeduQtion of the Heirſhip ? Eadem Re 


tio Dubitandi, * . 
Poſſeſſor. 


Refs ligitioſz poſſeſſionis, Hiſpani Tntexitn, Galli Recredentiam, 
Belgi Proviſionale remedium, 443i proceſſum informativum appellare 
ſolent, Budzus litem vindiciariam, 'Thel. Bel. in Litera I. 29. 'verbo inte- 


rim mitte]. | 
Poſeſor bong fidei frutFus con/umptos ſuos facit abſolute, extantes vero Domis 
noceaunt | . 


: 
Poſſeſſor vero. male fidei, nec conſumptos nec extantes ſuos facit, ſed Dominus 
extantes vindicat ; conſumptos vero condicit condictione ſine cauſa. Perez. lib, 


2, Tit. 5. 
Poinding of the Ground, 


A Lord of Ere&ion having Diſponed Teinls, and the Reddendo bearing 
a Sum to be payed for a proportional relief of the blenſh duty payable 
by the Lord of ErcQtion ; andcertain Bolls of Victual to be payed 57. fot 
lus relief to the Miniſter; Queriur, Will the Miniſter have action for 
painding the ground ? 240, What will the Superiors poinding the Ground 
1mport 


A Decreet of Poinding the Ground being got againſt the Heretor for 
the time and the Tennants: Querituy, Ifatter the Death of the Heretor 
the Lands may-be compryſed for the Bygones from the Appearand Heir, 
without a Decreet -of transferring, or a new. Decreet: Anſwer. It is 
thought, there is no need of any other Decreet; the Decreet being Really 
founded ; which may be recovered againſt an Appearand Heir, and put 
in Execution by Compryling, or poinding againſt him. 


Pre rogatrve 


FF the Queſtion betwixt Roxburgh, and Lothian, ſhould be determined 

with reſpect'to his Majeſties Prerogative being theFountain of Honour? . 
It is thought, that His Majeſties Coneefhons, whatever the Subject be, 
ſhould be judged Fure communi; And'that Jus queſitum, whether as to Ho- 
nour and precedency or any thing elſe, cannot he taken away upon any 
ſuch pretence. The Preroganive 1s inſtar littoris whichis defined quo fludtas 
Hhbernus ex#ſtuat : So that as the Sea — not go beyond the Shoar wins 
5” M m | [ 
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the-Sea is moſt ful}; ſothe-Prerogative and Plexitudo. Poteſtatis does never 
goheyond Law, which is% great-Liztws and Boundary of juſt Power. © . 
he Royal Prerogative is acknowledged and aſſerted by diverſe” 
Laws and Acts of Parliament of this Kingdom ; But how far the Ex: 
' rent of the ſame may reach, - isa point of State and Policy of the higheſt 
natureand importance,and not to be defined by the Opinions of Law 
but by the Higheſt and Legiſlative Authority. | At 
The Royal Prerogativeis not only aſſerted in the general by the-Laws 
of the Kingdomy butdiverſe and great Powers-Rights and Priviledgesbe- 
longing thereto, are-in ſpecial-declared by diverſe Acts of Parliament; 
both in Relationtorhe Government; and in Relation to His, Majeſties In- 
tereſt, and Queſtions, and Cauſes,betrwixt Himand His SubjeRts ; As the 
Power of Calling and Diſſolving Parliaments , The Choiſing' and Appointing 
Officers - of State,” aud Commiſfioners pang. [ak 1o make War and 
Peace ; And that there can be no Meetings to Treat or determine in Mat- 
ters of State, without His, Majeſties Authority and Warrand: And that 
pon no pretence there can ” Riſing 'in Arms without His Warrand; 
Azd His Right to Cuſtums ; And Power to grant Remiſſions for the Joke , 


lh * 


oft Crimes: And that the Negligence of His Officers cannot- preju 
Him. "i Andalbeit by the Common Law the Eldeſt Superior is preferable, 
| yet when Lands are holdenof diverſe Superiors Ward, the Marriage of 
the Vaſſal; which otherwayes would belong to the Eldeft Superior Jorh 
pertain to the King, thoas to theVaſlal his lateſt Superior :' And by cuſtom, 
albeit the going toa' Miln, for never ſolo a time, being facu/tatis, doth 
not import Servitude without a ſpecial Aſtriftion, yet the repairing to 
His Majeſties Milns,by the ſpace of FourtyYears, doth induce a Servitude, 
without any other conſtitution '; As towhich and other points of the Pre- 
_ rogative,explained by Law and Cuſtom, Lawyers may and ought to give 
their Opinions in Law. _ | ! rf bp nad | | 
Butas to Lawyers and Jurif-conſults, itisfaid, Tarpe eft fue bye loqus, 
& bi leges ſilent they cannot but be filent : *And the Laws of: Scotland, 
which ought to warrand the-Reſolutions and the. Opinions of Lawyers, 
in Queſtions concerning the State and Government,are only the 
Law and AQts'af Parliament, and the common Law and cuſtom and un- 
denyable praQtique of the Kingdom. | 
. As tothe Civil Law of the Romer; it was only the Municipal Law of 
that People; And'by reafonof the great Equity of it, in - om de Fure 
privat, tho it has notthe force of Law with us; yetit-is of greatAuthority 
and uſein caſcs not determined either by ſtature + or cuftom ; "Bur, as to 
«Queſtions of Srate and Govergment, the Civil Law is of no' ufe with us; 
in reſpett theLaws of all Nations,concerning their State and Government, 
are only Municipal; and ths Conftitution of the Reſpeftive States doth 
varie_both from that of th& Rawans; and for the moſt part each-from ano- 
ther : So that any Queſtions, concerning the ſame; cannot be ſolidely or 


| warrantably Anſwered, upon Principles or Reaſons.brought, from* any 
Law, but the conſtitution of the Government and Laws and Ciiſtoms gf 


* Ty is conceaved, That when the Opinion of Lawyers is asked;Res ſhould 
be incegr, and they ſhould bear liberty to give their Opinion freely and 


without 
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" mthour prejudſce; which they cannot doe afier His Macity has any way 
| t prejudice, which they cannot doe after His Majeſty has any way 
praetermined they, by declaring his own Royal Will and ſeafiurgs oy 
ks to that Queſtion, What can be {aid, in'Law,in defence of theſe who 
hayg ated contrary to Law, in Obedience to His Majeſty , or upon tis 
Diſpenſatiou;at they ſhould be queſtioned-in the time of Succeeding 


Ms t»ſwered, That, upon the Grounds foreſaid, nothing 'cam\ be! fait 
wely to ſecure them, Lueſtion, either by our Law- or* Cuſtom; 
q caſe being not mentioned nor determined by either ; But it is to 
bethoughtand preſumed, that His Majefties Prerogative being aſſerted 
by the Laws foreſaid, and His Majeſtics owning that power to Command 
and'Di/ptnſe"as a part of His Prerogative, and they conceiving that it was 
not their duty to diſpute His Majelties Power; Succeeding Princes will 
not think ittherr intereſt, to beſevere againſt any perſon, for exceeding ig 
Obedience to their Royal Predeceſſors, * 


\ 
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Preſcription. 
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F a Fer r of Kirklands, not confirmed by the, King or Pope, with 
| .may be a Title to warrand Preſcription? 
| 0nsAs n caſe of Houſe»Mails, Servants Fies; Ejes 
Qtions, &x.. If they run againſt Minors? ... , ,., , ©. ,.,. .- 
; , The Yaſſal retouring his Lands to be in Non-entry Fourſcore Years, 
 Guzritur, If he may objeQ Preſcription quoad the retoured Non-entry Du- 
ties? Scing after the Years of preſcription,he confeſſeth the ſame to be due: 
' © Tempordlia 44 agendum ſunt Perpetua ad excipiendum ? | 
Tf His Majeſties , annexed 2. preſcrive ?.. LEE wp 
If Preſcription run, againſt theſe. who were Forefaulted by the Uſur” 
er,, Qui non walebant agere:. Found for the Negative, Lauderdale contra 
| T wmeedaale;, That Lauderdale his Father and Good-Sire non walcbant agere, 
Becauſe upon his Fathers R 100 Queen Ann was Infeft in Liferent, 
and might have excluded them Uuring her Lifetime: and though he might 
have intented a Declarator,; yetthat being ſuch an AQtion, as could not 
bring him to poſſeſhon, he was not oblig to.intent it : This Reaſon.ap- 
pears not to be. without ſome Queſtion, cing, if-there were a . Liferenter 
and Fiar, and the Fiar ſhould not prevail with the Liferenter to join. inan 
Action for interru pting preſcription, the Fiar ſhould be without reniedy 
if he would nor interrupt by Declarator : and ifaNeclarator, do, interrupt, 
it cannot beſaid that zo» valebas. agere.. 240, A. Declarator would have 
brought the Lord Thirleſtoun to Civil poſſeſſion, at leaſt ſo far as it would 
have been declared, that the Queens poſſeſſion was his, - and by vertue 
of the Right thereof he. was Fiar; And if the Q«#» would not ownethe 
poſſeſſion to have been by that Right,. ſhe ſhould-have been forced to.re- 
move: So that by that Action they might have attained natural poſſeſſion. 
_ Before the Act of Parliament 2621. aneat Compryſings, the ran 
againſt Minors; which arguesgharghe Temporary eſcriptions of Spuil- 
aes, for Houſe-Mails, Removings &c. run againſt Minors, CEs 
| "There be a difference betwixt .the time of preſcription in Exg/avd..and 
Scotlaud? Whether is preſcription inter deciſoria? | 
« Jem, If Prelates, provided before the Act of Parliament 1 585. (again | 
| pi 


— 
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Dilapidations) may notwithſtanding thereof ſet Tacks without hazard ? 
Seing the Actſeemstomilitate only as to perſons provided thereafter, . 

7 Feu-ſet contrary tothe ſaid Act againſt Dilapidations, may be a 
ground of Preſcription ? Ratio Dabitand;, That by tbe ſaid Act, the Pa+ 
rrimonyof the Prelates is extrs Commercium, and is of the nature of the an- 
"nexed property & quod non eſt aliendbile non eſt preſcriptibile. Vide, Di 
lapidation in litera D. | 
© If inallcaſes when an Obligement or Intereſt and Right is in the De- 
fenders Right, whereby be bruiks, may he alledge reſcription, as he 
cannot do in the caſe of Reyerſion, there being Eadem Ratio ? 

What isthe Reaſon;that Reverſions Regiſtratedo not preſcribe? Seing 
Bonds Regiſtrate do notwithſtanding preſcrive. 
Ifa Faculty granted to a Perſon as v. g. to the Diſpcner of Lands, and 
2 powerto Diſfone the ſamen, of to Redeem upon a penny, doth pre- 
{crive being granted apart ? 
If, Preſcription _ alledged againſt a Bond, it be Relevant to reply 
and to offer to- prove by the Excipients Oath, that to his knowledge the 
the Debt is dye, and true, and not ſatisfied ? | 
Tf a Reverſion begranted only for five Years, Qu#ritur, Tf in that caſe 
it-preſcribes againſt Minors? Vide de Retrattibus Gentilitiis, if they pre- 
ſcribe againſt Minors ? 

-- Tfa Minor acquire Rightto a —— near expired, ſingulari titglo, 
| will theReverſion be prorogate ? and if there be a difference betwixt a Mi- 
nor ſucceeding as Heir, or otherways Singulari Titulo? py 


Preſcription againſt the King. 


of E At? of Parliament 1617. Militateth againſt the King,as to real 
AQtions ; when the Defender has preſcribed a Right by poſſeſſion 
founded upon the Rights therein mentioned ; as appears by the expreſs 
words and the ground of that Preſcrption, being not ſo much odium & 
nee ligentia non petentis as favor poſſidentis, which is the ſame asto the Kin 
664g a.” 5 
as to another : But inthat parr of the A anent, the preſcription of Per 
ſonal AQtions, there is no mention of the King, and he cannot be faid to 
be negligent ; and it isdeclared by AQ of Parliament,that the negligence 
of his Officers ſhall not prejudge him. Qu«eritur therefore, if Preſcription * 
in thatcaſe be competent againſt the King ? 

« Verba ſemper & quandocungque delignant temporis infinitatem : & fi in 
« paQto de retrovendendo adjiciatur hzc claufula, «z quandocunque wvendi- 
&« tor & ejus beredes velint pretium offerre, Predium recipere poſſint, non ob- 
« ſtante triginta annorugn preſcriptione, Jus redimendi ſemper & in þ 
« ryum competit ; niſi poſſiderit Emptor pro ſuo ; vel contradixerit Retai. 
« tioni : ab eo enim tempore incipit preſcriptio : In ContraQtibus enim 
© nullum verbum debet effe'otiolum, verba autem quandocungque &c, ef. 
« ſent orioſa {i non operarentur. The/. Beſ. litera T. werbo 5, Je und allwegen 
«9.423. & 424. 0, WE” 

« Princeps poteſt privato privilegium concedere,ut ipſe ſolas in aliqua 
* parte maris aut fluminis publici piſcari poſit ; alioſque ne id faciant pro- - 
« hibere : Loca publica, & que Jure Gentium communia ſunt, preſcribi 


*poſſunt * 
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« poſſunt tanto tempore cuyus initu memoria non exiftat : praſcriptio 
«enim immemorialis vim habet privilegiiſeu Tiruli, & potius przfitmpta 
« concefſ10 quam przicriptio dicitur ; & przſumprio ex ea exſurgens eſt. 
« Juris & de Jure,nec admittit probationem in contrarium. Jus Flaviati-. 
« /e. þ. 260. . 261, : 
« Preſ{criptio impium przſidium Nowel. g. | | 
« Reſpublica & municipium non reſtituitur adverſus preſcriptiones 
« temporales ; quz Jure veteri, reſpuebant reſtitutionem. , vide Friſch, 
.* Tom..2. ExWcitat. 2. n. 58. & ſequent, 
« Ture Novel: przſcribitur contra Rempublicam & Civitatem, Tri- 
© ginta velquadraginta ann. ibidem. n.6 Fl 
« Przſcriptio Conventionalis a Defuncto capta currit contra Rempubli- 
« cam. quz e1 ſucceſſit, Thidem, n, 65, = 
« In Prezſcriptione, Jure Civili bona fides requiritur ab initio, nec deſinet 
& uſucapiens acquirere licet mala fides ſuperveniat : Jure autem Canonico 
« bona hides requiritur toto tempore, | 
&« Requiritur etiam Titulus, 1d eſt, juſta cauſa poſſeſſionis & habilis ad 
«transferendum Dominwum, | 
« Res furtivz & vi poſleſſz Jure Civiliuſucapi nequeunt. Perez. In#ir, 
« Tit. 10. 
« Nihil enim operatur bona fidesaut Titulus propter vitium, niſi vitio 
'& purgato, nempe re furtiva reverſa in poreſtatem Domini, | | 
&« Servus Fugicivusnon uſucapitur, quia fugiendo ſuifurtum facere di- . 
& citur. | | 
« $; quis mala fide, abſente forte Domino vel negſigente aut eo decedente 
« ſine ſucceſſore, fundum alienum poſſederit & vendiderit Emptori bonz 
« fdei, non obſtat uſucapioni vitium quaſi*rei furtivz; non enim fundi 
« locive furtum committitur, aut rerum immobilium facilis eſt inters 
* yerſ10. ed | ; 
_ « Res PFifſci uſucapi non poſſunt,quia Juris publici ſunt : bona autem va« 
&* eantia uſucapiuntur quz hzredem non habent, fi antequam a Fiſco occus 
& pentur ab alio poſſideantur ; quia nondum Fiſcodenunciata, non ſunt 
&Fifci, ſed manent in Commercio. ; 


| TE 
Preſentation upon Forefaulture, 


Veritur, If a Compoſition be due to the Superior for receiving a Vaſ- 
of ſal, preſented by the Kang upon a Foretaulture ? It is thought, That 
it is not due; ſeing he is obliged to receive him ; and the Lands belong 
ing to the King by the Forefaulture, he does a Favour to the Superior by 
_ preſenting one in his place.,, | 

The King having preſented a Vaſſal to the immediate Superior, ſome 
ears #fter the Forefaulture of the former Vaſſal, Quzritzr, Whether the 
erſon preſented will have Right to the Duties become due 'fince the 

Forefaulrure, or if the ſame will belong to the Superior ? Copitandum. 
But it ſeems, that the King having-no Right to the Lands, which he can- 
not hold of a Subje&, but having only Right to preſent a Vaſſal in the 
zterim, the Duties ſhould belong to the Superior , ſeing the far a bes 
longs to no Perſon; And the any draws unto it the Right of Pro- 
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perty, and the Superior not having a Vaſlal ought to have the duties of 
the Laz4s: Otherwiſe if the King ſhould not preſent for many years he 
ſhould want the Fruits and Benefit of his Superiority : And it is not his 
fault that he wants a Vaſlal, ſeing hardly he could force the King to pre- 
ſent. The Lord T arras. 


Proceſs againſt Strangers. 


F a French Man or Hollander v. g. ſhould retire out of France or Holland 
hither, and ſhould be Purſved 1n this Kingdom at the inſtance of theſe 

who have contracted with him in the Place where he was, Cnzritar, If 
Proceſs ſhould be-Suſtained againſt him here? And if it ſhould, accard- 
ing to what Law ſhould he be Judged? Seeing our Judges are not pre- 
ſumed nor obliged to know any other Law but our own and the civil Law. 
Anſwer. They ought to have Proceſs according to the Law of the Place 
where they ContraQted, which may be known upon a Commiſſon. 

Seing Mobilia and Immotbilis habent (iram viz. ws 854 vagum, Quid 
Jars as tO nomind Debitorum, utrum ſequuntur perſonam Debitoris an Creai= 
zoris? So that a Debt due by a Scorſmar to a Stranger ſhould be conſider- 
e&d as a Scots incereſt & res Scotica; and a Teſtament concerning the ſame 
ſhould be confirmed in Scotland. 

Quid Furis as to ahnualrents, when the Laws of the Place where the . 

Creditor -lives and our Laws do vary ? | 

* Quid Juris, When the Debitor being a Scotſman and having granted 
Bond in Scotlaxd, has retired elſewhere, both as tothe -effett of confirma- 
tion and Annualrent whether Lawful or no Lawtul? And if the Annual 
rent ſhould be ever conſidered with relpect to the Place, where theDebitor 
was Incola the time of the contratting * 


 Procuratories of Refrgnation. 


IF Procuratories of Reſignation,granted by Magiſtrates,Expire by the de» 
ceaſe of the granters! | | 


Promiſe .to Diſpone, not iv writ. 


FF any Perſon or their Heirs may be purſued, for implement of a promiſe 

todiſpone Lands and Heretages; it being referred to the Oath of the Per- 
{on that made the Promiſe ( or of his Heir if he be deceaſed ) that ſucha 
Promiſe was made? Anſwer, That it is thought, that as when upon a 
Treaty and:Agreement Writs are drawn, Parties may Reſile, betore Writs 
be ſubſcribed; There is eadem,, if not major Ratio in Promiſes, which can- 
not be perfected but in Write, Et nihil aftum creditur, dum quid Uwe 4- 
genaum, niſi accedit Juramentum. Vide Emphyteoſis, and what the Lawyers 
1ay 1n fuch Caſes, where Write is neceſſary. 


ProteFions; 
F Perſons cited to appear before the Juſtice or Council, or impriſoned by 


order of the Juſtice or Council, may be taken or arreſted upon Caption 
or otherwiſe, for a Civil Debt, though they have not ProteQtions ? - 
| Is 
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Proviſzon im favours | of Bairns. 


T was provided by Contra&t of Marriage, that the Conqueſt ſhould be 
employed upon Rights to the Husband and Wite in Conjuntt Fee, and 

to the Bairns of the Marriage in Fee, Qreritur, If the Husband, having 
acquired a conſiderable Eſtate, may he advantage his Heir or any other 
of the Children, and give a greater | EuntaneFq to them than the relt? Or 
will che Conqueſt belong to all equally ? Ratio Dabitandi, It were hard 
that the Father ſhould not have power to divide his Eſtate amongſt his 
Children, and in Conſideration of it to oblige them to þe duryful. On the 
other part, the proviſion being in favours of the Children which is zozzer 
collet rvum & untver ſale indefinitum appery univerſali. 240. If that Power 
| wereallowed toa Father, it may beabuſed; and intending to marry again, 
he may deal with one ef his Children,and giving more nor his Proportion, 
he may by tranſaCtion fertle- all the Conquelt on him ; and rake a great 
part of it back from-him in prejudice of the other Children. 30, By that 


Proviſion there is a Legiime ſettled upon the Children ; and as the Father | 


cannot prejudge them of that which isgiven them by Law, but the Bairns- 


part muſt divide equally , ſo he cannot prejudge them of that Bairns- 


part provided by —_— unleſs by the lame, the Father had that arb/- 


rrium and Power given to 


Proviſzon in Bonds. 


Bond of proviſion being granted by a Brother to a Siſter, for a Sum 

to be payed to her at the next Term after the Bond,without mention 
of Heirs or Aſſhigneys, but witha Proviſion, that ſhe ſhould deceaſe unmar- 
ried-it ſhould return tothe Granter and his Heirs; Guzritur, If, ſhe having 
aſhgned the Bond, the Aſſigneys will have Right, albeit ſhe deceaſed un- 
married? And what-the import of the faid proviſion is, whether a Sub- 
ſtirution, or a Quality of the Fee and a fide: commiſſum, that ſhe ſhould not 
affign but with the burden of it? Ancram younger contra Mangertoun. 


im, as ſometimes it 1s. 


Proviſsons in Charters. 


F Lands be difponed to be holden of the Diſponer, with a Proviſion thar 
] if the Vaſlal be year and day at the Horn, his Liferent ſhall not pertain 
then, and thervas now ) ſhall be given, and 


to the Diſponer; but ( now as x | 
Quid Furis? Ratio. Dubitandi, Dolus futurus - 


belong to himſelf. Queriter, | Jann 
att contra legem made to fright from Dil- 


wow poteſt remitti;, and being 1L 
obedienceand Rebellion, the Rebell ought-not to have theadvantage of 
becauſe rem? 


If fuch Pactions w 
Dabitandi, That they. can be in no better caſe, than their Author; and 
theſe Paftions are i» rem Ative & Paſſive: And the Superiority being on- 
Iy by the Diſpoſition and Infeftment thereupon, 1t 15 qualified with the ſaid 

roviſion, and cannot be tranſmitted otherwiſe than as it is Jus affecFus 


& limitatum. | 
| | Pra- 


it: Nor the Superior, t; Of quod aufertwr indigno,cedit Fiſco. 
ill bind fingufar Succeſſors in the Superiority? Ratid 


"- 


"of 


. Teſt amenti fattionem eſſe jaris publici,  Hering. de molen 


14.4. Doubts and Queſtions. 
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Proviſzons in ContraGts 


A Father being' obliged by Contract of Marriage, to employ a Sum to 
himſelfand his Wife in Liferent only, and his Bairns of that Marri.. 
age in Fee; which failzieing to his Heirs and Afſigneys: If Infeftment 
ſhould betaken in theſe Terms, whether is the Father Far, ſo as the Bajrns 
could not ſucceed but as Heirs of Proviſion to him. Mr Andrew Marjorje- 
banks Contract of Marriage. 

If the Fee were ſecured to the Children, By an Infeftment toa Truſtee 
to the behoof of the Children; if it be the Fee of all is Eſtate, and being 
2 merchant, and thereafter People contracting with him as a Perſon of a 
viſible Eſtate, would the Creditors be prejudged by ſuch Proviſions ina 
ContraQ, nor publick by Infettment upon it, or Inhibition? The {ape caſe, 


 Provifcons in favours, of Daughters. 


BY ContraCt of Marriage it is provided, that in reſpe&t the Eſtate was 


Entailed, The Daughters ſhould be provided, If there be one, to 
50000 Merks; if two to 60000: whereof to the eldeſt 37000 Merks and 
to the other the remainder; to. be payed-at their age of ſxteen years or their 
Marriage. Quzritur, The Father having ſurvived, and there being two. 
Daughters of the Marriage at their Moth ers Deceaſc, of which the Elder 
died not long after;loug before the age forefaid. 19o.Will the younger ſur- 
viving get 50000 Merks, being, now the only Daughter of the Marriage? 
2do ITfat leaſt ſhe will haye the pprtzon, of the elder being 39000. Merks? 


_ -2ti0, Tf her Siſters Portion will accreſce to her as neareſt of Kin? aro. If 


the ſaid Proviſions be conditional, viz. If they. Marry 'or attain to ſixteen 
Years? 5t0. If ſuch Proviſions be perſonal ? at leaſt (o far, as if after the 
Term they be not aſſigned and the Daughters die, they will not tranſmit, 
there being no mention of Heirs? 640, "The ſaid Stims not being due up- 
on account of Creditum, but of Proviſion Tor a Livelyhood, that they may 
be married, or at leaſt have a Competency to live upon ; Quando Dies ce. 
dit? Whether after diſſolution of the Marriage, or whea they attain to 
the Age foreſaid ? Srot younger of Ancrum. | 


- Publica. 


(,Ofirmatio munNerun publicorum hodie 4 Principe ſucceſſore petitar ; fed ſi de 
; aretur injuris fieret « Principe. Jus Fluviat. - 
" Pablicum ſeu publics utilit as varijs modis dicitur, viz, 1mo. Cum in aniver- 


fame particulariter Commodum affertur, quod in Sacris, Sacerdetibus, & Mae 
giſiratibas, _ _ 2. que in univerſum conducit, non autem fingulis; ut 
F x de locupletando fiſco agitur, 3. Qua privata proprie, licet ex'ea cots 


equatur publics utilitas ; ut cum dicimus, Tutelam eſſe wunus J_ & 
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F in Law Pupils 
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Q 
Quartering, 
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7) ; . 
1 -x or Mr. John Bayne of Pitcairly mentioned in the Title, Ds/- 
TY -. Kare 44" Aaron | . 
poſitio collata in arbitrium alterius inliters D. The Friends being ſo nam- 
ed that the major part ſhould have power to determine ; There bein 
Three of Ten. viz. The Chancellor, Sir of n Niſbet, and Tarbat, ſine qui- 
bus non, and in caſe of any of their deceaſe, Sir William Bruce, Queritur 
If all the three ſine quibus non mult conſent? Or if it be neceſſar only cha 
there ſhould be a Quorum of the Meeting ? Ratio Dabitendi, His name- 
ing Three ſine quibus non, appears to be upon that account, becauſe tws 
might not agree. 240. It were hard,if all the Friends ſhould agree butone * 
of the ſine quibus von, It ſhould be in his power to evacuate the DefunQs 
Will and Deſign. 3/0. When a Commiſſion is given to Three Perſons 
to be Judges or Arbitrators, they muſt all be preſent, and yerifrwo agree 
though the third diſſent, their ſentence will be valid. 
. Tfany one of the Quorum, ſine quibus now, ſhould ſettle with the Heirs, 
of defign toqueſtion the DefunAts Deed. Queriter, It he (as having Fore- 
faulted his Truſt) ſhould be in the ſame caſcasit hewere Dead ? 


| Ratthabintio. 
_ retrotrahitur 4d initium, & Mandato COmparatur. 
| O oa Tas 
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x45 Doubts and Queſtions 


Tus Ratium. 


Us Grutiz vel Ratium (Flotrecht) jus, viz. Traducendi ligna ſuper flu- 
mine ad Regalia ſpettas. Jus Fluviat. p. 97. 0. 11, 


Jura Realia in Re & in Rem, 


Ura Realia vel ſunt in Re ipſa vel in Rem tantum: Jura autem ad rem in- 
terdum ſunt in rem, perſonalia tantum ſed ad rem conſequendam, ut Diſpo- 
ſitiones, Contrattus, & Reverſiones ubi non ſunt Regiſtrate. _ 
ure in.Re & Terris ſunt ea que. ptr Saſmnam competunt (nulla enim Saſina 
wulla Terra) ſcilicet jus Dominii (wel diretivel utilis) wulgo ſuperioritatis & 
proprietatis, Tis uſusfruitus & conjuntte infeodationts, Jus Hypothece ſeu im- 
jgnorationis vulgo Wadſets, Viduarum Triens Jeu Tertia, Curialitas Scotins in- 
dulta Maritis conjugibus, i Vxor in Terri ſucceſſor aut Heres & prolem enixa 
futrit, licet haud vitalis ſtatim moriatur: ea enim Jura Viduis tam marito 
quam conjugt competunt, ex ſaſinis O& interrts in quibus alteruter obiit veſtitus 
& ſaſitus, ut ex Brevipatet. 
ura autem Reverſionis & Regreſſus moribus noſtris Realia ſunt & in Rem; 
ut adverſus non tantum heredes fa ſingulares ſucceſſores efficacia ſint ; idque hand 
ſus natura,cum re ipſa ſint tantum Ferfonalia pat a de retrovendenas ; x mor t- 
bus noſtris ubi rite Regiſtrata ſunt, etiam adverſus emptores, aut alios ſingulares 
ſucieſſores, rata & valida habentur ; cum inſinuata iis innottſcant aus ſer 
unt, x | 
hr minus ſervitutes . prediorum, & conduttiones ſeu aſſedationes, Jura 


. Realia & in Remſunt ſine ſaſina, ſi ante venditionem poſſeſſio accedat, 
- | 


} 


ySoaedrr G 
Rebellion. 


A Bond being —_— by a Rebel and the Aſſignation "not intirnate 
ZN beforethe Rebellion. Queritur, Whether the Aſigney, or the Do- 
hator Will he preferred ? Ratio Dubiranaj, That the Aſhgnationdenudes 
the Cedent, and the Tatimation is' not neceſſary bur to exchude another 
Aſfigney : And the Rebel by his Rebellion does not tranſmit but amitts 
and Forefaults any Right thathe has, which being imnullias bonis is Domi- 
ni Regis; whereas it cannot beard that the Bond was i nullius bonis after 
the Aſſignarion, ſeing it is then v# bonis Ceſſionari. 


Whether the Rebels Goods ought to be Lyable 
to Creditors ! 


QH0s Bona are underſtood Debitis deduttis, and by the cuſtom of all 
Nations when they are confiſcate Tran/ſeunt cum ſua cauſa, and with 
the burden of Debts; -whatcan be thought the reaſon that it is otherwayes 
with us? Anſwer, It is thought, that ſeing Lands when they are Fore- 
faulted either to the King, or to the'Superigr,they return in the ſame man- 
ner & ut optima maximaas they were given, that condition being implyed 

in 
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in all Rights of Lands that the Vaſſal ſhould be faithful and 

been thought (but upon miſtake) That Moveables and os ret 
Eſtate ſhould be confiſcate in the ſame manner, withoutreſpe& to Debts 

whereas there is Diſpar Ratio; Lands as aid is, being given by the Supe- 
rior with that quality, whereas perſonal . Intereſts are ſimply allodial 

and ought to' be torth-coming to Creditors; who,though they have 
not a Right to theſame, yer have that Intereſt, that they are the Suvje&t 
of Execution: and it appears to be unjuſt, and to obſtrutt Trade. if it 
ſhould be otherways. | s 


4 
Recognition. 


Ands being Wadfet for a Sum, far below the value of the haif. with a 
Back-tack. Qu277tar, it there be 'ground for Recognition, if the 
Land hold Ward? Ratio Dabitandi, The whole Lands are Wadſer, 

If Infeftments of Warrandice be Ground of Recognition ? 

A Vaſſal holding Ward, giveth a Charter to his Subvaſſal or his ſingu- 
lar ſucceflor upon Repnarn, with a Nove damus, Queritar, If the 
Novodamus will import a Recognition ? 

. A Gift of Recognition being given of certain Lands, whereupon the 
Donator is Infeft ; and therafter another Gift being g1ven of the ſame in 
favours of of another perſon, who is alſo Infeft after the former Donator, 
bur preveens by obtaining a Declarator upon his Gift ; the former not be- 
ing declared : Qwzritur, Which of the Donators will bepreferred ? Ra- 
' 140 Dubitandi, That the firſt Infeftment ſeems to' be preferable, the Supe- 

rior being thereby denuded : And onthe other part, when Caſualties and 

'Eſcheats are Diſponed, which fall ex delicto (as the caſe of Eſcheats by 
Horning, There is no conſummate Right before Neclarator. 

Whether an Appearand Heit if he Diſpone, andInfeftment follow, the 
Lands wyll recognoſce ? Ratio Dubitandi, Quod nullum eſt, nullum ſorti- 
tur effectum: And anctom, Infeft he cannot give any effeftual Right. 

Minors Diſponing Ward Lands, * Qzzritvr, If they may*beReponed 
againſt Recognition * Ratio Dubitanai, They ought not to Reponed 
againſt Delicta, after they are puberes & Dolj capaces : And ſuch Deeds 
importing Recognition, are Crimina & Delicta feudalia, mo | 

A Pexrion being Infefrin Ward Lands, with aFaculty and Power tothe 
Diſponer to Redeem and Diſpone upon payment of a penny, Quzriter, 
If the Diſponer make uſe of that Power and do Difpone, and if an Infeft- 
ment without conſent of the Superior be taken, - whether there be Loces 
Recognitioni? Ratio Dubitandi, Thathe is not Vaſlal ; and the Superior 
has not conſented that he ſhould haye, and uſe that Power. 

Lands holden Ward being Wadfettor a Sum far beneath the value of 
the Lands with a Back-Tack, Q#zritur, It there be place for Recognition, 
ſeing it isintended only,that theCreditor {hould be ſecured, and the Back- 
Tack Duty is within the halt of the Rent? Av/wer. It is thought, not- 
withitanding, thatthere is ground for Recognition ; ſeing the whole pro- 
perty.is Diſponed, and the Vaſſal has only a Superiority, and isa Tennant 
only of the Property ? And beſide,the Superior has thatprejudice,that if his 
Vaſſal be Year and Day at the Horn, the Literent of the Property will not 
belong to him, but only the Liferent of what is payable to his Vaſlal by 
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the Wadſetter by the Reddendo of the Wadſet Right: and the Liferent 
ofthe Back-Tack will fall to the King, and the: Vaſſal may thereafter 
Diſcharge both the Back-Tack and the Reverſion, - ſo that the Subvaſſal 
would haveRight to the hail property without the Superiors Conſent. 


Redemption Heretable or Moveable. 


Ugritur, If Lands being, Redeemable and an order uſed, will the Sum 
conſigned belong to the Heir or Executor ? | Ratio Dubitandi, Sur- 
rogatums ſapit naturam Jarrogatt, and the Defun& intended that the ſaid 
Sum ſhould be Heretable being fixed upon Land, and the Debitor had 
no power to alter the DefunQts Intention,as to the condition of any part of 
his Eſtate. It isotherwayes; when the ſame is conſigned,in Obedience toa 
premonition at the inſtance of a Creditor. Vide. Execatry queſt. 2da. 
#1 litera E. | 
| Tf a Declarator of Redemption doth denude the Wadſetrer, ſo that the 
Superior without any further Deed, either of Renounciation or Reſignati- 
on, may Infeft the Granter of the Wadſet ? | | 
' If the Superior has receaved the Wadfetter, and has given him a Char- 
_ ter bearing the Lands to be Redeemable, will he be obliged upon Re- 
' demption to Re-enter the Granter withour a Regreſs? Ratio Dubitandi, 
That theGranting of the, Charter with that Quality ſeems to import a Re- 
reſs. Anſwer. It is thought, that it does not import a Regreſs; itbeing a 
Proviſion betwixt the Parties, and to be underſtood Civiliter, that the Su- 
perior ſhould not be obliged to Re-enter the Debitor being once denuded, 
but upon ſuch Terms as he ſhall think fix, otherwayes there ſhould be no 


uſe for Letters of Regreſs. | 
Order of. Redemption. 


N Order of Redemption being uſed, may the Uſer paſs from the 
A ſame,vhe other Party being unwilling ? 

An Order of Redemption being n, by Premonirion at a certain time 
to receive the Money contained in the Reverſion, and before the term 
the perſon premoniſhing being deceaſed, Q«zritur, If his Heir being 
ſerved before the terme, may proſecute and compleat the order by Con- 

nation? Ratio Dubitandi, Premonition may ſeem to be perſonal. 
And e contra, the Heir is Eadem Perſona, ſo that the premoniſhed is not 
concerned, whether hereceive the Money fromthe Perſon himſelf or his 
Repreſentatives. / 


Redufion. 


Hen a Right is reduced Ex capite Minoris Ftatis, or Circumven- 
| / - tion, or upon any other Ground, fo that the Infefrment where- 
by the Diſponer was difſeaſed is taken away ; Queritur, If the Diſponer 
muſt be re-ſcaſed? Ratio Dubitandi, Fiftione Juris By the Reduction he 
is reponed as if he had not been dileaſed: And on the other part, Di/. 
ſaſina being facts, quod fattum eſt fiert infettum non poteſt : And when Wad- 
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' ſets are Rede<:med, albeit the Right be louſed and extinct by a Decrect 
uivalent to a Reduction; yet the-Redeemer muſt be reſeaſed. 

After Redemption, What way ſhould the Redecmer be reſeaſed? Whe- 
ther upon the Reſignation of rhe Party infett upon the Wadſet ; Or what 
other Way ?'” Az/ſwer, Wadfets were of old granted upon Reverſions not 
contained, inthe Body of the Right ; and then the Diſponer was in uſe 
to geta Regrehs, whereupon the Superior did re-enter him; but now the 
Reverſion being in the Body of the Right, the Diſponer is in the ſame 
caſe asif he had a Regreſs, and ſhould be infeft in the ſame manner: The 
Wadſetter being detwded by the Decreet, he has no Right inTiis Perſon to 
reſign: and therefore at is thought, that the ſame courſe ſhould be taken, 
both in the cafe of Redemprion and Reductions, as formerly, when Re. : 
greſſes were 1n uſe. 


ReduGion Ex capite Fraudis. 


F a Reduction be purſued of the Right as Fraudulent, may not the 

| Detender alledge, that the Diſponer had Boza, either Movables or 

others equivalent to the: Debt, which may ſatisfy the ſame; and offer toſa- 

tisfy the Purſuer upon an Aſhgnation of the Debt due to him; to the effect 

he may have Recourſe againlit the ſaid other Eſtate of his Author? Anſwer. 

It is thought, the ſaids Detences would be relevant, and Afſſfignarions 
could not be denyed. 13%, 


J nfeftment after Reduttion. 


A Perſon having diſponed Lands and reſigned, and being ſo diveſted 
; by* Chatter and Seaſine, If he ſhould thereafter reduce the ſaid 
Right; Qu«zrit#r, what way he {hall bereſeaſed, Seing the Right was not 
Jus Nullum ſed Annullandam: and the Seafine' and Reſignation that di- 
veſts is Faitum quod non poteſt fieri infettum? © -1 


' "Reduttion Ex, capite Metus. 


Ueritur, If Rights being made dolo vel metu, and upon theſe Heads 

or Ex capite Letti being reduceible; and ſuch Actions being iz rem, 

a ſinZular Succeſſor acquireing a Right from the perſon lyable to ſuch acti- 

ons will he be in the ſame caſe as Perſons acquireing from Confidents ? 

Ratio' Dabitandi, ARts of Parhament are ffrids Faris, and cannot be” ex- 
tended, 


* Redudtion upon Minority. 


F Interlocutors i» Tare againſt Minors may be reduced ex capite Mingyis 
etatis and Lzſion? An/wer Negative, Seing Minors canngt be reſtored, 
but where either there's p70 by the deed of another to theis prejudice ; or 
by their own deed;through their Facility ; or where there isan omiſſion ot 
Defences: But where Defences.are not omitted, and, being proponed 
and adviſed are repelled as not relevant, The Interlocutor,which is a Deed 


of the Judge, cannot be reduced but _ iniquity. Reda. 
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Reduftion Ex capite Ledii, 


A Father having acquired a Right to his Eldeſt Son of. certain Lands, 
reſerving his own Liferent, and a Power to diſpone etiam in articuls 
mortis : And thereafter having on Deathbed made uſe of the faid Faculty, 
and diſponed the ſaid Lands to a ſecond Son, Qerizur, If the faid Rig i 
may bequeſtioned by ReduQtion Ex capite lefti, as being made in prejudice 
of the Heir? Ratio Dubitandi, That the ſaid Dfſponer could not do an 

Deed then, in prejudice of his Heir; And on the other part, that the edelt 


| Son, having _—_ the ſaid Right with the ſaid Proviſion,cannot queſtion 


the ſame. 2do. The Heir is not 1n this caſe to be conſidered as Heir, but as 
quilibet, Seing heis not in the caſe of an Heir {ucceding in a Right as Heir, 
ſeing the Right was not in the Perſon of his Father.; and he himſelf was 
Fiar with the quality forſaid. 3ti0 The Law of the Majeſty is only in the caſe 
of Rights granted toa Perſon and his Heirs ſimply ; and the reaſon of the 
Law 15 expreſs, that the Defunct, when he was 1n health having had no 


. thought to diſpoſe of his — when he grants Rights on Deathbed 
e 


of the ſame, is preſumed to hav n impoſed upon,or that the ſaid Rights 
on Deathbed were Elicite,or granted by him i Delirio &> fervore paſſionts in= 

ftantis: Whereas the aid Faculty, being reſerved in the Right, argues the 
Fathers intention «b #nitio if he ſhould think fit even then eriam in articalo, 
being ſedati animi : Nevertheleſs the ſaid Right was reduced. Daviſon con- 
tra Daviſon. November 1687. 


Re-entry after Redemption. 


F Wadſet Lands be holden of the Superior, and the Reverſion; be con- 
tained .in the Charter ; If the ſaid Reverſion be not equivalent to a Re- 
greſs in reſpe&t ofthe Superiors conſent to the ſame? And what way the 
Vaſſal may be entered upon the Redemption, eſpecially if the Creditor be 
dead; and his appearand Heir will not grant a Renunciation, and cannot 
reſigne? Anſwer. The Superior may be urged to grant a Charter, making 
mention of the Wadſet, Redemption, and Declarator, and by Law that 
he is lyable to renter, the Vaſlal having redeemed. | 


| Repalia, 


Ajora Regalia coherere dicuntur Imperatoris offibus, ut ab eo avelli ne- 
Keant. | 
Jnpercber alios ſibi aſſumere poteſt in partem Solicitudinis, non vero in pleni- 
tudinem Poteſtatis, quzz omnem reſpuit Diviſionem, & quaſi Santtum Santto- 
rum eſt, in = nemo admittitur niſs Princeps, Bel. Theſ. in Liters K. 3. ver- 
bo Kayſerliche, P. 450. 
 IntegraTerritoria, { en Provincie, Dacatus, Principat us, Comitatus Oc, cum 
Jariſaittione territorial in feudum Statibus Imperis, Ducibus, Principibus, & 
Comitibus, & Civitatibus Imperialibus conceduntur : cujuſmodi feuda Imperis 
immediata, omnia regalia Furs & Emolumenta eo ſpect antia continent ,Frit: Jus 
Fluviat. P. 106.n 3. 
7  Regalia 


W= 
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Regalia non ſunt Res, ſed Tara Regi ant alii Superiorem nos recopgnoſcenti 
in ſignum ſupreme /> mn, necnon 1n pr eminum immen(1 laboris, quem pro Im- 
perio & Rep imine ſuſtinent, ad Rempublicam tuendam competentia, Heri ngius 
de Molendinis. q. 9. n' 47. & ſequen. 


Regality. s 


F Rights of Regality imply and import a Rightto Eſcheats upon Horn 
| ing. alboe they be not expreſs 7 1596 thee. Ratio Dubizads, It is the 
common Opinion, that they are imported: Ex adverſo, Gifts of Eſcheat 
upon Rebellion are inter maxima veyalia, and Rights of the ſame are 
ſtrict; Juris. 2do, All Letters of Hornipg, bear, That the Rebels Goods 
ſhould be eſchearand brought in for His Majeſties uſe. 3tio. Regali- 
ties being Priviledges of Juriſdiftion, and Exemption from the ordinary 
Courts of Shires and Juſtices, carry only ſuch Eſcheats as are incident ro 
JuriſdiQion, as Multts and Fines of perſons unlawed, or ſentenced in 
Courts of Regality. 40. Declarator of Eſcheats cannot be purſued be. 
fore Regality-Courts but only before the Seſſion. 5:0. In other Caſes of 
Eſcheats, upon account of Crimes or Delia, as for Theft, Slaughter, &c; 
the Crime 1s not againſt the King-direttly, but conſequentially, as concer- 
ned in'the Loſs of a SubjeQt: But Rebellion on Horning, is dir ly againſt 
the King, It will be fitr to ſee the Right of an Ancient Regality. 

* Suppoſe that the Lord! of Regality has Right to the Eſcheat upon Horn- 

jog, wilthe have Right'only to ſuch Movables, as are within his oun Ter= 

fitory, Or to all the Rebel his Movables, even ſuch as are within the Re- 
alities of others? Ie | | 

If a Right of Regality 4 be granted, not only for Lands holden 6f 
the King bur for ſuch as hold of other — atio Dubitandi, That 
the King being the Fountain of all Juriſdiftion, in whatſomever Lands 
or Bounds, wherher they hold immediatly of himſelf or not, may delegate 
and give thar JuriſdiQtion to whom he pleaſes, whether the Lands hold of 
himlelf or not: And on the other part, the ſaid Juriſdiftion being annex- 
ed to the Lands and given #ztzits of the ſame, it is hard thata Vaſſal 
ſhould be above his Superior; and his Superior being it may be Baron, a 
Right of a Baron -Juri{diCtion cannot be given ix eadem Baronia ; and farr 
leſs ofa higher fariſdiftion And no Right can be given to a Vaſſal in 
relation to his Lands, but ſuch as would pertain to his Superior, if the 
the Lands come in his hands by Non-entry or otherwiſe: And the Right 
of Regality, which did never pertain to the Superior himſelf,cannot come 
in his Fands by Non-entry or otherwiſe. | 


Writs regiſtrate, that cannot be found 
m the Regiſter. 


FF it be Evident that a Writ was put inthe Regiſter, and yet cannot be 
found, neither Principalnor Booked, What Remedy ? 


Re- 


_—_ © 
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R egiſtratio. 


« A Pud nos Inftrumenta aut Literz Regiſtrart-dicuntur, cum referuntur 
« in Regeſfum five Librum publicorum, vel actorum'yel monumen- 
« torum. Regiſtratio autem celebratur duobus modis, & addiverſos fines 
« & effeCtus. _ ; EE... 
« hi enim Inſtrumentum five ſimplex 8 wiz», Obligatio ſcilicet 
« aut Chirographum, apt Diſpoſitio 3; Aut, erage, contrattys ſcilicet 
« ;nter duos aut plures, -1n librum aQtorum refertur : & plzrumque fit ut 
« yim $ inſtar {ententiz obtineat, & executionem paratam, virtute clay- ' 
« 1» Executive Regiſtrationis (ut vocant) in omnibus fere inſtrumen- 
«tis ſolennibus, iſtis aut ſimilibus verbis, , viz. , Et promajori ſecuritare 8 
& nos (ii ſcilicet qui kar, upp volumus 8& conſentimus ut przſens In- 
« frumentam inſeratur & Regiſtretur in Libris Supremzaut inferjoris Cu- 
« ris competentis, ut ita nanciſcatur.vim ſententiz Nictorum Judicum, ut 
« 7] jterz Denunciationis & Cornuationis (ut praQiici loquuntur) conti- 
< neutes{patium ſex dierum S& alia _neceſſaria (ut par eſt) pro ea exſe- 
& quenda Dirigantur: & conſtituumus-. . 0 Pa 
| A: aut eorum quemlibet Procuratores 
« noſtras ad effectum predictum. |, 1,... >, ; at 
« Sic finelite & proceſſn, ad ultimagyproceſſns metam $& exitum. deve- 
« nitur, ſententiam ſcilicer. & Executionem ommmodam ; fictione enim 
« brevis manus omnia ad proceſſum $& fententiam requiſita quodammodo 
« inſunt ; vice enim Citationis (quz {ppervacua, eſt . ubi partes przſto 
« ſunt 8 confentiunt) -' procurator etiam, , Rei iptervenit, dicis cauſa, & 
« conſentit ; Judex etiam ſecundum Inſtrumenta exhibita per procurato- 
« rem, eoque poſtulante. ut juxta Clauſulam predictam, ad effettu m pre: 
« diftum, . in Regeſtum referantur, decernit : aCtuarius etiam, & Clericus 
&« Curizdecretum ſeu Extratum expedit. me UG 
-< Flludautem tribus paxtibus conftat,. 10 Eoim premittitur decretum 
« ezque ſequitur forms,” Edinbargs , ,,, dig Menlis i6 Co- 
« ram Dominis Concilii & Seffionus comparuit,, 7., W. Advocatus procu- 
 rator pro; ,D. P. W., Obligato in Chirographo infra KrIPe, & exhibuit 
« dictum Chirographum, - petiitque iNlud inſeri,& Regiſtrari in Libris 
« Conctlii &. Sefſionis ut vim ſententiz, dictorum Dominorum - obtineret ez 
« interponendam ; qua literz Cornuationis &  aliz neceſſariz. deſuper dir 
« rigantur-modo inibi fpecificato; quam poſtulatiogem dicti Domini Ratio, 
« ni cooſonam Judicaruat, ideoque ordinavere/& ordinant Dictum Chiro; 
« oraphum inſeri & Regiſtrari in lbris digtz cure, S&,deorevereillud ob- 
« tinere vim ſententiz iplorum, & Literas Cornuationis & alas, neceſſarias 
« inde dirigi modo infra-ſcripro. 240. Subjungitur Tenor ipſius Chiro- 
« oraphi. 370. Sequitur Clauſulaiſta viz. Extractum de libro actorum 
« per me. viz. Vel Domitum Rotulorum Cleticum Regitri, vel cjus De- 
« putatum Clericum, qui ſubſcribit nomen ſuum, 6 | 
« Inſtrumento autem Regiſtrato, autographum ſeu originale a Clerico 
& retinetur in publica cuſtodia ; Exemplari (ut ſuperius dixumus) Extracto 
« & Creditori dato, - ex'quo executio {equitur tam realis quam in perſ9s 
« nain : necabſimite eſt Hud Extractum Inftrymento Guareatigiato, cujus 
« fxpe mentio habetur tam apudJuriſconſultosquam Practicos ; ex co enim, 
« non minus quam ex ſententia folenni, Executio parata cſt, 


. 


« (Cxte- 
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« Ceterum omnis definitioin Jure periculoſa eſt, & Juris remedia etiam 
« goptima interdum remedio ipdigerevidentur; nec Regiſtrationis faluber- 
' '&rimo inſtiruto ſuum deefſe © viderur incommodum': Inſtrumenca 
-& enim cum in publica cuſtodia fint, Tncuria Clericorum, aut ſervorum 
« fraude facile intercidunt aut ſubtrahuntur ; ea autem perdira efſe ſubos 
« dorati debitoresauteorum hzredes, actione Falſi-(eam Improbationem 
« dicimus) intentata, {zpe liberantur ; nulla Judicis ſed ſumma actoris & 
« reaple injuſtiria. In cauſa enim'Falſi agitur,ut exhibeatur Inſtrumentum 
« de quo,queſtio eft ; ea, in libello, comminatione (ſeu ut practici lo- 
« quuntur Certificatione) niſi exhibeatur irritum fore, nec ullam ejus Ra- 
« tzonem aut fidem habendam efle in Judicio vel extra Judicium. In itta 
« 2utem cauſa Falfi, haud fatisfacit Exhibitio exemplaris rite ExtraQti : nec 
« ;mmerito & ſine ratione;Inftrumentum enim ipſum multa fortaſſe ſuffice- ' 
« ret argumenta, tam ad veritatem aftruendam quam ad falſitatem. argu- 
« endam, ex comparatione Literarum, ' & Subſcriprionibus Teſtium & 
« Partium ; & alia plurima quz ExtraQto tantum exhibito defiderantur. 
' « Hac Ratione impulli neg proviſis incommodis pluribus & graviori- 
<« hus (ut omnis mutatio etiam in mehius eft periculoſa)  Angh Judices 
« tempore nuperz Uſurpationis (fi fas eſt przdones 8 perduelles Judices 
<« yocare) in res novas ſemper Pn (annitentibus maxime Scorzs qui 
« eis aſſidere ut Collegz haud erubuerunt) ſtatuto ſancierunt,  Tnſtru- - 
< mentum ipfum exhibendum quidem, utin aQa referatur, Creditori red- 
« dendum ur penes eum remaneret. EO OUTS 
-.) « Regiſtratio enim cum fit aQtus voluntari JurisdiQtionis quolibet tem- 
< poreetiam feriarum explicatur, non tantum extra Judicwum, ſed nec ullo 
< alio fundamento nitirur nifi conſenſu partium, & clauſula Regiſtratio- 
< nis in Inſtrumento ipſo inferta; Inſtrumento autem penes Creditorem * 
<remanente nec in cuftodia' publica afſervato ſententia efler inanis ſine 
« yllo-probationis adminiculo quod in aQtis fit. ' Adhec, eadem & majora 
« ſFquerentur incommoda; ſzpe enim non tantum\ ejus penes quetn Inſtru- 
« mentum eft,” ſed aliorum intereſt ut ſervetur, praxdiis forte heredibus 
< Taliz & Proviſionis ita diſpoſitis ut multi fint gradus'Subſtitutionum : 
« eo, & multis aliis cafibus rutius eſſet % #quius, Inſtrumencum illud in 
< publica cuſtodia efſe, ut ſic omnibus quorum intereſt - conſultum ſir, 
« quam Inftrumento penes unum retento, ejus negligent'a vel dolo reli- 
” quorum Jus periclitar!. | 
© ©. Praterea,Creditore penes quem Inſtrumentum eſt,decoquente,$& cum 
« Debitore {uo colludente (ut 5 woo. hominis fallax hy facile eſſet 
« jl|udere Creditorihus ſuis, qui Inftrumentum iftud per adjudicationem 
« bi addict obtinuerunt, Inſtrumento, in cauſa Falfi confulto intentita, 
« haud exhibito. 
| f7 Mihi autem in iſto Receſſu & unice ſatagenti _ prodefſe ut- 
« egnque poſlim, viderur ; omnibus quorum interelt contultum tore, & in- 
« commodis & commentis'que ultro citroqute adduci poſſunt obviam. iri, 
« fj tempore.confictionis Inftrumenti ejus Copia aut exemplum deſcriba- 
« tur, ab eo qui Inſtrumentum ipſum ſcripſerat, & ei ſubjiciatur brevicu- 
« Jum ſeu brevis nota ab eodem fcriptore ſcripta, iiſdem partibus & Teſti- 
« bus Subſcribentibus, & ejuſdem Date ; eo qui ſequitur aut ſimili tenore. 
« Nos vero (obligati ſcilicet in Inſtrumento) agnoſcimus Copiam ſupra. 
<« ſcriptam, verutm ele & —_— exemplar Inttrumenti ſeu CT 
| a x 
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<.;nter nos confecti ejuſdem datz $& tenoris ; & volumus, & conſentimus 
« ut virtute clauſulz Regiltrationis-in dicto Contractu inſertz,nec non vis- 
«tute preſentium ut predictum Inftrumenfum coram curia exhibirum 
*;n Libris Curiz Regiſtretur, , habiturum vim ad effectum, ſupraſcrip- 
« tym: nec non volumus & conſentimus, quod extractum prezfati- Inſtry- 
« nenti in omnibus cauſis etiam Falſi & Improbationis exhibitum,una cum 
« ito Breviculo, ſufficiens erit, & efficax ad omnes effectus, haud ſecus 
« quarn fi Inftramentum ipſum exhibererur aut productutn, ſatisfaceret. 

« Regiſtrantur Inſtrumenta non tantum Executionis ſed cuſtodig cauſa, 
« & 2d futuram rei Memoriam; ut plezrumque fit.in' Acceptilationibus & 
« Apochis, quando concedens ad nihil faciendum obligatur, adeo ut Exe- 
« cutione haud opus ſit; ne tamen intercidant, conſentit ut ad futuram rej 
« memoriam; in libris atorum inſerantur & aſſerventur. | 

« Regiſtranturetiam Inſtrumenta nec Execurionis nec cuſtodiz ſed In- 


* © Gnuationis ergo ;. .idque ſumma ratione 8& neceſſitate nedum vurilitare ; 


<* unuſquiſque enim ſcire deber conditionem ejus cum quo contrahit 
<« ;uxta regulam Juris. 


«14 autem ſcitu difficile eſt,iſto temporeCandoris & Bonorum Morum 


< effceto, Fraudis autem feraci ; ſpe enim eveniebat ut comparatis prxdiis 
« ut optimis maximis, nec cirta jultum & maximum pretium, emerge- 
& rent qui fibi Jus in 11s vindicargnt,vel Dominu vel Retractus ſeu Rever- 
©« fonis ; fic iis vel eviftis vel modica pecuniula redemptis Emptor delu- 
« ſus tam Terris quam pets carebat, actione adverſus venditorem plz- 
© rumque inopem pror | 
& qua coatrahitur, an fit penes Diſponentem & penitus ſua, nec aliena fit 
« ye] Jure Dominii, nec Hypothecz nexu aut annut redirus aut alio one- 
< re gravata ; aut RetraQtui aur Reverſioni obnoxia: Nec minus cognitu 
« neceſſaria eſt conditio vendentis aut alterius contrahentis, licet enim Do- 
< minus fit & Dominium ſit poteftas de re ſua Diſponendi, Pl regulam 
« Juris, qu#libet eft Rei ſpe Arbiter, ſubjungitur ramen in. ifta Regula Ng 
& Lex #710 - Lex autem obſtat Dominis ne de rebus & Terris ſuis 
& libere diſponant, Legum vinculis forte przpeditis, Inhibitione ſcilicer, 
« quandoin rem & ad inſtantiam Creditorum inhibiti ſunt :. aut in rem 
« fram & ſuorum hzredum iis bonorum ſuorum Adminiſtratione inter- 
&« dictum eſt : aut quando Rebelles Denunciati ſunt & Exleges : De quibus 
« zxmpedimentis alibi & ſuis locis difleruimus. J> 

< Ut autem incommodis ex.ignorantia tam conditionis rei quam perſo- 
©* nz obviam eatur, utque conditio utriuique innoteſcat, plurimis Conttitu- 
« tionibus & Legibus enixe catitum eſt. | 

If a Diſpoſittba may be Regiſtrate, the Diſponer being on Life but the 
receaver bein Decealt ? Ratio Dubitanai, Regiſtration isto the effect it 
ſhould haye the force. of a Decreet, and there can be no Decrect in favours 
a Dead Perſon. 4 


| Regum ContraGus. 


« '$ Ontractus Principis habet vim Legis,quoad obſervantiam; ummo po- 

& tentior eſt Lege intenſive; quia fo at ſucceſſorem,quod Lex non fa- 

« cit : ſecus vero extenſive, quia Lex ligat omnes Contractus. 

_ *Regiusctiam ex lege ſucceſſor, factum Principis antecedentis pings 
| -# x d& p - 


us inani. Scire igitur expedit conditionem rei de - 


« ali nomine peractum.ejus licet non fit heres, ratum ut habeat conveni 
eſt: alioqui publica fides,& dignitas principalis collaberetur, Theſ? Beſol 


cc 
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x Bſps 4 ti non lragant depoſlefſionati, Le Roy plaide ſaiſs, The, 


Relief of Cantioners. © 


F Cautioners finding theprincipal to.be ina worſe condition, may 1 
ſue for Relief before Diſtreſs? At leaſt to be ſecured out of his | a, 


Relocation, 


A Tack being ſet and the Setter being deceaſed. Quirrirer, If after 
his deceafe, and n6 perſon being Heir . to him, the Tacksman 
may be ſaid to bruik per 2ac1tam Relocationem, ſeing there is none that can 
be {aid to be Relocans? pe! 


PDF 1: Reluitto ſeu RetraFus. 


Nrer Juris Interpretes celebris eft Contraverſia de Jure reluends, ſeu Retras 
tus, quod apud nos Reverlio' dicitur, an et preſcribi paſſit ? qui affirmati- 
wvam twentur, regulam ;, qui negativam, exceptionem, Sententie ſue fundamens 
tum adducunt ; Regula þ, Omnes aCtiones, omniaJura etiam maxime longe- 
va,longifſimo tempore, id eſt lapſu quadraginta annorum prefcribi & extin- 
ui.Exceptio eft,Ea que ſunt mers facultatis haud preſcribi. Apud nos lis iſta 
Foics eft ; Conſtitutione enim Regis, Jacobi Sexti AQ, Parl. 12. 1617. Ca 
wvetur omnia Jura Contrattus & inter alia Reverſiones & Retraitus, & ex iis 
att iones, 40. anms preſcribi; Exceptis Reverſfionibug guz ſunt in corpore Jaris, 
& inveſtiture excipientis; of tis etiam quz inſinuate & in Archiva publics & 
regeſtum relatz ſunt: quibus caſibus (cum nulla ſubſit ſuſpicio falſitatis ut ait Lex 
i/ta) attiones ex tis ftatuitar eſſe perpetuas. Sed cum Contrattus, Chirogre- 
pha ſtu 4: ver preſcribantur, licet infinuatione publica & in archivis int, 
qui fit ut ubs eadem CF par eſt ratio aiſpar Jus ſit * 


R emiſſions: 


F the Exchequer, when Remiſſions ate not given by the King, may 
' grant Remiſſions ſine cauſe cognitione, upon a Letter of Slains ! | 
if Remiſfion can be given for Murder ? Anſwer. The Kings Power is 
not limited : bur in Juſtice, Remiſfions cannot be given, but 1n the caſes 
that by the Divine Law, and Law of Nations, the benefite of the Sanctu« 
' ary we; hr competent : Whereas by Act of Parliament, there is ao San- 
ctuary 


thought Felony. 
Reg g y 


R enounciation. 


Vzritur, If the Father or his Executor may urge the Neg who 
has renounced, to confirm her ſelf Executrix to her Mother, to the 


» effect 


x56 | Donbts and Queſtions 
effect her Renounciation may be effectual ? Vide of neareſt Kjn. Queſt. is 


_ Ges K 
Renounciation by Daughters at their Marriage 


JF a Man havea Son and Two Daughters; and-both the Daughters Re- 

] nounce all Executry, - Debts, Goods, and - Gear whatſomever, either 
. provided to them, or which may fall or pertain to them by the Deecaſe 
of their Facher or Mother, Queritur, If the-Son; will be both Heir and 
Ex * 


| If aPerſon charged to enterHeir and renounceing,may notwithſtanding 
be ſerved Heir? A»/wer. He may be ſerved: and no other perſon or 
Creditor can oppoſe, upon pretence of the Renounciarion, ſeing Charges 
toenter Heir are Perſonal Diligences as to the Chargers only : and Re- 
nounciations in obedience thereto do militate only in favours of the Char- 


ers. ts . 
e If the Charger may oppoſe ? - Anſwer. If he has any prejudice or Inter- 
eft he may oppoſe; but it is thought ke can have none, ſeing notwith- 
* ftanding of the Service, what is done upon theCharge,or Renunciation will 
be effectual ; and:the Renounciation is aus involauntarius for Obedience : 
and with us there is not-Locus ſucceſſorioEdicto: And it. were hard if Hz- 

reditas ſhould be Opalenta that the Heir could not Enter. 


R enunciatio Furt Publico.. 


RiEpanior poteſt Debitor immunitati Nundinarum ; quis licet favorem pu- 

blicum habeant nundinz, principaliter tamen de privatorum commodo ag t- 
tur: '& regula communis eſt, Quoties privato favori Lex aliquid intro- 
 dacit principaliter, 'licet ſerundavio publicam cauſam annexam habeat, Renun- 
ciars huic Feowr poſſe. The. Bef. Litera M. 43.Þ. 631. ; 


Res F iſcales & res private Regis. 


RE alia & res Fiſcales, & res privatz. Regis, magno intervallo inter ſe di- 
j a-y eg enim ſunt privati Patrimonii, qua Princip. ratione perſonz & 
non ratione dignitatis obveniunt ; At quz Rex ex ſuis provinciis & ditiqnibus, 
«t Rex wel Princeps percipit, ea ad ipſius-Patrimonium Fiſcale pertinent, nec 
ad hzyeaes tranſeunt licet in rebus privatis ſuccedant, niſi etiam in principatu 
Juccedant, Heripg. de molend. queſt. g. n.71. | | | 


Re-ſeafin upon ReduGion. 


Right being granted to be holden of the Superior ; - ang. after. Infeft- 
ment, being reduced Ex capite Doli vel Metus. Gr Whether 
the former Right revives, Or ifthere muſt be.a new one, what Way 1s 
itto be taken? 1: is Anſwered. That it is thought, that the Seaſin being ta- 
ken away, and being Fac#i which cannotbe infectam; there muſt bea new 
Scaſin'; and the Superior is to: be dealt with to givea precept, making 
SOTE4 oY mention 


- 
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mention of the former Seafin and Decreet of Reduction; and that he is 
willing to receive again the Diſponer. | 

If the Diſponer be deceaſed Qzomodo ſhall his Heir be infeft? Anſwer. 
Being ſerved Heir he may apply to the Superior, for a Precepr mentioning 
as ſaid is, and that he his Heir, gH 

If the Lands be holden of the King, what courſe ſhould be taken? Ay- 
ſmer. upon application to the Lords by Bill,they may grant warrand tothe 
DireQors of the Chancery, to give precept of the nature foreſaid. 

If the Superior may be forced to receive his former Vaſſal in rhe caſe 
foreſaid? And if he ſhould, will Compoſition be due?) Anſwer. It is 
thought, that he'ought to receive him but upon compoſition; ſeeing having 
once entered his Vaſlal, he is not obliged to Re-enter, but upon Compo- 


{ition. | 


Reſervation in favours of RelifFs. 


P Y ContraCft of Marriage,a Lady having accepted a Liferent-proviſion, 
I in SatiſtaQtion of all ſhe could claim, either of Terce or Moveables, 
excepting and _— the third of the pleniſhing of the Houſe, Cuzritur, 
whether by the {aid reſervation ſhe has a Right ſettled in her perſon tothe 
third of the Pleniſhing, free of debt and moveable Heirſhip? Orifthe 
ſaid Third be only underſtood of free Runs debt being payed,and Heir- 
ſhip deduced? Hem if the ſaid Third be lyable toa Bairns part, ifall the 
Executry be exhauſted but the ſaid Third ? 


Reſrgnation, 


IF a Superior,who is a ſingular Succeſſor, may infeft upon a Reſignation 
n: - his Authors hands, as upon a Compryling the time of his Authors 
ight? 

i a Superior has given a Charter upon Reſignation whereupon there is 
no infeftment, Qu«eritr, If he be denuded of the Superiority, will the 
ſingular Succeſſor therein, be obliged ro renew the Right, and to grant 
precepts to that effe&, and by what aQtion he may be urged ? 

Qu«eritur, If after Reſignation, the Diſponer and the Perſon in whoſe 
favours the reſignation is made, may agreeand recede from their bargain 
without conſent of the Superior, upon pretence that the Reſignation 1s iz 
favorem; and every Perſon may renounce Juri pro /e introdutto? It is 
thought, They cannot & res now eſt integra, there being a quaſs contratius. 
berwixt the Superior and them. 

If after Reſignation accepred, the Fhperior be denuded, whether his 
Succeſſor will be obliged to infeft him? And what way he may be urged ? 
It i thought, That Succedit in rem cum ſua cauſa, and upon a Bill to the 
Lords there may be a warrand to direct precepts, as upon aRetour. 

It an Inſtrument of Reſignation i favorem,will prejudge a ſingular Suc- 
ceſlor, ſecing it is not Regiſtrate ? + 
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De Reſrgnationibus. 
Quazſtio Prima. 


' An Reſognatio, in Manivus Domint Superioris, ales 


' nantem penitus deveitiat? , 


n . 

« Alenato przdio, & ex mandato in Inſftrumento Alienationis inſerto, 
cc Reſignatione ſubſecuta,' & a Domino direfto admifſa, Queriter, 
« Anea Alienantem ita deveſtiar, ut nullum Juris veſtigium penes eum 
<«{uperſit, nec eo mortuoaut delinquente, cuſtodia hzredis minoris, aut 
&« Maritagium, vel alia emolumenta Domino diretto obveniant ? 

&« Keſpondere viſum eft, Alienantem penitus deveſtitum & Dominio utili 
« exutum ; necex ejus obitu vel delito, obventiones (quz ſunt Dominii 
« dire fructus) deberi Domino.directo : omnia fiquidem, quz Vaſalli 
« ut deveſtiantur facere ſolent aut debent, rite peracta ſunt : nec obeft 
« quod unius interitus eſt alterius ortus, nec Jus proprietatis & Domini 
« directia Domino diſcedit, niſi alii acquiratur ; dici autem nequit Emp- 
& torem aut eum cui Alienatio facta eſt,” Dominum aut Vaſallum eſſe, an- 
«tequam a Domino directo inveſtitus & ſafitus ſit; Jus ſiquidem nedum ad 
<© rem, per alienationem queſitum-eſt ei in cujus favorem Reſignatio fafta 
& eft, ſed tantum non inre; 8& inchoatum eatenus, ut feudum fit penes 
« Dominum directum, quaſi per fideicommiſſum, & in rem ejus cui 
&« :lienatio facta eſt, ita ut eum ejuſque hzredes inveſtire teneatur: & in 
&« Jure quod prope eſt, multis caſbbus idem cenſetur. 


Quzſtio Secunda. 


An ex Perſona Reſignatarii, ©» ejus vel obitu wel 


delifo, Cuitodia Heredis &»+ alia emolumenta Do- 


mino direfto obueniant £2 | 


« CO! poſt Reſignationem a Domino directo admiſſam, nihil commodi ei 
- g obvenit vel ex obitu vel delicto alienantis, quia Vaſallus eſſe defiit, 
« Cugrendum? An faltemex obitu vel delicto ejus cui Alienatio facta eſt, 
*cuſtodia & Maritagium heredis, uſusfructus ex Rebellione per Anoum 


* ©& Diem, alizque obventiones ordinariz & ſolennes ei cedant quz de- 


< bentur cum Vaſallus vel morityg vel deliquit : nec Vaſallus dict poteſt, 


-* quia nunquam fſaſitus fuit; Juxta tritum illud, »ulls Saſina nulla Terrg : 


«Verius tamen & Juri conſentaneum videtur, eo tempore quo per Reſig- 


" <nationem, Terrzſunt in manibus Domini tuperjoris, Jus & Dominium 


* dixectum haud-terile & effcetum eſſe : & ejus fructus ei haud negari de- 
© bere, iſto tolore vel captione, quod alienans deveſtitus Vaſallus eſſe de- 
« fiit, Emptor autem nondum Vaſallus eſt : nam fi Domino nec renuente 


.- © nec cunctante, per eum non ſtet quo minus Emptor inveſtiatur,Emptore 


pre- 


— 
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« przmortuo vel negligente, vel fato vel ejus negligentiz imputandum 
« quod Vaſallus non -fuerit & inveſtitus : ubicunque enim de- Nomini 
« commodo agitur, pro inveſtito habetur qui a Domino parato inveſtitus 
&© ram haud petiit, nec &jus mors vel mora Domino obeſt ; hac ratione 
< heres Vaſalli hzreditate haud agnita, fi ad pubertatem pervenerit, ejus 
« Maritagium Domino deberur; & ex ejus delicto, vel uſusfructus vel 
« przdium ipſum ad Dominum pertinet, erſi nunquam ei Vaſallus tuerit : 
«1d quidem intereſt inter hzredem ejus qui Vaſallus & in feudo inveſtitus 
© obut, & hzredem Reſignaari z quod in illum, feudum quod deceſforis 
« fyerat renovatur & tranimittitur ; 1niſto vero feudum incipit ; nec eſt 
« Hzres Emptori, in feudoquod ejus nunquam fuerat: . Verym illud faci- 
© ]ediluitur,quemadmodum enim inJure qui in utero efſt,ad varios effectus 
« fione Juris pro jam nato habetur ; hau lecus ubi teudum conſtituitur 
& & eo naſcendo maturuit, ut ab alienante abdicatum & in manibus & pe- 
« nes ſuperiorem (it ; ſed ea lege & fiducia, ur acquirenti novum infeota- 
& mentum concedatur, pro enato habetur ; nedum quoad ſuperiorum $& 
« compendia & emolumenta ad eos pertinentia; fed ad quoſdam alios ef- 
< feftus ; Heres enim Reſignataru qui morte przxeptus deceſlit ſine {a- 
& ſina ; etſi primo inveſtitus fitex alienatione, ſuccedit tamen in Jusacqui- 
< rentis & non ſuoſed Jure hzredis; & fictione brevis manus feudum nan- 
& ciſcitur ut hzreditarium : Haud fecus quam fi Acquireati inveſtito, ipſe 
« (eo mortuo) ut heres inveſtirus fuiſſet ; ideo feudum in ejus perſona 
« haud novum & Conqueſtus, ſed hareditas cenſetur : Et fi deceſſerit 
& orbus & {ine liveris ad Agnatos ex latere deſcendit. Adhac, licer feuda 
&« plerumque Acquirenti fint libera, ut de iis pro arbitrio {uo Diſponere 
 < poſit hzredibus: quzdam vero ſunt fideicommiſſaria & vinculata, ut nec 
< alienari nec re alieno gravari poſſunt ; Feudum tamen haud ut liberum 
« conſequitur,qui parente przmortuo primus ex Ahenatione inveſtitur; (ed 
< { Conditionatum fit, *conditionybus parere debet ; & niſi paruerit feudo 
< mul&andus ex lege Commiſloria ſeu Clanſula irritante ; adeo in Jure 
« ſpes proxima & radicata multum attenditur & operatur ; & acquirenti 
& nedum {pes ſed ex Reſignatione Jus, adep radicatum fuit, ut Refignatas 
« rio & ejus hzredibus, & Jus ab ea habentibus auferri vel avelli nequeat: 
« & Domino neceſſe fit fteudum iis per Inveſtituram tradere qui pr:mi 
« erant per Reſignationem : dumque Vaſallus ex Charta S& przcepto 
& ſaſinam & traditionem operitur, interim umbra quedam traditionis prex- 
« cedit, fundo Domino ſurſum reddito per fuſtis & baculi traditionem, in 
<« favorem acquirentis, & ſtatim per idem ſymbolum rurſum reddito Re- 


<« {gnatario aut cjus procuratorl. 


Quzſtio Tertia. 


An in Feudis, que de Domino Rege tenentur, idem 


Tus fit, adeo ut per Reſognationem Vaſallus 
devetiatur ! | 
« A N in omnibus Feudis, five ea de Rege ſive de aliis ſuperioribus te- 


b neantur, idem Jus ſit, operg pretium eft quarere ? Et TIER 
Wy eadem 
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* eadem ratio idem Jus eſt, & a contrario ubi diſpar ratio diverfum Jus., 
« 1d autem nec parum eſt diſcriminis inter Dominum Kegem & alios* ſu- 
* periores; quippe hirerum ſuarum providi & ſatagentes, ſua Jura & com- 
< moda ſcire & debent & preſumuntur, fi neſciant aut negligant ſuo pes - 
& riculo & diſpendioeſt: Rex veroin idunice intentus ut Kegno bene 
© ſit nec quid detrimenti capiat, Eaque Reipublice mole obruitur utrebus' 
« ſuis & privatis ſupereſſe nequeat : Quin & Queftor & Proqueſtor 
« aliique quibus facri Patrimonii procuratio demandata eft, viri Illuſtres 
« & ;jmpigri in omnibus fere Curiis Regis aſdui 8 impliciti ; tot negotiis 
<« diſtinentur, ut nedum ſupra vix omnibus pares efſe queant : Hinc 
« Obreptio % Subreptio, vitiain largitionibus principum ſzpe ſed fruſtra 
« yetita : hincetiam negligentia; haud ex ſocordia que 1n viros amplifit- 
« mos & diligentes non cadit, ſed reipſa, ut quibuſdam calibus dolus,etiam 
fine dolo & reipfſa efle dicitur : Ideo Conſtitutione Regis Jacobs Sexti : 
& Parliamen. 16. Cap, 14. neceſle fuit cavere, Ne Officiariorum & Mini- 
« ftrorum Regis negligentia Regibus noceart : conſulftum 1gitur videtur 
eſſe, nec rimam relinquendam qua jrrepant, riedum portam aperien- 
&« dam qua erumpant fraudes; id autem futurum,ſi ſtatuatur ex Reſignttio- 
&« nein manibus Regis (aut eorum quibus id munus commitſit ut Reſigna- 
« tiones recipiant) Vaſallum penitus 'deveſtitum eſſe; nam Reſignatio' 
& ;{ta'fit nulla indagine aut inquiſitione przvia, quznam fit Reſignantis aut 
& Feudi conditio ; an is zger vel moribundus, & forte nothus aut Baſtar- 
« dus; an vero Feudum Jure aliquo affteAum fit,” aut obventione ante 
&« Reſignationem debita & cedente, aut Regi caducum & commiſſum ex 
& delicto; fic haud difficile erit Regem fraudare imo ludificare, E. G, 
* Reſignatione feudi militaris faQta a Vaſallo, cui heres ſit infans aut im- 
< pnbes, in favorem Emptoris ſimulati, fi przmoriatur atenans, cauſahj- 
«tur Emptor eumdeveſtitum, nec hzredis impuberis vel Cuſtodiam vel 
« Maritagium obveniſſe : Sin Reſignatarius morte przreptus fit, alienans 
© dicit ſe haud deveſtitum, nec de Ahtenatione aut Reſignatione conſtare; 
© notarius fiquidem qui Refignationibus faciendis adhibetur plzerumque 
© obſcurus,& ejus opera utentibus addiCtior eſt : Contractus aurem vel dif- 
« politio ex qua Relignatio fit, penes contrahentes remanet, & cum ſineea 
«Reſignatio inanis ſit, ea celata vel deleta facile erit rem eo redigere, ac fi 
© nec Alienatio nec Reſignatio celebrata fuiſſet ; & prout ex re corum vide- 
* bitur, & magis commodum, Colludentium arbitriuum erit utrum 
© alienans an veroacquirens eorumque hzredes Regi Vaſalli forent ; Ut 
«eſt in Apologo de homine fallaci & dolo ancipiti numen ipſum fallere 
© auſo, & periculum facere an omnia ſciret & vera reſponderet; cum enim 
<« {ub veſtis lacinia paſſerem haberet, ſciſcitatus eſt,an avicula quam habe- 
« ret viva an mortua eflet, certus, fi Oraculum vivam diceret, eam necare 
« {llifo cerebro; ſin mortuam,promere vivam: Reſponſum penes eum eſſe 


<utrum vivam an mortuam malit : ſed mille ſunt nocendi & fraudandi 


© artes, quas referre nec tutum eſt ſzculo iſto in fraudes nimisprono, cum 
* ve] memorare docere fit: verum re penitus inſpeQta videtur Reſponder. 
* am, idem Jus eſſe in omnibus feudis, nullo inter Regem & alios ſupe- 
< r1ores diſcrimine, niſi quoad accidentalia quzdam & extrinſeca, de qui- 
* bus non curat Lex; Eadem autem eſt utrobique ratio; ea ſcilicet, poſt- 


«quam Vaſallus deveſtitus eſt Alienatione, & ex ea Reſignatione fatta & 


*admiſla; ex cus ve} delicto vel obitu,nihil vel commodi \2omino directo, 
; - : vel 
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« yel incommodi-acquirenti. poſſe evenire ; Rexenim licet fupremu et 
« ue Angh loquuntvr Superior pariowount,in Feudis five dandis fiverendvan- 


« dis Jure haud Prerogativo ſed communi utitur : Et cum fit fo if- 
« rodeo quod-Furis 1n ahi ftatuir, eo uti haud gravatur : 'N A, F.-nk 
« que artigimus Tncoinmoda; nec Incommodum” Argumentuin, nedum 
« Jus folvit;; ea hominum forte, ut nihil humati incommodi expers & 
&* yachum\lit : | Tims inter regnlas Furis ea'eft, Omnem Definitionem in Jure 
4 perjcadoſum, adeo-ut_ vix fieri poſſit quin aliquo incommodo ſubver- 
<«& tatur * Ex adverſo, hauddefunt incommoda multa '& gravia 5 in iſto 
< ;gitur conflifty, ur preſumipriones leviores/& debiles fortioribus cedung, 
<jrgincommoda aliis$ gravioribus diluuntur : 'Si igitur aliter ftatuarur, 
«que populo & acquirentibus timenda ſunt incommoda tnagis p #gra- 
[6 yant ; Rex ſiquidem de hicro ndo, - hi. vero agunt de” Camino, vis 
"&tando; Rex de obventione'% lucello caſuali;' & dire Dominii fryRi- 
& bus jactura levi8facih refarcienda ; aliis (i binde renaſcentibus. *** | 


Tf Quzſtio Quarta, 


$; Alienatione fatta, &* ex ea' Reſignatione; alia po- 
* Fea fiat, &» ex. ea_etiam Reſagnatio, m favorem 
alterims, "ique primws [ noeſtitus | fuerit : © E9-'poſt 
... enum privs. Acquirens; Queritur uter Potior? \ 
« 1 
| . . y acquirens, ex poſtertore Relignatione prior inveſtitus fu- 
<erit, & poſt cum, or acquirens fuerit /£ inveſtitus- *ex - priore 
+; Refignatione, hau 
Eferendus fit? .... | 
«* De ea ratiorie, apud authores noſtros, 'nihil certi aut, expediti Juris re- 
*: Quibuſdam quidem, qui prius inveftitus eſt, licer ex poſteriore 


- Eee = videtur ;, ca ratione, fubnixis, quod ubi jus per va- 


cur 
« Tis gradus perficitur, aur ex pluribus partibus integratur, is przferendus 
© ſit,qui per reliquos gradus in ſummum prior, innititur, & ex omnibus par- 
he bs Ju nag &complegan nanciſcitur ; nec enim.in Cerramine 
*Equeſtri qui ſtatim a carceribus perincitatis,ympetu alios pretervolat, Bra- 
y” bem conſequitur, ſel qui totum emenſus curriculum primus ad metam 
* decurrit. * 


| anon haþbent poteſ- 
nidem eſt Dilgeni favor, vigilantibus 
< duſtria exemplar), produum eſt iſto verſu, 


-- 
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Fg ne fafta & ex ca Reſignatio Gi poſtea-alius Emptor vel - 
N-.. aliter 
& 


immerito , Quxr/tur, Uter potior, Jure, & pra» © | 


* © cine in tnanus \ AI Ace can 


| & tarioadeo a ceraen el gr 
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7 "NJ fin ali, dum quid Jupereſſet PTY 


©TDin-j ure aoquendo, \& ubi de eo tia certgtur  locum haber-: 
I'Sed in Fs | betur evndisRehgnan DT Me ot 
A ur nec Wag hojnt 3 potuecit, vel a 
ES aliccaps faquidem: NEE Avnet per ali- 
ane in rem prig wag ty - Penutus, —hnnh 
« pn] ok Pa ae. pueris 
oturh & inter Ne ne, wihil debit, $ juris pru- 
« «es Fs. & py; ene _ po rye in alium am ple jar 
«; 
x. Ws res ie prioris vel ſecundi 
quod in ſecun- 
jay Y tangum 
; dehents Yong & Uni ane pe producat tantum limitatum 
um ex ca Reſignatione, nec undo Reſignatario nec alii niſi pri- 


bn <a, dari potuit: Ex ſecunda vero Ref atione, cum fix prorſus 


&.- inanis , ſcilicet ab alicnauce prius deveſtito, & qui nullum 


« jus haberet quod reſi ; ex ea fiullum jus erat penes Dominum dire- 
« ctum quod trausferret in ſecundum. 
< Hiac.citquod Refignativne faQty, havd dubii Juris eft vaſalinin ſab- 


« f&ydum. 8 germ de WEIEN alii non pofle diſponere; Cum i igitur 
 ; jus inferivs & ut Joquimur Beſſum —__ I. an adhuc penes cum erit 

per yore! em & wax 2 cor 
&@ concedendi, i jus rpajus & nobilius & ke Fn es Su uperiore tenendum 


« a Obſrante Juris regula, Cur non liver quod min eff xt quod 


« 4juse ord licere. IF ; ts 
Cum acquiruntur ignationem, corum dominium.non fta- 
a tim & infiar Boler emer, fed per yrs us conftituirur & elabo- 
«2cur: RE pen qui utite dominium taber alicget we 
deinde v2 6 rocutatvbr, jus kuurtn' & tlo- 
as a notario & Inftramen- 
« to Reſignationis in favorem acquirentis confect n wo Superior 


Df. 
* dim non jam V Tedl cnyus jus penes iſponat Carta 4 
6: 24fito mandato de Ri Ja pernighn of. KUL to Sofa, & F 
er, fl nt ate nope, kara iy Pat 
i ur 
rnd rooted hy Scala GN. eſt, ut per gra- 
« dvs for gals os tatum aſcenfas 1. obqrroad. gradibus per aliquem vel occu- 


nblacisin ſuperiores i rar nec conatur; Haud 


- erus in feuda acquitenido, ex ifta graduum ſerie, privribus, quibus alie- 
'< naps dominio & jure ſuo arg akin elt,ſed in primi cquirently gratiatn, per 


< eutn ocrupatis, in ulceriores pradus penetrag- 
« ti; nec nd Took prob iltrur. exinde dejure nquitendo 2 diligen- 
* la, certamef 


—« Adhzccum Juplex fe Fekigmatio ln vel ud Remanentiam, vel 
« ;» Favorem;utriuſque quoad Refigtantem idem& par &ft effeQus,utdeve- 
« * ſtiarur ſilicer;& quod ojs ejus _—_ dominium utile,ezus ele deſinar,$& penes 


TY (0 . Superiorem 


in LAW 


PEI IT AC mathe 


e pro novo - 

per Re- 
« Geo cms vorem, pariter deve(- 
< titum/; & alrerutram, in eyus fraudem, nec honelte nec militer ali- 
.. * Accedit quod haud pridem inmores aoftros irreplit, & ifteapud alias 
| goo, Mnoktienrs dons in uſom $& rem akerius-quam In- 
& veſtiti: Gigirur alienatio far domino diveRto ſed in rem 8& uſum akerius, 


& {cilicer Ae "LL jj 


« Fggationem Gveca fit ad Remancatiam (ive in 


L " 


« traqilativa eſt, atquein ca tot aCtus interveniunt tam alicnantisqui Re- 
< {gnat, quam DominidireCti qui Reſfignationem admitrit, & ut any ic 
« tranſlatum Reſignatario reddit, tradito {ymbolo in Fidem & Arrham In- 
« veſtiturg ſubſequuture ; intervenientibus etiam Notario & Teſtibus; ut 
« Religname mortue, defun&tis etiam tum domino direfto tum Reſigna- 
« 1ario, :Reſignatio tamen ejuſque vis 8& effeftus haud intercidat & eva- 
6 neſcac; nam & iis caſibus, Inveſtitura a Domini direQti ſucceſſoribus, 
. « Refignatario aut £jus haredibus, vel ab go cauſam habentibus, dari de- 
« bet. Ea Argumeata funt, Per Reſignationem Domunurm utile ab Alic- 
« rante diſcedere, ita ut in Superiorem transferatur, & cum Dominio di- | 
& refto cui interea unitum' eſt, tranſeat; nedum ad Domini heredes, fed 

« 2d Succetſores quolkibet ſingulaves. Ex iſtis onion, nut de re & 

« quzſtione tanti momenti. prob ws diſceptara {unt, eſtum. eſt alic- 
« nanti per Refignationem diſlafito, nullam vel juris umbram vel veſtigi- 
« 3m ſupereſſe; & Alienationem & ex ca Reſignationem hi quam poſterius 
« fecerit, & Inveſtituram euem Ea, que ex priore R e {c- 
«oma eft, inutilem & nullam efſe_; wt a non habentibus potettatem: al- 
«tem annullandam aQtione Reſciſſoria, qus nolys Redu4#jo dicitur, | 


Quzſtio 
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Doubts and Queſtions 


Quzſtio Quinta. , , 
An is qui "in| Domininm 'diretum ſucceſſt T im 
ſengulari, teneatur Acquirentem in vajdllum-rect- 
pere ' ex Refagnatione' in manibus | Authorts.” * > 


'« T7 .X eo quod ſuperius diftumeſt, Dominiom ſcilicet utile, exReſipgha- 
« tione in manus.Superioris ſurſum reddirum, cum Dominio direQo, 
« ad ſucceſſorem in. eoetiam ſingularem tranfire; ea {uboritur 'Gneftio, 
&« An Succeſſor abs reneatur acquirenti, 'vel ejus hzredibus, damini- 

« um 'vutile a diretto ſejuncrum- reddere?-& fi renuat, quod*Juris' remedi- 
*um iis competat? Nulla ſiquidem-inter dominum directutn, qui*ex 
« Reſignatione terras; quoad dominium'vtie, in 'manus fuas recepit, in- 
« terceſſit nieceflitudo cum-Succeſſore;' qua eum'fepreſentet; int heres aut 
«aio ritulo univerſali; aut ex Fiducia, que in Refignatione intervenit, fi- 


«Jem ejus liberare*teneatur-:- Nec' magis-negotium ej flitenm *Refigna- 


. 


. ©tario; vel ullus, quoobligetur, 'vel contrattus; vel quaſicontraQus, 


«Sed preter Per s, ſunt 'aliz etiany Obligationes'in rem,' quibus 
* res ipſa fubjacet, & quieam nanciſcitur ſele ſubjecit:' Sic qui ME rt; 
< tur predium ſervituti obnoxium; licetejus:dum acquireret'nulla menti- 
&« © aut exceptio fuerit,”patientiam ramen, & que ex ſervitute- debentur 
« preſtare tEnetur : Idem de Annuis Reditibus & pactis de Retivenden- 
« do& Retractibus ceu Reverſionibns & Lege Commitſſoria dicendum : 
<« res enim ſemper tranſit cum ſua cauſa onere; nec alio aut pinguiore Fu- 
« re Succeſſor utitur, quam- eo quod 'deceſſor 'aut Author: habueray: Ea 
<« autent-eft cauſ# dominii directi, ut quandocunque/Dominiom-urtile per 
64 19>. qo 9G" cum-eo rar = ws arr reayr vel ejus Sucz 
<« cefſor etiam ſingularis,, gravatus fit '/Refignatario 8 ezus Succefſoribus 
& Dominium- utile Rs F- It ; | M15) ITO $6543-13584 9» 

« St jd facere cunctetur'vel renuat Dominus directus, in promptu reme 
«.djum eſt,” ut ſciz: coram Senaru ceu Collegio Judicun 1n'Cauſis Civiz 
« 1ibus Supremo, «ctio'{ummari intentetur; & exhibitoInftrumento Re- 
« fgnationis, & noviſhma 'Carga & -Inveſtitura"Avctoribus-conceſſa, pe: 
« tatur juxta-eam novam fieri Reſignatario vel'ejus- heredi,” Sententia las 
* t4 ; $i Dominvs directus haud-parear, fed - adeo/ contumax- fit, ur Re- 


-- «hellis & Exlex denuncietur Banno-publico, &' Corr pro'Tuba inflato; 


« ut moris'eſt, quod ideo Corneatio apud: nos dicitur;'” Demum: juſſu: 8 
« mandato Senarus:, Cancellarii Director p m/Safing -diriget/ pro 
« Reſignatafio, vel ejus herede inveftiendo, Tta--ut de Dominodirectote- 
«neant, nec vaſallus Jure {uo rf nec  domanus fuo'etiam culps 
&« ſua decidet; Mulctandus tamenobpervicaciam:& Rebelhonem, bogis 
« omnibus mobilibus tam rebus/quam \ nominibus 'Regi 'caducis ; quod 
« E/chetam vocamus. - - © 12 hos 1Que bes W 61 tou gun i 
« Iſta ſunt intelligenda de przdiis que de Subditis. tenentur : Rex e- 
« nim& Queſtores Regii, quique alii ei a Rationtbus ſunt, id quod ju- 
«© ftum eſt haud gravate facere przſumuntur. 
| Quaſtio * 


in L AV. 


Queſtio Sexta. 


An Superior nedum Refignatarium euſque beredes, 
ſed Ceſſionarios inveſtire teneatur? 


X Uzſtionem precedentem de Reſignatarid eju{que hzredibus reci- 
« piendis, excipit ifta ds Aſignetis, fic Ceffionarii ( ſed parum 
_ -©*[atine) apud nos dicuntur: ormnia autem Jura, moribus noftris, cedi 
© poſſunt, de quibus Inveſtitura haud ſequutura vel nec dum fecuta eft ; Si 
« zgitur alienatis prediis, 8 ex alicnatione Reſignatione ſecuta, acquirens 
« ea 8 jus ſuum Per Alienationem 8 Refſignarionem fibi queſicum, per 
« Ceffionem in alium tranſtulerit, Queritur, An Dominus dire&tus Ce(- 
© Gonarium recipere teneatur? * Et quidem extra queſtionis alcam, vide- 
« tur recipiendum eſſe; Alienatio etenim tam acquirenti heredibus 
+ « & affignatis cjus fafta eſt ; nec minus in corum favorem Reſignatio a Do- 
« mino Superiore admiſſa eſt. Tenendum tamen eft Ceffionarios recipere 
« Dominumdire&um haud teneri; Feudum fiquidem Beneficium dicitur, 
« & Beneficium nec invito nec ab invito datur & exprimitur; Interque - 
« Feudi fiveeſfentialia ſive naturalia illud eft, ut Domino inconſulto 2. 
&« ;nvito dari nequeant : Nam Feuda, initio & jure primevo, dabantur a 
- « Dominis viris militaribus & fibi devotis, ob Fidem & Virtuter Belli- 
«cam, tam ipſorum compertam,' quan poſterorum preſumpram, juxra - 
« ;1lud Poetz, Forres creantur fortibus,C bonis, &e. Licet autem izculo dege- 
« neri, Feuda ctiam degeneraverint, ut DR 3 Cu= 
« da in ipſis Feudis Jckderes; Tamen, fere ubique illud retinet, ut pro 
. « Yaſallo & veteri Clienti, novus & exttaneus non poſſit obtrudi; Etiam 
< iſto tempore quo bellum, «t ai Ennius, Magis cauponater quem belligeratar, 
« & mercenario milite conducitur & dolo magis quam virtute geriur. In 
« Gallia, & aliis hand males RE ns, WR avore Commercii (qui ſum» 
« mus eſt ) conceſſum eſt Feuda alienate, id fir eo temperamengo; ut pro 
« recognoſcendo & laudando Domino,Compoſitio,ut loquimur,& Laudimia 
« Domino direfto pendi debeant, certa parte pretii in id decifa, & Legi- 
& bus definits, Czterum apud nos, Feuda de Domino tenenda,nifi Do- 
« minus conoſenſerit,fruſtra ( interdum haud impune) alienantur ;' Sj mi- 
« litaria int, & Cuſtodia,& * Marogiue heredis, ad Dominum pertinent: | 
& nec adhuc parum refert Þ Dominus fibi aſciſcar Vafallum. Aliarum 
« enim rerum, juxta Juris Regulam Duo non poſſunt eſſe Domini in ſolidum 
« in Feudis vero duo ſunt Dogiini & perpetui, fed Domimio diverſo & dif: 
« vari; ita ut penes Superiorem, Dire#«; penes Vaſallum fit Urile; 8&y- 
« NN excodery Pig ofruftus lint 8& proventus, Vr:/; quidem Naterales, 
&« Diretto vero Civiles & Obventiones , Ex iſta, ut fere omni commuynione, 
* plerumque naſcitur quzſtionum & litium ſeges, de Warda, Maritagio, 
* Noadeeroit & aliis Obventionibus, que cedunt Domino direfto: ut 
« jgicur litibus & rixis'obviam eatur, & de. dominii fui fruftibus mature 
- S officioſe. ( ut par eſt) fatisfiat, fi mutandus fit Vaſaltus Domino di- 
« reo cavendum eſt, re pro viro probo & bone indolis,moroſum & - 44 
« colum ; & pro devoto & cliente, PReng & tantum' non ad r of 
_- , £4 " t " 
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266. - 426 Doubrr and. Queſtions 


« um nanciſcatur. Tis de cauſis nec injuria, Damino ita conſultum eſt, 
& ne invitus Vaſallum novunx&incommodum habeat. F 
« Nec obſtant que or dita ſunt, Dominum /c:z.' Reſignatione 


< in cjus manus fatta in. Favorem & inGratiam @quirentis& cus hzredum 
<« & 4\fiÞnatorum, eo ipſo conſentire, ut acquirentis tam heredes quam 
« a atos in Vaſallum;recipiar; verbaenim ſta tamin Alienaziogisquam 

elignationis . moms ge iotelligenda ſunt civiliter- & ſecundum 


ol ſubjeftam, mareriam, ſciz. .ut Reſignatione faRa Reſignatarium & Hz- - 
< redesejus vein { (Heres enim 4n Jure cenſerur J0y Ki $5. com | 
« defunfo.) Cellionarwm vero. fi fibi, viſum fuerit: Imo i elignatari- 


« vs inveſtitus fit Charta ipli & Heredibus & Aſignatis conteſts Feudo * 
* © mulctatur, {i milicare fit, & Vaſallum in Feudo vel, * ſe vel Domino te- 
<« nendo, ine Domini conſenſu, inveſtirer. 
« Cum duz fint. Aliegationes, altera Reſignatarig, Alera Ceffionario, 
* una autem Inveſtitura:.Si pours afſignatum ex Ceſſione inveſtire 


{ps SUPErY ae eggs e, an unum.aut duplex | Laydimiom 
hr vel 


lit; rp integrutd & pencs evim arbicrium 


haud . ia conventrit,conditionibus & Laudi- 
« 5 ils, cum recipere,. rl Dominusper compendum .Ceffiogarium brevi 
velit, Charra & ex ea: Saſina ci tradita; haud jnviden- 


MANN reciPere. V 
« FF .v ts vidertrDomioe eg 11a, I ne conlequererur {1 longiore & opero- 
| Salina Reſignarario tradi- 


ianarit, ' & £x.-ca oper irerum 
ro Conn abſolvenda efſet. . 


De Rojo: 4 Domino. beth. acceptatis, 
dn deveſtiant Aafenaner 2. 


Decie, = Feud; Mandi, ifod SS 
| uratorert ex imter alas clni- 

a ln hg ditions inferro, & Do: 
' earatn tiorario Þ 


$ 4 
- 


Ts I tirrocus pets 
Soma conſeneanea: 


cart et facts frat Do- - 

, crcommento of rodn f et afiis Nowinii fur fruftibus, 

«xp "morte Va Limmigente, | propediem obverituris; $A forte venditor&et 

« re. amicis. et. colludentibus, & Domino (ur fere mort 
© hay Hazis artento, confſulto differtur” & fuſtineruf Tnveſtitura, <jifq 

« petitio, ut ANCIPitL C dolo fruſtretur Dominus; CE ok Ee 

D. © YePaiear, By Log: develticum ; | i Emptor, efim non 7 inveſti 

6. 
pe th igitur przdium venditum,8& Reſignatio in Domini voleat®'% 2C- 
ceptantis 


OE. aL LIES : + 


| —..._ tl —_— 
, 


2h LAW. "4 "36, 


Ge bp ik ir faQta eſt, nec ulla fraus, aut fraudis SET ſubeſt.ven- 

« ditor- ebay ili exutus & "pps deveſtitus eſt, adeo ut ad cum de- 

« veſtichdom oe ab eoaAxfint ; ita ut nihit ſparſe agendum:Nec ub 

« urn penes evtn'ſit Jus vel Juris umbra ; niſi pato iriter eum & Domi- 

« nurnt convenetit, = a hen gry recedatur ; : quod plerumque fit,cum 

« ſypervenit ali Reſi ___ facta in eJus gratiam, nova 

&« Emprori gra tus Dominus, 'Toveſtitura ej concella; quod 

© plerutmque oy m honeſte fit #544 ey  pfiore Venditione & Re- 
« ſignatione : _ eafu is Phage ſed primo Inveſticus 

« gum & perfectuns on Prefertyr Gr Bn dadoges: etiam yr ou 

«(ed poſterius : Privy enim teripore, uoad Jus completum, potior eſt 

< Jure.” 

% Cum igitur Voir quoad Dominurh 6 Avg ſit NY 6 et 

< quoad ſcipſim «hve; nec edim, ita Hye 1v phoower divendito,ex eo ali 

« quid commoed? atittmolumenti poteſt c5 ut ulterius Ns ahquiage 

« yt deveſtiatur ; Sequirur em defiiſſe efſeVaſal) By 
< ſive it italoquat': Nec ex prxdio, quod Athy Vs haud & Nie, a 

« jncomimodi aur periculi, ipfi ant heredibus metu >a 

cc Penes quem C openes enndem Pico) by joouy, 

«<2; Argum. ' Secondo, Si venditoris Alive las efticucaa ck pert, et, Do- 
<«mino ft par eff) rentente,Breveimp h $ Cancellaria £& coram-In- 
« quifiroriÞus patrerh obiifſe oltimo ve hpi a Ne , ot {c ciHltredem 
« efſeid eo przdio == Pr ſehtenfia A icto quindecim-virali de- 


« elarari r; ei'6b(Hbit ex to, ma tre abdj in Domi- 
«<n phat: wot efle us fidei xnimiſſrn, vt En perm inveſtiar, 
= idque facere de crurl effe. © | 
- as =; Le, pap en ot. uno its abſuMh mitt vi þ 
« rar: fr Vaſallum yenditione& Reſignatione ha ok 
« ftirurn eſſe; dre inftar,multa pullulabarit non tath en ncoithgds am 
<abſurdaa Locking Equiae, aliena. Si enim repreſentato pretio et Feu- 
& doabdicato,et omnibus peraQtis que faceredebuerat aut porerat venditor, 
« yt Jus ſuum 1n Emprorem Gr) Vaſallus adhuc eſt; tanc eX ejU$ aut 
« Heredis delictis Fondalibus ex Cririnibus ſi Majeſtatis fint,Dorhino Regi; 
© fin etiarn fint in Domitium immediarutn, Domino ipſi feudum ipſum 


« * commirtetur, aut feudi uſusfructus ; Si Vendiror aut e & 
« rer Annvum & Dietn rebellis fuerit ; n $ veg ditor Refi  facta ſta- 
« tim morte prereprus fit, artequam Emptor jnveſtitus fit, fe pretio pra- 


w __ aut cum Emptori debitor fuerat, fundo it Yiu, ( 
vel venditoris vel Emptoris ut. Domini culpa vel mora.jotervenc- 
® fit: Credirores tamen venditoris F1 prodivuy per eanoge aut Adjudj- 
«cationern fibiadditum8 in ſofuti tone Gatyun conſequentur;Emproce $& 
« Creditoribusejus (qui ſunt) querentibus ſibi legum pretext 
«delufis, tam pretio quam (gt precio, ren 3.0 core A en prxdium 
<tym yenditum,tum a vent reſignatum, adhuc tame cum &- 
of ejus offibus heſerir,ctifque: redicoribus & eorum diligentiz obnoxium. 
*4. A#gum. $i, mortuo venditore, Emptor,a Domino direQto petat | 
* Inveftiraram feudi, r Reſignationem in Domini rmanibus exiſtentis, 
« fed jn favorem & rem Emptoris, '&quaſi Dornini, fidei commilſſi, ureum 
« jhveſhtiat ; & de Refignatione conſtet, cum Dominus Inftrumento ſub. 


wn « ſeriglerit, aut juramento delato conteſſus vel habirus ſit pro confeſſo,Re- 
ſignationem 


itO,. nec 


_— 


= mt 
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« fignationem fattam & admiſſam, Dominum ut Vaſallum inveſtiat cogi 
«poſſe, explorati Juriseſt : Emptore autem jnveſtito, qua fronte vendica- 
« bir Dominus Cuſtodiam predii.8& filii venditoris, cjuſque Maritagium, 
« Non-introitum, aut alias obventiones ex obitu vendttoris, cum. Valallum 
« habeat Emptorem, & ei inveſtituram dederit przdij ut optimi maximi, 
« &quale ad venditorem pertinebat rs 1c Relignationis, Adhac, Jura 
«;fta Wardz, Relevii, Maritagii, & alia cju{modt, ideo introduQtaianr, 
« yt Vaſalli hzrede minore 8 per ztatem'officio & ſervitiis militaribus im- 
« pari; Dortiinus feudum ob ſervitia conceſſum,ea cauſa ceſſante,ad tempus 
« quaſi condiceret & rehaberes, donec heres ad Legitimam ztatem perve- 
'®nierit : & cum uxores apud viros ſzpe uxorios | demo poſſent, Do- 
mini multum intereſt, ex qua familia uxorem ducat, ne forte Domino 
« ;niquior aut inimica ſit : Ez autem.rationes .ceſſant Emptore inveſtito, 
« yjro ad ſervitia militaria parato & idoneo ; nec refert quam uxorem du- 
« Omiſſis aliis que pro iſta ſententia cumulari. poſſent argumentis; que 
« pro adverſa ſunt (quam poſſum paucis, am & dilvam, Pri- 
«mum & in Jure fere unicum eſt ; -{i venditor adhuc Vaſallus nec deve- 
« ſtitus eſt, ex <jus morte Cuſtodiam,Hinfra ztatem Legitimam eſt, & ejus 
« Marizeginm # Doulton, paronaty, conlequeds ot : gnteoegens au- 
« tem verum efle, & yenditorem haud cſle 118 tum ita tur ; penes 
_ « eyeſtitum nullum reſidet Jus vel Joris veſtigium » quod 1eNare, aut in 
« alum transferre queat; nemo. ſiquidem plus 'Jurss, in alium transferre 
« poteft, quam iple habet ; veaditorem yero, venditione celebrata & Re- 
« ſjgnatione ſecuta, non ſolum de faQto alienare, ſed in ſecundum Empto- 
« rem, Jus etiam nec inutile aut iffane transferre polle, ex eo liquet ; Quod 
« ſecundus Eraptor (ut ſuperius attigimug) ex Reſignatione 1n ejus gra- 
<< tiam,. licet poſteriore, .prior tamen 1nveltitus, pottor' erit primo etiam 
« jnveſtito, ſc: ae wit}, Et abeo {i poſſideat, predium vendicabit 8& 
 evincet. | . f rk N 
_"« Accedit Cragis noſtri, . Juris communis & Patrii _conſultiflimi, ſeu 
« gpinio ſeu Authoritas.; ubienim queſtionem iſtam (8 ſatis prolixe) di- 
© ſceptavit.; if cam ſententiam non tanitum ndere, fed pedibus uſſe 
& yidetur, Vaſallum,Reſgnatione tam ab eo tatta quam a Domino accepta- 
o ta, haud deveſtiri. | F445 | « 
« Adhec, quemadmedum Natura, materiam_ forma que inerar, 
« nunquam privat aut exvit, nifi nova accedat ; haud ſecus, Jura nulli Jus 
& adimunt niſi alteri quzratur. wo FY> RI EY 
« Sed Reſponſio.in promptvelt ; primo enim,illud quod ſupponitur pro 
* fundamento, Viz. Secundum Emptorem primo inveſtitum, priori poſterius 
& ;uveſtira potiorem eſſe, haud indubiatum aut extra queitionis aleam eſt. 
« Ft Craprus nullibi quam in iſtadiſceptatione magis perplexus aut minus 
« Gbi conſtans: Fatetur tamen,de eo fundamento moribus noſtris variatum: 
« Et Cragio, David Megilleus Regius Advocatus, virlaudatifſimus,ab eco ibi 
 & & alibi cum maximi honoris prefatione laudatus, opponitur : & ejus non 
« tantum ſententia, ſed Senatus-conſultum & anthoritas rei judicats, cujus 
«;hj mentio fit - qua, Meg illeo patrocinante ; ſecundi Em cOrIS Inveſtitu- 
« ram lieerpriorem, primo Emptore agente aQtione Reſcifloria, nullam 8 
« ;rritam hs Judicaturmeſt;quia Alienatio faQa fuerat a venduore deveſti- 
#to & on habente poreſtatem. . - Hop 
| £65 
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« Hopens etiam Juris noſtri peritifimys; ſed . (ue plerifque videbatur) 
« nimiz & captiolz ſubtilitatis, atomum & punAtum diſtinguere videtur : 
« it exim,{iValallus ex Alienatione & Reſignatione deveſtitus, dederit ſub» 
« feudum dgſe tenendum, 1d irricurn fore, utpote Conceſſum a non haben« 
« te, poteſtatem ;- ſin autem dederit feudum de Domino tenendum, & 
« Dominus ſecundumEmprtorem primoinveſtierit, Alienationem & Inveſti- 
« turam valere;% inveſtitum prior: Emptori przferendum.Quomodoautem 
« penes venditorem Jus & poteſtas ſitdandi Jus nobilius, & feudum de Do- 
& mino tenendum ; .cidem autem defit poteftas dandi Jus inferius & feu- 
« dum deſe tenendum; intelletu nedum explicatu difficile eft ; . Et On 
« poeger. Sed dato nune moribus noftris in favorem diligentia, ſecundo 
« Emptori, qui przdium bona fide comparavit & fibi vigilavit, Jura 
« ſubvenire ; & diligentia'prevertentem, -& Jus -conſummatum 'ade- 
© ptum, priori Empto11 preterendum ;, non ſequetur tamen venditorem 
« quoad-Dominum adhuc YVaſallum effe, nec deveſtitum quaad alios effes 
1 Sus & eos preſertim,ut Dominus, venditore vivo aut mortuo, ex ejus 
« perſona. aut morte nihil commodt aut obventionis petergaut conſequi poſs 
« ſet; cum feudum non tantum alienarit, ſed” a ſeſe penitus abdicarit, 
« Dominoconſentiente, .& teudum, per bacillt traditionem,, ſolennis in 
« Reſignationibus ſymbol, recipiente; ſed ut Emptori traderet; & Do- 
« minus confeſtim & unzco contextu, per dicti {ymboli traditionem, Em- 
© rtori feudum reddere & Inveſtituram concederg, {iſuperites lit; ſin fato 
? Fins, ejus hzredi, Juris remediis compelli poſhit, TO UE" 
© 24am. Argumentum eſt, ab Incommodis, ir{que haud paucis quz con» 
_ E+trarig ſententiz aſſertores urgent. 110. exaggerant;eotemporis interſtitio 
© inter Reſignationem venditoris & Emptoris, Invgſtituram - (quod, Em- 
« ptore neghigente aut moriente, incertum diftu, quam diuturoum furu- 
« rum fir) Dominium direQum interea ſterile % &fcetum fore ; feugi Cu- 
« ſtodiam, Maritagium, & alios Domini iſtius fructus 8 emolumenta, fi 
« ex perſona venditoris haud obveniant, quia vaſallos eſſe deſut;. ex perſo- 
&« na Emptoris haud ſperanda ; nec enim unquam fuit, nec .certum eſt an 
< futurus fit Vaſallus ; ſiquidem multa caduntinter calicem ſupremaque 
«]abra : Porro, cum nec Alienationis jn{trumentum nec Reſj ationis Pe- - 
&« nes Dominum fit, ſed illud penes Emptorem, iftud penes Tabelliones, 
&« homines iſto ſeculolubricz & ſuſpectz fidel ; .in ſuſpenſo & incertum fo- 
«re, utrum Dominus fit venditori an Emptori; & colludentibus facile eſſe 
-« utrum veliot, & prout e re ſua et ſibi commodum fuerit, Dorhino 
« Yaſallumobtrudere, celatis Inftrumentis aur deletis. * 
« Ad iftud Argumentum, haud reſpondebo, quod rulgo dicitur,Incom- 
&« modum non ſolvere Argumentum nedum Jus : ſed oftendam, caſu fup- 
« poſito, que ſupra memorata ſunt, non ſequiincommoda ; necenim ve- 
«rym eſt Dominium. direQtum interea inutile & infoecundum fore - nam 
« Alienations & Reſignarione faQta, que non tam Jus eſt quam viaad Jus, 
« licet Emptor Jus in Re & Completum ante inveltituram haud nanciſca-, - 
«tur ; ex Alienatione tamen Jus habet 44 Rem; & ex Relignatione rece- 
« pta a Domino direQto Jus in Reawehogtum ; ſed adeo efficax,tam quoad 
« Dominum quam Reſignararium, ur fi venditor dolo malo ali vendiderit, 
« & Dominusdire&us doloaffinisfuerit,ſecundum Emptorem inveſtienda, | 
& neutriimpune ſit ; ſed Actiodetur pruno Emptofi contra venditorem rg, 
« Expo : Et ſiinops fit, & __ eum aCtio inanus turura ; datur _ 
. U ' 
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 & ſus Dominum ex ' Stellionatu en dolo,” pro damno & ' intereſſe: Imo 


« cum : Reſignatarius recipiend# inveſtiturz -in ſpe proxima - fit, 
« & ſpes radicara in Jure'multum- operetur, fi nulla Domini. mora aur 


' &cunRatio fit, habetur pro inveſtits, quoad;” Domini ggmmoda 8& 


« obventionss : --quando enim ſtat per eum, cujus intereſt; aliquid fieri ne 
«; fiat,” haberur pro-fato & impleto: 51 1gitur Reſfignatarius moras 

« netet nee Tnveſtituram petat, Terre erunt in Non-introitu, Et eo du- 
« rante Dominus fructus c6nſequerur ; Et fi moriatur, Cuſtodia & Mari- 


_ < tagium heredis, & ex haredis rebellione uſusfruQtus, fiperannum'inea 


« verſtiterit, & aliz id genus obventiones, ad Dominum Yiire&um perrti- 
«« CE and ſecus on ſi defun&tus fuiſſet inveſtitus.- -Et-quemad- 
& modum mortuo Vaſallo,cjus heres etiamſi herediratem non adierit, imo 
< repudiarit, pro inveſtito habetur, eatenus ut Dominit fructus & emo- 
«]omenta obvertiant, wv. g. Nen-introitus, ray; Ss &ex delictis 
& Bfchetz;feu caduca, & privatio vel feudi vel uſusfructus ; nec enim ejus 
& mora aut culpa non petendo Inveſtituram Domino obeiſe. deber : Non 
« 2bſimilirationez Refignatarivs,ubi de Domini commodo agitur, pro Va- 
«allo cenſerur; Giper eum ſtet quo-minus fit Vaſſallus. Quod de Incerti- 
« rudine objicitvr, facile dilaitur; fi caim Terre nontenentur de Domino 
«Regeſed dealio Domino, fibi Dominus cavere debet & ſuo periculo fi 
« ſecus faxir,ſibique imputatur;nec fers evenit aur contingere poteſt, ut Do- 
© minusialquid derrimenti capiat; Vaſallus. enim Domino'invito haud 
« 9btruditur ; & ante Refignatiovem cum Domino tranſigitur de Laudi- 
«rniis,% fi quzalizab Eroptore pr#ſtanda ſunt Domino,ut ab omni pericu- 
&«|o & incommodoſecurvs fit. Non diffiteor longe aliam rationem eſſe Do- 
«< miti Regis ; Cum enim Pater Patriz fit, nec fit e dignitate ſua caufari 
« aliquem ce ſubditis ſibizniquum aut intenſuin; nullo delectu aut difcrimi- 
" ne Ref nationes rectpit, per eos quibus eam Provinciam-demandavir. 
« Adhec, Principes de rebus publicis ſolicit, privatisſupereſſe nequeunt ; 
« &yiris clarifſimis; qui a Rationibus ſunt (utcunque impigris & {edulis ) 
« haud 'mirym eſt $i aliquando imponatur ; ſed fraus deprehenfa punitur : 
< & lege conſultifſima ſtaturum, Regis Miniftrorum Incuriam & Negli- 


< pen i haud officere : nec difficile adhibereremedia quibus fraudi- 
« bus &1 is obvram eatur,& interaliaillud efſet hand ſpernendum, 
«©{ Re zone facta Inftrumentum. -Refignationis ſtatim conficeretur, 
cc 


ibus etiam tam Reſignante quam Reſignatario, & apud Ca- 
< meram Rationum deponatur ; alioqui Reſignatio habeatur pro infeRta; 
& fie enim conftabit Reſignationem celebratam, & incommoda ſupra- 
« di&a cefſabunt. © Interea,que pro Negativa difſeruimus, intelligi velim, 
« f compertum ſit Relignationem factam, nec fraudem ſubeſle, eo caſy; 
& quia omne Jus a Rege ut Juris fonte profluit; & ſi ſcriptum fit, fanxir; 
» { moribus introductumt permiſit, & quaſi tacitoconſenſu firmavit ; quod 
< 51 alios ſtatuerit Jure uri debet. 


« Cum. Deus nobis hec otia fecerit aut fieri permiſerit, ſtatueram ea ut- 


« cunque obleQare 1d genus exercitatiombus ; & comperto quezſtionem in 
«foro ventilari, videbar mihi operz pfetium faCturus, fi, in caſu arduo, 


< exitus dubii & ancipitis, & quicunque demum futurus fit magni momen- 
« tj, quid Juris fit Atjoceom - & quid mez efſet opinionis dicerem ; id 
« feci eoanimi candore'; ut nec in Regem ſtudio, quod-mihi ſemper ma- 
« x;mum fuerat, nec alio aftectu tranſverfum rapi, mihu permiſerim ; -li- 
Rr SO. is . cet 
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< cet in cauſa ſimili etiam res mea ageretur, nec ſocero' nec vitrico nec 
« aliis ultimus heres fui ; nec afſentatione aut aliis artibvs ab aliquo opes e-. 
© blanditus aut adeptus fum nec munus: antequam enim ad munera, eo- 
« dem quo.nunc mihi ereptum elt impetu, & ab uſdent raptus fum tantum 
« non invitus,& eorum que mihi acciderunt preſfagus: Deo largicnte , & 
& induſtriz Laborioſz& innoxiz, & alienis haud inhianti, favente, fui & + 
« adhuc ſum Superior & Dominus-directus haud unius Vaſalli : fed cum 
*<iſta animo agitarem, immo perſeripſiſſem, haud animo prejudicandi ne- 
« dum ſugillandi amplifſimi Senatus ſenzentiam, incertus quznam futura 
« efſet; ſed ne animus negotiis afſwetus,immo ab ineunte #tate innutritus 
< nunc ignobili otio& defidia torpeſcerer : tandem mihi nunciatum eft Se- 
*& natum pro Affirmativa judicafle, ſecundum actorem Regis Donatarium, 


Retention 


© ſecond and third anent Compenſation in- the Letter C.) If at leaft the 
Defender may pretend,that he. ſhould not bein worſe.cafe, than if the Af- 
ſignation were not made; and therefore ought to have Retention until his 
Debt be liquidate ? Ir is Anſwered, That there. is no ground for | err 
on, but the Defender ought to have done Diligence to affe& the Debt 
due to him;. which he might have done by Inhibition upon the Depen- 
denee, or by aſſigning; his Action, to the effe&- Arreſtmenr might have 
been made 1n his hands of the Debt due'by him. | 
Cum refundere oportet impenſas & meliorationes, Jus Retentionis competit ; 
_ intereſt magis per Exceptionem etinere, quans per att ionem: repetere. Jus - 
luviat. .p. 779. n- 78. 


Offs In the Caſes of Compenſation (mentioned in the Queſtions 


Retours. 


F the Sheriff-Clerk, and Sheriff of the Shire, to which the Lands are 
unite, may not give Seafin, and will be lyable to anſwer i capiendo 
Securitatem, for what is contained in the Retour, as to both Lands? _ 


Retoured Duty. 


oy 


£ 


AN Annualrent of One Hundred Pound Sterling being _—_— of a 
Barony, for a Sum of Money lent to the Baron upon that Surety, to 
' be holden of.the Superior, Quzritur If the Barony, being. of a conlide- 
rable Rent, ſuppoſe Nine Thouſand Merks per annum; and the new extent 
of the haill Barony being but Twenty Pounds, if the Annualrent ſhould be 
in Non-entry, whether the Nom-entry ſhould be the full Annualrept, _ 
upon that pretence that: valer ſeipſum ? Or if it ſhould be only a propor- 
tion of rhe retoured Duty, viz . The fifth part * Arnſwer . It is thought, 
that it ſhould be only a proportion of the retoured Duty ; And water ſe- 
5pſum 'is only underſtood, when-there is no other Tetoured Duty; And 
in this'caſe, it appears there is no other retoured Duty, In fo far as the 
whole Barony and Rent being retoured, the Annualrent*being the ff#b 
| | . part 


entry of an Annua 


* 15 neithera Rtverliion nor Eik to a Reverhon, which ought to be ſpecial, 


_ Doubts and Queſtions 


part is conſequently retoured: And it were abſurd, that for the Non. 
bees, there. ſhould be more due than tor the whole Ba- 
rony'; Specially ſeing the Superior wants not aVaſſal ofthe Barony toſerve 


— 


+ him for the whole Baro - 41 and the Annualrenter is not: properly a Vaſſal 


obliged to ſerve, being 1 only for ſurety of his Money. 
Return of Lands to the Superior, upon 4 
Proviſzon, 

« 


TF there ſhould be-any. Difference betwixt U/timus Heres , and the 


Þ King ſucceeding upon a-Provifion' of Return, Failzieing Heirs male ?- 


Ratio Dubitandi, An ultimus Heres and the Donatar is lyable to Debts; 
but in the other Caſe, it is doubtful: Becauſe it is a Maxim, that when e- 
ver Lahdsare returned to the Superior,cither ad Remanentiam,or ad Tempus, 
as inthe Caſe of Forefaulture, or Recognition, or Ward, or Non-eatry, 
they return pure & ut profes ſunt: and ſpecially in Ward-lands,.and 
where it appears that the Superior elegit familiam, and has given Lands 
with an expreſs Proviſion of Return; it may ſeem reaſonable, that ſeing he 
has'none to ſerve him in the Family, he may have the Lands back in the 
fame condition he did give them. | . 


Return of Lands to, the King,” failsieing _ 
| -of Heirs Male. 
"J4 E King having diſponed Lands without an Onerous Cauſe toa 


# Relation or Servant, and his Heirs male; which Failzicing ro re- 
turn, if the Maſculine Line fail, Queritur, Will the King have Right 


-without the Burden ot Debts? 240. If the Lands be compriſed, (although 


the King ſhould be free of Perſonal Debts) Will the Compriſeing, 
though expited be void; Qu/s reſoluto Furt dantis, reſolvitur Tus atci- 
pientis ? 6 7 + | 


Reverſpon. 


AReverhon being granted, failzjeing Heirs of the Granters Body ; may 
£4 ® the Granter diſpone as abſolute Fiar? Wall his Wife have a Life- 


' rent by the Contratt of Marriage? Will ſhe have a Terce? - So tharthe 
Efk& of Reverſion will be only againſt his other Heirs than thoſe of his 


Body, if the Lands be'not diſponed or burdened by the Fiar ? Lamberton 
contra the Relic of Plendergueſt. | 


What is the Importof that Clauſe in Wadſets ſubjoined to Reverfions, K 


t it ſhould not be lawful to redeem, but by payment nort-only of the 


Sum given upon the Wadfet, -but of all other Sums due by the Granter his 
' Heirs and Succefſors to the Receiver and his foreſaids ; if it be effetual 


not only againſt the Heirs, and thoſe who repreſent the Granter, ' but a- 
inſt ſingular Succeſſors? Rationes Daubitanai, - x10. 'The'faid Clauſe 


and 


I——— 
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| Ne 
and contain certain Sums,or- liquid Obligements. 24s, Deſtructive of Com- 
merce;, ſeing it cannot be conſtant, whether the Perſon having Right tothe 
Revetſion, be ſuch as may be dealt with ; ſeing it doth nor appear by the 
Regiſter, whether he bong. en the Creditor any other; Sums by that 
upon the Wadſet.  '3#0. If the orion outs gn mille nan 
Sums.due by all theſe who had Right, therexoe0 aver of the Wadſex 
or his, foreſaids, be.real' ; So as to affe& the Reverſion, 440. may. the 
Creditor take voluntar Afſignarions to debts due. by his Debitor,- and ſo 
refer ſuch of the Creditors as'he. pleaferh, and burden the Reverſion , 
5 that the Debiror canngt redeem. 5/0. If other Creditors: compryſe 
from the Debitor, before the. haver of the wadſet be creditor in, 
Surnes to-the Granter, will he be. prejudged by the Compryling as 


medium. impedimentums? © - | 
Whats th tp of an Rik wo Reverſion?, If the Creditor will have 
a | 


to affe& the Duties, as if it were an Eik-to the, Back-rack? 
Ratio, Dubitandi, The iaid Sum is due upon the Wadſer, and eo ipſo thag 
it is 4 paths Kevienes, it s cg o nag ub ry" lus valet quod 
tur, &C.. on the other erſions are ftri#i Juris, and impc 
| SETTLES cond Jana vid That i ſhould not be la a pay boi 
but upon payment of the Sur contained'in-the Eik, | 
nition being uſed (upon a Reverſion) to the Wadfſetter for re- 
ceiving his Money, Gueriter , If there be Locus; Penitentis, fo that it 
may be, paſt from ? Ratio Dabirands, Licer Renunciare Furi pro ſe. intro- 
FER - On the other Part, it may be pretended, That Jws is queſitum to 
pay rnd ſo ele he; 7 bo Rag ts Moog, ney tp: 
on the Premonution. call for it. ton will be greater, if there be 
an i GE Pl a Revelin the Granter, without 
an Obligement to pay rincipal Sum upon Requiſition ; ſeing the Per- 
fon Whhns Fg to the Annualrent, may be concerned to as x Prin- 
cipal Sum ; which he cannot haye, if the Heretor do paſs from his 
NC Gronn ſing of Lands diſponed to the Wife, will 1 cr 
a Or L poned to e, WUL 1M Yea 
wvocandi peas ns to the Husband, fo that the Deed in T— Leo 
Wife cannot be faid worte confirmari, in reſpett of the ſaid medium impe- 
dimentum ? Item, Whether at leaſt the Wife will have Right to- 


Legal? | 
Reverſions of Compryſings againſt appearand 
Heirs. OY 
F Compryſi or Adjudications againſt Appearand Heirs do not ex- 


pire before they be rwenty five Years? Ratio Dubitandi, That the Act 
of Parliament is in favours of Minors having Right, and the —_—_ 
Heir has no Right: and in Adjudications rr Fmmaws +. to. be Heir: 
and there is no Reaſon 'that the Creditor. ſhould be prejudged, upon Pre. 
tence of favour to a Perſon who has no Right;  _ - 
"If the'Appearand Heir be reponed before he be twenty five Years, the 
Creditor who would'adjudge the Reverfion competent to him, will con- 


Kquently be reſtored ? 
* X x . Revey 


| hisOrder by premonition, he deccafe' bi 
- - that caſe he quay aſſign, and the Aſfigney mey oc o the Oo 
| Tio Dubitandi, He has declared tus Will to, redeem NT Oe 


| Reneife Paſout 


<a ann note tet ch HE oi . 
U neys)" may be com phe Pt up piyfer is up. 
- bn rhe-matte1 "and jn'con Yokion of Law a Legal Aſfgney: And on 


| | ations are only exchodae” bur not Compry- 

is 1 t par atio, becaitle ir im e612 ofthe Perkin ha 
V hee R wy himſelf, meer ele ares eigh « 

having to'a eve 10n,- ſatisfy hi 6b; 
ch | Ravel i thik p roo, Th 


Law gives &s # Remedy by Compriſing. 
- If th ſer of h fuch a Reverſing redeem after the Deat 


the Peking to whom ir. granted? "Ratio Dubiranii, "Phe Hereror 


Lands area NN Eon not to be. in. wor! 
as tothe" Time and Endurance phe he i re the Comprifer 
| e does not make Re FRn time; "and'he has 


Ln To Law, thar the Reverſion being Perſonal tnay be 


If a Reverſion, that'is Perſondl; Path il ak - Focefaullthe! PIR#io 
Dabitands, That the Fivk is nor fo favouable asthe Ored apdCompy 
fer! And. yet yet it isto beconſidertd, Landers is  compe | 
Traitor doth forefault rathe Fisk : An ery, i 6 the 
___ 9 corfimit T i ſuch 8 -ipnbnt ing On- 


| Ars vto Parents and Rehatond, hey ey ult; ſo thit their 


hildren may bruik the Efta - notwithſtanding 
""'Whena Perfon has right to _—_ 
ing of the Order he may afſign; But 


their Treafon, | 
nal ppt ater the uſe 
nfs 4F | Baring oroeged to 


re completing of the fame, in 


ther Attn inteptin 'nen h fe C PN | 
Quid Twris, In FA a Wed In ner ye ef 2 If ip any. 
Caſe, in aftibuus whigywii f funjrais, fiqualis _ rf be ſus 
ficient? | 
A Reverfion being toa Perſon; and the Heirs male of his Body allaner- 
ly, cxcmnding {he ork and _ Heng ; ar if it falls under the 
Forefaulture © rfon to whom.the Reverlion is gra faid is ? 
Ratio Dubitangi, - That all others ate excluded wort High py aol 
Aſſigneyes: And on the other part, the. th 1s not meerly perſonal, 
E 


but Jus Hereditarium transmilſi bile to the Heirs foreſaid of his Body ? Co- 

* gitanaun . 
Que Ret, That a Reverſion grant 1 t9.4 perſon only, and nox * 
Heirs and Afﬀigneyes; of a power todi reſerved in the. rati- 


ted with the fame, may be co roſe: Nl yet does not fall y & 
faulture ? Anſmer . othi; {ils uadet Forefaultyre that iz, ber bn 
ly, and” which is neither £/iþ!e n or tranſmilſibile ad. haxedes.” \Whefeas A 
Reverſion. that is meerly Perſot , though it, capnok bg cooncyed by ayo. 


pear I; and* Allgnagon, my | may be Fompried Sang by. Eos 


| — — — —— wem—_ ! — aa 
— poachemniucyian ns - ————— 
fiog,thePerſon who has'the Reverſion his debt is fatisfyed; and he ought ro 
rs. $6; uſe.of rhe quan, and Right to that Purpoſe: Abd ing he 
is is dolo, that he does not make ule of it, the Law doth juſtly provide 
that it may be compriſed, and uſed to that end ; which both in Law and 
Coalciegca ſhoulkhave uſed for himfelt;* 'Er intereſt Reipublicz ut quis 
re ſua "bene utatar. \ X GS | a 


. Legal Reverſion' competeuy 'to Idiots, &c. 
EY VS)}ur, If a Farucus Periby or Tdior, having Right to a Ll Be | 


'verflon has the Benefit competent to a Minor, to red 


recovery?. Anſwer, It is 
Minors before the A& of 


egulan, &e. And neither 


aro, 


 $atue, tO 4 certain time pr cit liyi 
during the faid time: And it being” 


caſe by Reaſag, of. the condicien of the P 
atueus: an 


Rights made by Dyvours,  - « 


Uxritur, Whereas by the Att of Parliament aneng Dyvours, Rights 

nted without an Onefous Cauſe, in prejudice of Creditors, are 
redicable; Without Prejudice always of thoſe who have acquired Rights 
from the Confident Perſog bans fige; 1f the faid Salvo ſhould be extends 
ed to Compryſers? *Ratio D ltandi, That it appears hard that Credi- 
- tors ſhould be prejudged, and be in worſe cafe by the Fraud of their De- 
bitor, and their ation” ( being AOpen. £4 them apy nat4 mmediatly * 


after the fraudful Alichation) aken _ _ them —_— 
their own, Deed; and. yer, the her (+. eing oaly in; favours of Pur- 
chaſers, and favore. C,ommrcii, nd of: theſe who bon fide contract with 


*Perſogs that are not inhibited, geither they: nor their Authors ſhould be 
excluded ; and Compryſers cannot plead the favour of Commerce, ſeing 
" they have not any Commerce nor Contratt with a Confident Perſon, butt 


againſt their will uſe Execution againſt what they conceive doth belong 


: 
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which they db. upon 'their own hazard 'and' therefore 0 ught not 
= bils better caſe than their-Debitor, and cannot! have owe but 
as he had it, Er cum ſus cauſa, #1 , 


'F randulent Rights in prejudice of C "eli Hors. 


Debitor after'ex Appryfi Diſpones: his Eſtate ſo.incum- 
A wa by Gage Soi, bearing an bl emetnt. that the a ro 
ſhould _ the Corppenry. | Diſj or hegr i wir Right: bs 
" lawful on mer to 


or that it 
r all ſh6uld be 
age to pay "ae Sum ST pete, Ks gt = 
je ſame to the Seller, Queritar, If iuch.a $i 
be queſtioned upon that head thar it is) withour 
m ed upon the A& of:Parliament, as being 
ary uſe; and of purpoſcto defraud Creditors, Who had 


a Perſon be in dc nfiion that his Debt will exceed the value of 
his Bftate ; ; and becauſchis gp is not known, and being 'a. perſon 
of Crodhe is not inhibited ; any, confident friend knowing his condi. 
tion, . Te oaaires Right = (0 his Eftate in hail. or in part, 4g 4h price 
equivalent, of, and ie Mb Te may. have a Lively} Queritar, if 
Fch a Right may telled as fraudulent ? . Ratio Dabs t 41d;, That 
It is for an Oherous cake And on the other: part, [The Cauſe was not juſt 
nor f eee : and it is Fey t the faid courſe wgs taken in defraud 
of E rs. 


PE "Abe's a non \ habence poreſtrem 


HE King having Diſponed: 429 avi fillen in his hands by 
T (IT 2 "Sith Infeftment nate: the Great a 


the perſon to whom it. was granted did deceaſe before Seaſin ; and there- 
after another Donator procured a Rightunder the Great Seal ; and was 
Inftft thereupon, Quzr4r4r, If the ſecond Gift may queſtioned as being 
4 non habente poteſtatem; in reſpe& the King was fully denuded in favours 
-of the firſt Donagor, and nothing could he done more to denude him by 
himſelf: and the taking of Scaſin is not the ARt ofthe King,. but of the 
Party : And it cbuld not be 1imputed-to the Donator, that 9.4 did not take 


ani by being ſurpriſed by Death: And double Rights are forbidden by 
w? 


R iphrs ad Tratum futuri Temporis. 


\V Hen a Tack or &nnuity for certain years, belongs ro'a perſon; 
| It does not belong to his Executors; becauſe it has Trattum uk 
ri Temporis ; But if he have Right to it by the Bſchear of another perſ 

it will belong to his Execurors. 'Toconlider whatis he reaſon Ty. | 


- 


Right 
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Right in Truſt. 


Is Majeſty having upon the Forefaulture of the Earl of Argyle giver) 
a part of the Eſtate to My Lord Lorz with the Title of Earl; beſide 
what he was Infeft in before : And having givenof Proviſion for the reſt 
of the Children alſe many Lands as would extend to the Rents alloted to 
them : and having given out of the Eſtate a Liferent to the Lady Argyle ; 
- andthe reſt of the Eſtate tothe Creditors: and having appointed the 
Lords of Seſſion Commiſſioners, tor hearing the Creditors claims, and de- 
termining the ſame ; and upon their competition for preference. There 
is alſo a Right of the Eſtate {ettled upon Three Truſtees to the longeſt li- 
ver of them Three, without mention of Heirs and Afſigneys, being 
Three Clerks, one ofthe Seſſion,- one of the Council, and one of the Ex- 
chequer, tothe uſes foreſaid ; and that the ſaid Eſtate may be conveyed; 
and allbted, as His Majeſty had Ordered : .Q#zritar, If a Signature to the 
effe& foreſaid be habilis modus? Anſwer. It is thought, not; Seing there 
being no mentionof Heirs, the faid Right granted to the Truſtees, if they 
ſhould all Die, will evaniſh; albeit it be granted tothem in Fee : And 
therefore it is thought, that the proper way were, 'Thata Commiſſion 
only ſhould be granted to the Trultees, to Diſpone to {uch perſons, as the 
Commitſfioners ſhould appoint: And as to Lands holden of the King, 
Charters ſhould be granted making mention of the Foretaulture, and 
Commiſſion and Dilpolition-made by vertue thereof, and ratifying the 
fame; and. conform thereto giving and Diſponing the Lands therein« 
contained. 


Ripe &- Ripatica. 


Sus Riparum eſt publicus, & cuilibet licet naves ad eas appellere , Ripe enim 
han ſervitutem debent flumini, cajus uſus ſine uſu riparum nullus eſt : & 
ſervitus iſta a natura impoſits videtur, ut uſu fluminis conceſſo & ea conceſſa ins 
tellig antur ſine quibus eo uti non poſſumus, Jus Fluviaticum p. 28. n. 362. 
ipatica penawntur pro trajettione, quz navi fit ab una Ripa in aliam : & 
ſunt omnia Emolumenta & Tg Princeps capit in Ripis fluminum, wve- 
' figalia ſcilicet & poteſtas cogendi ad muniendas Ripas. Idem p. zo. n. 375. 


Quando Dies cedit in Graſs Roums, when there 
is Queftion betwixt Fars and Liferenters ? 


JT being the Cuſtom of the Country in ſome places, "That Lands con- 
] fiſting of Graſs-Roums, are Yearly ſet from Whiteſunday to Whiteſwnday 
thereafter, . for payment of a Silver. Duty at Martiamaſs after they are ſet ; 
Guzritur Therefore, If the Fiar ſurvive the White/anday, but dieth be- 
fore the Martinmaſs, if he will have any part of the Martinmaſs Duty ? 
Or if it will belong entirely to the Relict, Liferenter, or next Fiar ? A+ 
Jwer. Tt is thought, That he nor his Executors would have no part of that 
Duty, being payed for the {aid Year, betwixt Whiteſunday and the next 
enſueing Whiteſunday : Seing he deceaſed (as faid is) before Dies either 
ceſſit, or venit, Monmouth. | 

Yy Ig 
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In ſome places Graſs-Roums are ſet from Whiteſunday to Whiteſunday, 
but the Term of Payment is Carndlemaſs, and Lambmaſs, Gueritar,. If 
the Fiar deceaſc after Martinmaſs after it is ſer, but before the firſt Term 
of Payment ; if he will have any part of that Years Duty ? Avzſwer. It js 
thought, he will have the halt; and whatever be the Term of Payment, 
Dies cedit at Martinmaſs, for the halt Year preceeding, 

Seing for the Duty of Corn-lands, though payable betwixt Yale and 
C andlemaſs, yet Dies cedit at” Whiteſunday and Martinmaſs as in the Que- 
ſtion foreſaid; Quzritur,, What is the reaſon of ſo great difference be- 
twixt theſe and Graſs-Roums? Anſwer. That the Duty being payed for 
the Cropt, the Terms of Whiteſanday and Martinmaſs are reipe&ed ; {o 
that the Fiar ſurviving Whiteſunday, his Executors have Right to the half 
of the Year ; upon that conſideration {as appears, becauſe the Lands are 
then fully laboured, and Sowen ; and whoever ſurvives Mariinmaſs has 
Right to that Terms Duty, becauſe the Cropt is then fully colleted : But 
as to Graks-Rcums ſet, (as faid is) at Whiteſundey to Whiteſunday there- 
after ; the Grafs only is to be conſidered, which upon the matter is the 
Cropt of theſe Roums ; and the reaſon why the Duty of the whole Year is 
payed at Martinma/s, appears to be, that before Martinmaſs the Graſs- 
profites are collected by {elling of their Wool and Beaſts,at or before that 
time. . 

__ Quezritur, Tithe Fiar deceaſe after Martinmaſs and has not upliited the 

Dury, will the ſame divide betwixt him and the Liferenter ? And if 
he has uplifted the ſame, if his Executors would be Lyable to refound the 
half ro the Liferenter? Anſwer, Cogitandum. For if it be not uplifted 
it appears reaſonable that the Liferenter ſhould have the half, and if it be 
uplifted, it appears hard that the Fiar having uplitted the ſame Jure ſuo & 
bona fide, ſhould be Lyable to render any part of the ſame ; ſpecially ſeing 
the Liferenter may have the fame advantage if ſhe ſhould deceale after 
Martinmaſs; | 

If Corn Roums ſhould be ſet in the ſame Terms, That the Duty ſhould 
be payed at Martimeſs after they are fet, Quid Juris? Seing the faid 
rayment will be before the next Cropt, and the Fiar may die before both 
the 'Terms of the next Year, for which the Duty is due ? Anſwer. Tt is 
thought, that the Fiar cannot fer the faid Lands in manner foreſaid, in 

prejudice of the Liferenter : And if the Tennent take the fame that way, 
it is upon his own hazard : And the Liferenter would force him to pay the 
Duty, aftertheordinary Terms of the Country. 

Queritur, If a Tennent have a Liferent-Tack, and he Die after White- 
ſunday, It the Tack will not continue for that Year? Seing the time of 
Removing of Goods neceſſary for labouring is paſt before his deceaſe, and 
Roums being ſet from W hiteſen to Whiteſunday, annus ce@ptus, as to La- 
bouring, habetur pro completo. Vide Annuum Legatum. 

Queeritzr, It there be not the ſame reaſon as to Liferenters, in Labour- 
ing or poſſeſſing the Land with their own Goods, ſeing their Executors 


_— remove the Goods after that time, and the Year of the Liferent is 
gun* 


S, 


Ad Safvo. 


Verirar, Tf Ratifications in Parliament, with the Clauſe, That 
they ſhould not be Lyable to the gentral Salvo, Will prejudge 
a third Petſon having undoubted Right, and having becit 

ſecured by a general Law, viz. ,The AQ Salvo fe The Ratification 

being only a private AA, and the perſons concerned not beitig called? 


Seaſon. 


A Poſterior Seafin, but firſt Regiſtrate, whether will it be preferred 
tothe prior Seaſin, Regiltrate thereafter though debito tempore ? 


R egiſtration of Seaſzns. 


Tf a Seaſin of Reverſion grarited by a Biſhop will tailitate againſt the 
| Succeſſor, albeit it be not Regiſtrate in the Regiſter of Seaſins? Ratio 
Dubitandi, The Biſhop doth not ſucceed as Heir : And yet he cantiot be 
ſaid to bea fingular fucceflor, and Biſhops they ate Corpors iy wlt, 


Special Services and Precepts of Clare conſtat; 


A Perſon being ſerved Heir-male ot Provifion in ſpeciat icerrainLands, 
and deceafing before he be Infeft : Quetirur, ' If | higpeneral Heirs 
=_ belyable to the Debt of thar perſon to whom he was ferved Special 
err! ER. wx fl | 
The fame Queſtion may be rmoved upon 'a Precept of Clare canftar, 
whereupon Infeftmenthas notfollowed; feingin neither of rlie ſaid caſes 
there is Aditio Hzredfratis before lnfeftmernt;;, Whereas ift general Services 
there is Aditioas to any Eftare, whereupon there is no Inteftment? © 


Servitude and Extingiifhment thereof. 


| ads Perfon-who has Righttoa Servitude-aby of other: Lands, ſhould ic- 
quire alſo Predium Serviens, Quzritur, It eo ipſo that. he has Right, 
both to Predium Dominans & Serviens, the Servitude doth extinguiſh; 
Qniares ſua nemini ſervit?andifhe ſhould thereafter Diſpone PrediumServi- 
ens, whether the faid Servitude not being reſerved ; either he or his ſingu- 
lar ſucceſſor in the Rightof ths other Lands can claim the fame ? Or it he 
ſhould Difpone prxdiam Dominans without mention of the Servitude, but 
with all Liberties and pertinents; whether will thax Servirude revive, av 
being only Sopita for the time, while both Lands belonged ro'one _. 
| ut 
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hut _ © extinct by by any Diſcharge, or deed freeing the Lands of the 
me 

It a perſon has conſtitute by Writ a Servitude, and thereafrer Diſpone 
his Lands without ——_—_— of the fame. Queritur, It it will militate 
againſt a ſingular Succeſſor * Anſwer, Such Jura Sheraditaria which are 
in rem, non 1ransferuntur nuais padtts ſed traditione; and by poſſeſſion, 
which i is 1nſtar traditionis ; But if the Serwtude be Diſcontinus as v. g. 
the leading of Sea-ware, whicthisnordonebbit at a certain time of theYear, 
qeabpul what ſhall be done to perte& the Conſtitution ? It 4s rhoughr, 


CRE bg making. Ipgmanon thergot, zo; rhe Tennents,” and 
uf 


and upon Re grapes. and.che Granter, i need 


TY 
i” 
D fk ON "nee? & adepnd conpejfium eſt, utrumgue habet : * $1 tan- 
£runs hauriendi, Neſt adit us : LY: tantum di ad fontem, ineſt & hauſtus: 
aliquo enim eonceſſo, ome illud, ſine quo 276 G ut nequimus, conceſſum ins 
zelligitur. Jus Fluviat. p. 89. initio. 

Aut vicint aquam hauſerunt,Jure familjaritatis aut Jure acquiſito; hoc caſu 
cogi nequeunt, ut in fonte mutationem admittant ; illo pelſ ant. Idem. b 90. 
n. 40. ef " LY oF 7 


"Lords of % 20N. 


F theLords of Sefſion yay power to 3M Appellatione remota, ſeing 
Þ hr Fae: lame power;:which the Lords of Seſſion had fortmerly ? 
t they, have,che ſame power Extenſive as to the ſubje& of 

re: 10n 3, but.not Intenſive, as ro the quality foreſaid, if it be not 
exprelt; being ex. reſervatis, que non tranſeunt niſi exprimantir : ' Seing 
Adequatio, by the clauſe with the ſame power, is to be underſtood as to 


the ord; icatOfies and Incarporajiobs q4a. #ati« ; 

and riot as Ob neG- + ary Power and Priviledge : LT a Burgh 

ſomes, Er VENT het LP ame. priviledges ps an oy Burgh 
eri 


Ww I; they.willnor have. Right to, be wat 
hom elves £ Tegan o other Os bs have that Right, zon qu Burgs;. but, 
pecial *priviledge+ And Tome Lords of egality do pretend to 


Ge peph Ib 
m_ egalty /Nb- owns will not cary.the fame. 


ie Lorgls,of-S6 be conſidered as Judges only, or i- 
ſtrates, &;, Prtore Es aims in ſome caſes ? ly, or Mag 


—_ ad Bhertfs. \, 


F — | Sheriffs — ; + ron in __ by their Officers, after 
L cheir-Death +7 


erions within their Regality upon Horning, and yer 


 Shipe. 


TX a Yip being Abroad, Traditio Inſtrumentorum (to a Buyer, viz.) of 
1 'yendition, be Ju ficient? 
Ship. be pondable, & quomodo ? 


Sola 


| in LAW. "O 


Solarim. 
\COlariew eft wveftigal, quod 4 fuperfitiario penditur pro Fare [| aperficiet ins ſ0- 


lo, Jus Fluviat. p. 70. n. 15: 


Sponſalia 


F, after a ſolemri Contra of Marriage, one of the Parties Marry others 
ways; will that Marriage be lawful, even though after Banns upon 

the ſaid Contrat of Marriage? Anſwer. . Cremat of Marriage and 
Sponſalia inducunt Jus ad rem, is in other perſonal Contrats, and Diſpo- 
ſitions anent Lands ; but not iz re ſine Traaitione; which in Marriage, is 
only when /equitur Benedittio in facie Eccleſia, or Concubitus, 

If Sponſalia be conſummate aud purifi Copulam,and a purſuit being 
intented for Solemnizing the Marriage, and Declaring the Iſſhe lawful,the 
Defender die in the interim; may the purſuit be transferred in favouts 
of the Wife and Children, ad hunc effettum at leaft, that ſhe may have Jus 
Relifte, and they be Heirs and Executors to their Father ? Eadem eff 
queſtio, as to promiſe and copula, | 

« Rejeta diſtiuQione Canoniſtarum in Sponſalia de przfenti & de fu- 
« turo, prout illi iſta accipiunt : quezlibet Sponſalia, quibuſcunque verbis 
&« contrata,nihil aliud ſunt quam Conventiones deMatrimonio in futurum 
« contrahendo. Chriſtenins de Fure Matrimenii. Diſſert. 1. 5. 3: 

« A modo tamen contrahendi, uſu hodierno dividi poſſunt Sponſalia, 
« in pura ſine adjeQtione alicujus conditionis, & Conditionalia que honefta 
« conditione appolita contrahuntur, ut ducam fi Pater confenſerit ; illa de 
« przſenti ; iſta de futuro haud maleappellantur. Ibidem. 

« Qui Sponſalia contrahunt, nuprias celebrare compelluntur, legitimis 
« coercitionibus ; &} ContraQtus Sponſalitius, trinundino promulgatue 
&« in Eccleſia, aut pro Curia, Jbidem ſent. 6. 

« Concubitu purificantur Sponſalia ſub conditione,8 ſtatim fit conjugi- 
« um; quia cenfentur ſpon(i a conditione recedere : nec obelſt proteftatio 
© ſe non recedere, utpote contraria fatto. Chriſten. de Sponſal. queſt. g. 


Statuta. 


« COTatuta, Ratione Bonorum ſui Territorii, obligant etiam non ſubje- 
« \  &os,; ipſas enim res afficiunt, five a Cive poflideantur five ab Ad- 


« yena. Theſ. Beſ. lit. S. 110. ante finem. adait. p. 902. 


Steelbow and Heirſhip. 


Hether aRoum being ſet in Tack for certain Years with Steelbow- 

Goods, as Oxen &c. will the Steelbow Goods belong to the Heir 

who has Right to the Tack? Or tothe Executor ? Ratio Dubitanai, 

Both the Lands and the Goods are ſet in the Tack as Fundas Inſtrattus, 

and the Duty is payable in contemplation of both : ſo whoever has Right 

to the Tack, has Right to both, = Tack being Jus Tt KR. 
Z 
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'The Goods are like nativi & aſcriptitii & additti glebz. 3, What is to 
ly fixed for diverſe years cannot be reckoned inter mobilia, 4, It were 
hard to think, that a Reli& and Bairns ſhould have their Legitim out of 
Goods that are nor in the poſſeſſion of the Defun&, nor would be for di- 
verſe yeafs.” Andit would ſeetn, That eadem et Ratioas to the ſetter of 
the Tack, and his Heirs and Executors. 

Pecora dantur in ſocidam, cum animalium caſus in Paſtorem transfertar ; 
qua conventione pecora ferrea effici & appellari ſolent ; quod fit in multis pro- 
winciis Germanis; abi cum fundo certus numerus ovium. & vaccarum in feu- 
dum dariſolet ; ita ut Vaſallus feudo finito eundem numerum ſupplere & reſt itue- 
re teneatur. Beſold. Theſ..in verbo Eiſern Biehe. lit. E. p. 224. 


Strangers, See Proceſs again Strangers, lit. P. 


ALE Nations are Mwnicipia;and the World a great Civitas : They have 

that Relation and neceſſitude, that «wwe ſuxt, and owe Fuſtice 
to all perſons of whatſoever Nation, according to the Law of the place, 
where they Contract, with reſpect to that place ; {6s enim legem dixerunt : 
If Juſtice be refuſed, datur remedium pig norationis ſeu Repreſſaliarum, 


Goods or Debts belonging to Strangers. 


F Mvbilia of Nomina belonging to Strangers (v. g. in Exzlaxd) ſhould 
| be confirmed here? Or it it be ſufficient they ſhould be confirmed in 
England? Ratio Dubitanai, ſequuntur perſona ; On the other part, they 
are a Scorzſþ Subjett or Interelt. 


Subjets living Abroad. 


A Native Living Abroad and being Popiſh, and going to the Maſ 
where he liveth, Qz2ritur, Whether he Forfauketh his Eſtate in 
Scotland ? | 

Item, Tfhe Intercommune there withperſons Forefaulted in Scotland ; 
whether he be Lyable,as having contraveened the Law of Scotland; ſo that 
if he have-any Eſtate in Scorlandit may be affeted ? 

If a Prince may command a Subject living Abroad under his Enemy to 
retire and come home ? And it he diſobey, may he be proceeded againft, 
and be diveſted of any Fortune and Liberty competent to him as a 
Native ? | 

« Quories Rex, Princeps, vel alius, in alterius Regis vel Principis Ter- 
< ritorio bona habet & poſſidet, ratione quorum, Juramentum fidelitatis 
< preſtare ſolitus eſt ; per hoc non efficitur, ratione ſuz perione, ſeu per- 
« ſonali obligatione, ſubdituis aut ſubjeQtus ; nec quoad perſonam ſortitur 
« forum niſi ſecundum quid ; ita ut pro tali poſſeſone bonorum conveniri 
« poſſic, coram Judice loci, in cujus Territorio bona ſunt. Theſ. Beſ. in 

&« [irers H: 70. Huldiguiig. p. 402. 
4 ie Fs» 4 . Sh. 
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Subititntes. 


Bond for a Sum of Money being granted to Sempronivs ; and Fail- 
| A zicing of him by deceaſe to Ties, and Titivs his Heirs and Aſſig- 
neys Quzritur, who is Fiar? Anſwer, The firſt perſon : Titius being 
only ſubſtitute, Failzicing of him by deceaſe ; and Succeſſor in /pe. 

Qzeritur, It Sempronius may diſpoſeof the ſaid Sum by Teſtament as he 
may inter vivos? Ratio Dubitandt. That Titius is ſubſtitute by a deed 
inter vivos, Anſwer. It is thought, he may : Seing ſuch Deeds are upon 
the matter Donationes mortis cauſa; in which voluntas eſt ambulatoris, 

Quzritar, If the ſaid Subſtitute will be lyable as Heir of Tailzie? I 
is thought, he ſhould be lyable; Seing if there were an Infeftment in the . 
terms foreſaid, the Subſtitute could not ſucceed but as Heir of Proviſion. 

If a Bond bearing the Subſtitution foreſaid be regiſtrate, Quaritur If 
the Subſtirute (being named as ſaid is) may charge thereupon ? Anſwer, 
It is thought, not ; becauſe the Bond being regiſtrate, is a Decreet as to the 
firſt Perſon : but the Subſtitute having only right, #/tar heredis by Sucz 
ceſſion; he cannot charge no more than an Heir of Proviſion, 


Sub$itutio. 


Ubſtitutio eft Deſignatio ſecundi, wel ulterivris haxredis. 
& Subſtitutio vulgaris eft eaguz fit in caſu vulgari, hereditatis non adi- 
tz nec acquiſite. Perez. Inſtitut. lib. 2. tit. 15. 

Subſtitutio Pupillaris eff, qua Parentes Liberis ſuis in poteſtate ſua & im- 
puberibus ſubſticuunt, in caſu mortis ante Pupillarem ztatem, & acquiſite hes 
reditatis, 

Conſtitutione Divi Marci & Veri, ſubſtituens in alteratrum caſum danta- 
xat vel Vulgaris vel Pupillaris ſubſtitutionis, in utrumque ſubſtituiſſe intel- 
ligitur ; alterum {ciz. expreſſe, alterum tacite, Perez. lbidem. | 

Queritur, De /ubſtitationibus in Taliis noſtris, iſtls verbis, viz. - Cum 
Terrz diſponuntur Titio & hzredibus ſuis de corpore ſuo prognatis; qui- 
bus deficientibus hredibus maſculis &c. «trum ſunt pupillares an vulgeres? 
Reſponſio. Eas utramque Subſtitutionem continere: Deficientibus enim Hyg: 
redibus inſtitutis in primo gradu, quolibet caſu, op non adierint, ſive haredi- 
ratem adierint & defecerint, ad ſubſtitutds hereditas pertinet: | 


Subſtitution in Bonds, 


A Bond being granted tothe Creditor, and failzieing of him by deceafe 
ro another perſon, Q«zr#tar, It the Perſon ſubſtitute will belyable 

to the Creditors Debt, at the leaſt pro tanto; Seing the .Sum was inbonis, 
and his Debt ought to be ſatisfied out of.his Eſtate ?; be NT 
If fuch Bonds may be altered by the Creditor, not by uplifting'which . 
he may do being Fiar, bur alſo by changing the Bonds, and raking the 
ſame to himſelf and any other perſon, er to his Heir ? Seing the Bonds 
{eem to bea perfe&t Donation 1n favours of the Subſtitute : and on the 0- 
ther part they may be thought mortzs cauſa, R 
f 


184 Doubts and Queſtions 


If the Creditor may diſpoſe of ſuch Sums by Teſtament ? 

A Bond being granted by diverſe Perſons to my Lord Dundonald, and 
failzieing of him by Deceaſe to his Son the Lord Cochran his Heirs and 
Executors: and after the deceaſe of Sir John Nicolſon one of the Debitors, 
he having taken a Bond of Corroboration from his Brother Sir William to 
himſelf; and failzieing of him by deceaſe to his Grand-child then Lord Co- 
chran ( his Father being deceaſed: ) Queriter, Seing the firſt Bond ſtands 
as to the reſt of the Debitors ; Whethec the Lord Cochran his Fathers Ex- 
ecutors, will have Right to the ſame? And what courſe ſhall be taken to 
pet the Right of the tormer Bond ſettled in Cochran's Perſon? 

Queritur, If the former Bond being null; and in the Bond of Corro- 
boration there be an _— to Infeft; if the nature of the Sum as 
to the former Quality of Moveable, be altered? 

A Bond being granted to Robert Selkirk Merchant in Edinburgh, and 
Katherine Inglis his Spouſe, the longeſt liver of them two in Conjun&tfie; 
and failzieing of them both by deceaſe to Robert Selkirk their lawful Son, 
and to the Bairas lawfully to be procreat of his Body ; which failzicing, 
to the other Heirs _— procreate, or to be procreate betwixt the ſaid 
Robert and his ſaid Spouſe : Which all failzieing tothe faid Katherine In- 
glis her own neareſt and lawful, Heirs, Executors or Aſſigneys: with this 
Proviſion, That it ſhall be leifum and lawful to the ſaid Robert Selkirk 
Elder at any time dureing his lifetime, wel i» articulo mortis, by himſelf 
alone, to uplift, diſcharge, or otherways aſſign and diſpone the Sums in 
the ſaid Bond, in haill or in part, toany Perton or Perſons, he ſhall think 
expedient, and to make and grant all Writes, Rights, and Securities res 
quiſite thereaneht, in due and compete Form, without the Contents and 
Subſcriptions of the ſaid Katherine Inglis his Spouſe and Robert Selkirk 
his Son or his foreſaids, had or obtained thereto 1n any ſort. 

The abovementioned Robert Selkirk the Husband, and Robert Selkirk 
his Son being both deceaſed, without Heirs-either of the Body of the ſaid 
Robert Selkirk Younger, or of the Marriage betwixt the ſaid Robert El- 
der, and the faid Katherine Inglis, {o that the ſaid Katharine has Right 
to the ſaid Bond: Quzritur, Whether the ſawe will pertain to her in her 
own Right as Fiar, or as ſubſtitute in the laſt place, and repreſenting the 
Fiar? And who is Fiar by the ſaid Bond, Whether the ſaid Robert Elder 
his Son, or the ſaid Katharine, who | ur to be Fiar, becauſe the Right 
of Succeſſion terminats upon her and her Heirs ? | 

It is Anſwered, That albeit when a Bond is conceived ſimply to two 
Perſonsin ConjunAtfie, and the Heirs of one of them; the Perſon to whoſe 
Heirs the Sum is provided is underſtood to be Fiar; yet when there are 
diverſe degrees of ſubſtitution .of the Heirs of diverſe Recon the Perſon 
whoſe Heirs are firſt ſubſtituteis Fiar ; and both his own Heirs ſubſtitute 
in the firſt place, and the other Heirs of any other Perſon ſubſtitute after 
them, will be Heirs of Proviſion to him: As when a Bond is taken ro 
a Husband and his Wife, the longeſt liver of them in ConjunQtfie, and to 
the Husbands Heirs; whilk failzieing, tothe Wife her ſelf and her Heirs; 
thotheRight of Succeſſion asto the ſaidBond does terminate upon theWife 
and her Heirs, yet the Husband will be Fiar, both as 4igior; and becauſe 
the Right of the Sum will pertain to his Heirs in the fir{t place : and to the 

Witeapd her Heirs only upon their failzieur, and as Heirs of Proviſion to 


them: 


ti 
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them : And Therefore, In the preſent caſe, the Money being lent by the 
Husband, and being provided after his deceaſe to his Son Robert, and the 
Heirs of his Body, whilk failzieing,the Heirs of the Marriage betwixt the 
Husband and the Wife; and to the Wites Heirs, only in the laſt place : Ir 
is thought, That her Husband is Fiar, and that the Wife and her Heirs will 
only have Right as Heirs of Proviſion unto him: And if Robert ſhould 
have had Children, or if there had been other Children to the ſaid Robert 
Elder by the ſaid Katharine, it were abſurd that they ſhould have had the 
Right of the ſaid Sum, which was lent by the Husband, not as Heirs to 
him, being their Grand-father or Father, but as Heirs to the ſaid K atha- 
rine, being their Mother or Grand-mother ; or that the ſaid Katherine ſur- 
viving her Husband ſhould have power as Fiar of diſpoſeing the ſaid Sum; 
or to have given it to a ſecond Husband, in prejudice of the {aid Robert her 
Son,or the , Joon of his Body,and the Heirs,it there had been any thereafter, 
procreate of her Husband and her, tho deſcended of both. | 

If it be found by the Lords, that either the ſaid Robert Selkirk Elder,or 
his Son Robert was Fiar ; the ſaid Katharine muſt be ſerved Heir of Pro« 
viſion to the Far. 


Subſtitution in Legacies 


Legacy being left ro a Perſon, and failzicing of him by deceaſe to 

another. Quzritur, What the Import of that Subſtitution is ? Ax- 
ſwered, Ir is thought, That it is Sb/tirurio Valgaris ; and that the Effe& 
of it is, - That if che Legatar die before the Teſtator, fo that the Right dg 
not take effeQ in his Perſon, it ſhould belong to the Subſtitute: But that 
is not fideicommiſſaria; -So that the Legatar dieing after the Teſtator, it 
would belong to his Executors, and not to the Subſtitutes” 


Succeſſio in Maternis, 


A Grand Father upon the Mothers (ide, haviog the time of his deceaſc 
two Daughters, and Children ofa third Daughter, Queritzr, If the 
two Daughters will only ſucceed, and exclude the Children of the third ? 
Ratio Dabitandi, That Repreſentation 1s 1n order to the ſtanding of Fami- 
lies, and in rhe caſe of Primo-geniture ; whereas in Succeſſiane 'materna the 
Intereſt of Families is not conſidered; ſeing the Grand Children by their 
Mother has not ſomuch as caput iz Familia: And for the ſame reaſon, mo. 
b;lia, becauſe they are not the Foundation of Families, admitt no Repre- 
ſentation. Anſwer. It is thought, by. our cuſtom, The Children of the deceiſt 
Daughter will ſucceed with their Materters: Et non poteſt reddi ratio omni< 
1m Gue a majoribus conſtituta ſunt, 
 Ifthe Children of the deceaſt Daughter do ſucceed, Queritar, If the 
deceaſed Daughter has left Sons and Daughters, whether the eldeſt Son 
of the ſaid Children will ſucceed to their Grand Father ? Or if all the Chil- 
dren will be Heirs Portioners as to their Mothers part ? Seeing for the ſame 
reaſon, that their Mother and Aunts are Heirs porrioners viz. That they 
are finis Familie; a fortiori they who are not in Famili: atall ought to be 
Heirs portioners. Azſwer. Ir is thought, that the eldeſt Son of the decealt 
Aaa Daugh- 


186 Doubt s and Oneftions 


Daughter will ſucceed as Heir portioner with his Aunts; and the Law 
doth favour not only Families as to preſervation after they are conſtitute, 
but likewiſe as to their Conſtitution : And the eldeſt Son, albeit he be not 
in Familia materna, may conſtitute and be a head of a Family of his oun,. 


— 


Succeſſio in Stir pes. 


" & duo Conjuges ita teſtentur, poſt utriuſque obitum urriuſque here- 
« \Z desex 2quo ſucceſſuros & heredes fore; tunc non in capita ſed ſtir- 
« pes ſuccedunr, & in duas zquales portiones hareditas dividenda eſt ; quia 
« quilibet ſuos hzredes zque dilexiſſe creditur ; & illisex 2quo proſpicere. 
&« '[ heſ. Be. werbo. Gleich, 62. P. 323. & 324. ſeft. ult. 


De Succeſsione in Fendo amiſſo, & quo Fure 


cenſenda, utrum Hereditatis an Conqueſtus, 


6 Uzritur De Feudo amiſſo & reverſo, quo Jure cenſendum fit, y. 
« trum Hereditatis an Conqueſtus; & de omnibus commiſſi 
« ſpeciebus competit, {ive ob Alienationem, five Diſclamarionemn, ſive Pur- 
&« preſturam vel Baratriam , aut qualemcunque Felonam, aliudve deli» 
& Qum, feudum apertum dicatur; Sed-quia Recognitio trequentiſſimus 
« apud nos feudi ex commiſſo vindicandi modus increbuit, de ca & praxi 
&« noſtra maxime ſolenni, & textui accommodatiori,quzſtionem agitabimus: 
&« Deciſionem ad reliqua commiſſa indiſtintte porrigendam prefati. Que- 
&« ritur igitur, cum Superior feudum per Recognitionem fibi aſſeruit, u- 
<« trum feudum Recognitum poſt obitum ipſius, ut conqueſtus aſcendat? 
An vero ut hzreditas cum feudo dominanti deſcendat ; poſito feudum do- 
minans hzreditarium eſſe ? | ; : 
« Qee/tio hec in ſe difficilis, & graviſſimas conſequentias ſecum trahens, 
* haud zquali tamen difficultate in omnibus Recognitionis ſpeciebus labo- 
*rat: Quod ut patefiat, {ciendum duas apud nos invaluifſe Recognitio- 
« nis ſpecies, ex cauſarum diverlitate diverſas ; unam ob defeftum Vaſal- 
«1;, alteram \ob deliftum: Ex polteriori cauſa, teudum ob delictum & 
« 2dmifſum: Vaſalli dicitur proprie committi: Ex priori, Vaſalli profa- 
« pia, quam in prima feudi conceſſione dominus ad feudi lucceſhonem al- 
« civerat, extinta, feudum dicitur finirt; & cum ſtemmate In quo reſe- 
«derar exſpirare; fi enim ab initio, contefſum eſt alicui & haredibus maſ. 
*culis ex ipſius corpore progenitis, vel deſcencentibus maſculis; Vaſallo 
*mortuo, nec ullo ex deſcendentibus maſculis ſuperſtite, dominus feu- 
<« dum ab hzredibus talliz, vel per tceminas deſcendentibus, revocat ; & 
« hanc feudi revocayonem Ba/furizs Recognitionem vocat, & ejus praxin 
« prodidit i Trad. de Recognitionibs, datam 18. Decemb. 1 506. Rego Advo- 
« caro apente contra Joannem & Margaritam Auchtrans heredes, alterum tal. 
« liz, alteram linee: Ft hoc Genus Recognitionis ertiam in feudis Francis 
* locum habet : ieudp hac ex cauſa revocato, etf1 dubitari poteſt, utrum 
« in perſona domini 4d quem revertitur, Hareditatis an Conqueſtus natu- 
« ram induat; certum elt eodem jure quo feudum dominans cenſer1, ean- 
« dem naturam & qualitarem fortiri reſpectu ſucceſſlionis; & —_—_— a 
- Ipectu 


- _—- a 


_— 
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« (pe&tu, qui ex diſtraftione & diviſione propriorum ſeu hareditatis & con* 
« queſtuum, ſecundum noſtram confſuerudinempoſſet emergere. Quin 
«etiam, hoc calu nonſolum Dominium directum dominium utile attrahut, 
{ed poſſeſſio civilis poſſeflionem naturalem advocat;adeour Dominusdire- 
« ctus poſſeſhonem naturalem nactus,non dicarur novam adeptus,ſed vete- 
« rem continuare poſſeſſicnem , aſtipulantibus omnium doctorum ſutfra- 
« ojis, #12 L, clam poſſtdere, te ae acquirenas wel amittenaa poſſeſſione * Ft hxc 
« Rad; extinc:1 redintegratio adeo A-quitate & Ratione {ubniritur, ut fi- 
« atin codem. qualitatum ſtatu-quibus teudum dominans afficitur, tam 
«quoad uſumfructum, fe de #ſufruttu: quam hypothecam L. ſi funds 
« 1; principio ff. de pignor. Et lervitutes ex tundo dominante debitas : 
« ;4que optimo Jure,quia acceſſ10 per modum unionis coiens,candem pror- 
« ſus rem conftituir, & res cui unitur omnes ſuasQualitates ei mperritur, 
« [. 26. ff. de padto dotal, Atque hac deciſio, tirmifſimo & rretragabili 
« Argumento nititur; quod domino util, quod per inteodationem a di- 
« recto diſceſſerat, extinCto, & per modum merz privationis annihilato, 
& nihil domino cedit, aut acquiritur; fed proprietas, quz abſcedente u- 
« {yfructu & dominio util catenus tuerat inutils, co perempto pura & de- 
« fxcata emergit : ideoque dominium utile non redit; ſed in perſona pro- 
& prietarii quaſi recidivum reviviicit, & dominus nil nanciſcitur, {ed quod 
« ante habebat, ſed gravatum jure real: in altum devoluto, eo jure evaneſ- 
«cente illibatum , & quaſi purificatum incipit obtinere; ſicut cum figi- 
« tur Emphyteuſis vel uſusfructus, vel cum res revertitur ad mulierem 
« ſoluto matrimonio L. # rebus, C . de Fare dot, Cum igitur nulla hic ſit, 
« Acceſſio nec 'Tranſmiſo, ſed mera privatio & extinctio, nulla poreſk 
« eſſe acquiſitio. Argumenta, quz hanc ſententiam enervare videntur , 
« quia in alteram Recognitionis ſpeciem opportunius & fortius ſtringi 
« poſſunt, ſolvere ſuperſedeo, donec eam abfolvero. oY 

« Secunda Species, quz , proprie & amaue5nzzs Recognitionis no- 
« mine uſu noſtro indigitatur, procedit, cum Vaſallus feudum militare , 
« vel faltem cjus partem medietate majorem, quomodocunque, vel ſim- 
« pliciter vel ſub pacto de retrovendendo ſeu reverſione vendit, domino 
« inſcio & inconſulto; vel faltem ita gravat annuis reditibus, aliifve oneri- 
« bus, ut major pars fructuum quortannis erogetur, & exhauriatur ; quo ca« 
© {u feudum amittitur & ad dominum revertitur, ait 7ext#s, & mores no- 
«tri ſuffragantur : ſed quo jure, utrum hereditatis an conqueſtus am- 
«bigirur, & adhuc ſub judice lis eſt; Certe majori dithcultate, & fortio- 
<ribus argumentis hic, quam in ſuperiori ſpecie conflictandum eſt; ibi 
&« enim feudo naturaliter finito & extincto fine facto Vaſalli, nec ulla extrin- 
« ſeca cauſa interveniente, nulla erit tranſmiſho juris extincti & elapſi, ſed 
« yirtute directi dominut utilis attractivi,naturalis conſolidatio. Sed in hac 
« ſpecie feudum in ſe perpetuum dee non finitur, ſed per accidens, ide0- 
«que nova videtur acquiſitio in pznam ingratitudinis, & fic veluti ex 
« cauſa lucrativa juxra L. apud Celſum. F. auttor. ff. de dol. mal, & met. 
« except, Secundo, Feudum recognitum hereditas videri non poteſt, cum 
© non tam per virtualem predeceſſorum ſucceſſionem tranſmittarur, quam 
« per emergentem delicti Vatalli occationem , jure obventions lucrative 
© quz omitti poteſt, patrono accedere videatur. Adhac, cum ſubfeuda in 
« eodem ſuppoſito cum teudo dominanti confluentia, non neceſlario cum 
« eo coaleſcant; nec in conlequentiam Conloiidationis & unionis, cadem 
| | jura 
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« jura qualitateſque participant ; quicquid enim nonnulli ſentiant, ex qui- 
« buſ{dam legibþus male intellectis, contufionem $& conſolidationem attru- 
<« entes, L. Uranius ff. dr fidejuſſ. L. Papinianus ff. de ſervitut. urban. pred. 
« clarioribus legibus refelluntur ; quibus cuilibet rerum ſnarum moderatio 
«< & arbitrium permittitur, L. izz 7e mandat. C. mandat, L. nemo exteris C, 
& de JTadeis: & receptz & triviali praxi fruſtra oppedunt; Conſtat enim 
& ſubſeuda a domino ſuperiori empta, in eodem {uppolito coire non tamen 
& unirt; fed in caſu divifionis ab antiqua hzreditate dirempta ad hzredes 
*conqueſtus tranſire; 1dque apud nos obſervatur, & in Gal{za ubi Jus 


- & Con{uetudinarium dominatur expreſle ſfancitum eſt. Tertium & ulti- 


« mum Argumentum, quod maxime officere viderur ne feuda recognita 
<« hereditas judicentur, ducitur ab incommodo; fi enim feuda recognita, 
« feudo dominanti virtute confolidationis ut hereditas- accedunt, 1equi- 
& tur feudi dominantis annexatione & incorporatione domanio & coronz 
« D. Regis fatta, & ſubfeudo aperto & commiſſo, ſubfeudo, inquam,quod 
« ante incorporationem elocatum fuerar, ( poſt enim, non licet, ne ſecu- 
« ra difſolutione , proprietatem ſemel annexam alio modo quam in Em- 
« phyteuſin dare, Conſtit. 234. Jacob. jext.) feudum illud domanio ac- 
« creſcere & inalienabile eſle, ſicut reliquum domanium & patrimonium 
« fiſcale & publicum, non tam principis quam M: ajeſtatis & coronez ; nec 
« niſi previa diflolutione poſſe a Rege diſponi, quod abſurdum: nec e- 
&« nim ſ{ereniflimis noſtris Regibus denegari debet libertas, quam feudi- 
« ſtarum Coryphzi Andreas I/ernia & Mathews de afflictis, omnibus prin» 
* cipibus attribuunt in L. Imperial. F preterea ducatus tit. 55. de prohib. 
<« feud. alien. Et Galli domanii & Appannagiorum ex Lege tundamentrali 
& [nalienabilium acerrimi aſflertores, regibus ſuis non invident : his non 
« gbſtantibus, in alteram partem non folum propendeo, ſed pedibus eun- 
« dum cenſeo; eamque moribus noſtris, juri feudali & civil magis con- 
« ſentaneam, nec tot tantiſque incommodis laborantem , argumentis a- 
« ftruere, & contraria diluere, conabor, 

« Primo 1gitur, teuda recognita moribus noſtris inter Propria ſeu Hzre- 
« ditaria numeranda exeo patet, quod Jure hzreditario & antiquo a pre- 
&« decefloribus tranſmiſſo vindicata ; quodque non per modum tranſ{mil- 
« fionis ſed extinctions & negationis ad Dominum devoluta fint: quam- 
&« yisentm, ut in priori ſpecie, feudum non expirarit, & per ſe extintum 
« ſit; quia tamen accedente Vaſalli culpa, feudum vel iplo Jure vel pre- 
« viaſententia corruit; ideo merito dicitur extingui & irritari, ut Emphy- 
« rerifis in ſe perpetua,ob deſidiem & Cefſationem Emphyteure biennalem 
« annihulatur & extinguitur Jure cannonico & Civili ; & Jure noſtro ſcrip- 
« to, conſtitutione 246. Jacob? Sexti, Ubi amiffio & irritatio Emphyteu- 
«ſe,s vel feudiex Jure xquipollere dicuntur; irritatio autem & trauſmiſſio 
& ex diametro adverſantur, illa enim penitus annihilat & exringuit; hzc 
« Jus ab unoavocat% inalium transfert ; cum igitur nil ſuperſit, quod 
« tranſmitri velacquiri poſlet, neceſſe eſt Jus Dominicum ſe exſerat ; & 
<« nulloobice objecto, Domimo util, quod habebar vaſallus, extinto, Do- 
« mintum utile vi quadam alliciat; vel virtualiter proprietati & Dominio 
« directo inſitum 8 quaſi ſopirum reſuſcitet : & fic nulla ſomniari poteſt 
* acquiſitio nec Dominit directi quod Dominus ante habebat ; nec utilis 
& quod interit :  & Dominium utile quod Dominus incipit habere non de 
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«ea reſoluta;enititur& ſeſeexierit ; at uehac. moribus' noſtris ira fieri; ar” 
« gumento eſt, quod cum feudum -retit ad Dominam} non cum 'onere 
« quod in tranſmiſhone fit, revertitur, ſed immune” $&:'tiberum ficut.ante 
« primam infeodarionem :”. adeo ut: non folum alienationes & inveſtiturs 
« quz initio validz, utpote citra medietatem factz conftiterant;recognitio- 
« ne ſubſecuta corruant,ſedetiam Subinfeodationes & Emphyteuſes quam= 
« yis ab initio recte conſtitutz, ex. poſt factoſubvertantur, -: & recognitioni 
«* ſubjaceant.; ſecus quam. in Gala ubi,teuda Domino 'aperta oneribus a 
« vaſallo impoſitis obnoxia ſunt, T eſte: Motineo. | | 

© Arque hang ſenteptiam-juri teudali maxime eſſe conſentaneam, -fa- 
* cle liquebit, perpenſa napura- teudi-! 'Feudum nonmulli definiunt do- 
& minium utile.; ſed meligres;Jurisconſults,: exploſa Pomini diſtinCtione 
«que non Juris {ed Magzſtrorum eſt, nullum utile-Dominium admitrunt; 
& La feud um ulumfruftum 8 Jus utend: fruenth eſſevolunt Cujat; lib, x, 


” 


«© de Feudis. : Duar. lib, 1iauniverſ, diſp: Egumartas; Baro,' ib. 4: de Bene- 
«fic iis, Joennes-Borchols. in aſp. De 'Fure Emphytedtio Fttvextyu teudali ex- 
© preſſo nitunru,qui definig Heudum Benchciiafuratrubbum,? /ib. 3;+47."1, 
« de feud. & primo quidem precarium,vel.annttumys velrad fummum vita- 
« ley, /ib. 1. 74,;3, poltea, uſu gliſcente perennem,»tifs,7: initio, Sequi- 
« tur igitur ex, Jure feudalj,; feudum,-ur omnen ufuratructurn, ſemel 
« 2miſſum &, peremprum; non polſe acquirivel tranimirti;y ſe cuin pro- 
« prietate conlolidari ; vel concinnius loqyendo,: dicendunt" uſumfrattum 
« cauſalem, quem.dominus haber ex cauſairei &qure.Domunii, L'Sicum 
« argentum, $ penult. de exceptionibus rei Jaauntz 78 Dominii rtem 
& L. 4 f de, Uſufrgtu;. & qui uſutruttutormali Cur-loquuntur Do ores 
« impediebarur,quo minus fe exſereret; v0 repagulo- per-ſententiam-de- 
« laratoriam & privativam, ſecundum Dominum'latam, fubftrafto, emi- 
* care quaſi & emergere. Secando, cum quis rem-ob cauſam aliquam da- 
© tam cauſa non ſecuta, recuperat condiGtibne cauſa dati ex Jure Civili, 
* connotat rem. eo modo receptam-cuntomni cauſa:&:omnibus fruQtibus 
« redire, quaſi nunquam data fuerit. £. qur-ſe debere, \'Fandas ff. de cOn= 
« dutt ione cauſa data cauſa non ſecuta: Et' conſequenter, fiquis fundum he- 
© reditarium dots nomine dederit, & nuptus non feeutis poltea condixe- 
« rit; poſt condiftionem,  haredirariuam effe neftio eft qui diffitca- 
*tur? pari ratione, fi feudum heeditarium- aliquis in'feudum dede- 
« rit,-& fidelitate quam ſtipulatus tuerat1n perpetuum, - vel nunquam' ſe- 
*cuta vel temerata ; poſtea recuperarit condiCtione cauladati que adver- 
«ſus vaſallum intidelem Jure teudal intentatur,.” #4r.:/20. lib. 1. defeudis 
* non dicitur de novo acquiliifle ſed cum priſtinoJure & cauſa recuperaſle, 
«quod fi in perſona primi concedentis teudum-apertum non cen- 
- frur conqueſtus, nulla elt ratio diverſitatis in perſona heredis, aut ali- 
« cujus deſcendentis. * mat +! oft 

« Tertio loco, Deciſionem hanca Jure Civili & ratione non alienam eſſe, 
& abunde demonſtranttrita illa Axiomata & Brocordica, Neminem lib fer. 
« vire aut in fe agere poſle, L. iquis edes. ff. de ſervit. pred. urban : Omnem 
« obligationem per contuſionem extingui & exinanri, L. Uranihs. ff. de 
* fidejuſſor. & Maxime Philoſophice, ex relatis uno fublato tolli alterum 
«* & 1dem agens & patiens 1n rerum natura concipi non polle : & conſe- 
« quenter eundem Dominum & vaſallum efſe abturdum vidert ; & proin- 
- le teuda neceſlario conſolidari : przterea, quamvis omnmum doctorum 
«calculo, Jus fteudale Jure civil poſterius, eoque plerifque 1n locis exo» 
T b b leicents 
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« ]eſcente quaſi poſthumum. fit; certum tamen eſt in Jure civih nonnullas 
« quaſi umbras& feydorum ſimulachra reperiri ; a quibus ad fenda non 
« inepte ducitur'confſequenria'; & ut omittam Ia ſtipendiaria nec 
« mancipi, de quibus. mentio fit in 5 per rraditionem V. i»ftit. de rerum 
« divifions ; & militias, i L:” omni modo. C. de mofficioſo Teftamento ; 
« clientelas, dequibuspaſſinr toto Jure: & Jus Tegwiaw feu Eibellari- 
« tm, cujusmeminit,, Fauſt. novella ſeptima, Fus Emphyteuticym omnium 
« ;adicio Juri feudal maxime affine eſt, & hoc ad cus exemplum, & 
« ;deam conditum videtur, Dominio utili ſeu uſufructu in perpetuum e- 
« locato, 8 conditione ſervitii” & urine! ſeu praftationum pro melio- 
« patione & canone Emphytentico ſubjecta;  & mn cafu inofficioſz aliena- 
« tionis vel contumacis. ceſfationis feudi privatione irrogata : Unde fre- 
« quentiflima ultro citroque argumentatio fit, & quod in uno ftatuitur, ad 
& z]terum a doctoribus producicur,nifi expreſſe contrarium ſtatuarur : Con- 
« c|udendum igitur feuda aperta extinguiS comfolidari,ficut Emphyteuſes 
« dequibus nunquamdubitatum ct a Jurisinterpretibus ; prefertim cum 
« yerba Juris omnia negativa & privativa fint, nullamque tranſmiſſionem, 
« aut ex parte Domini acquiſitionem 1mportent, L. 2. C . ae Fare Emphy.. 
« Arque his argumeatis,feuda commuſla feudi Principalis Jure cenſeri e- 


« yincimur is,incommoda.que contrariam ſententiam gravant,quaſiin fub- 
« Gdiis fubtexere:non erit aliemms : inter muſka alia hc eminent, 1. quod 
« poſita ſubfeuda recognita. conqueltus eſſe, ſequitur pendente fundi Do- 
« minantis uſufructy, aperta uſufructuario acquirt; ut omnes rei fructilis 
« gbventiones; _ non ſolu quoad vſumfructum fedetiam quoad pro- 
« prietatem, per L:4ſafrutte tegat, F. 1. f. de uſufruttn. 2. indidem ſe- 

' & quitur, feudo dominante ſub pacto de retrovendendo ſer reverſions 
« 2lienato, &poſtca.cx lege pacti redempto, ſubfeuda medio tempore re- 
« cognita fiant, reliqua commoda & fructusemptori noneripi; ſed utcun- 
« que ampla & opima' latifundia cum pretio refuſo penes eum remanere. 
« ane venditorem fund: dominantis, quamvis ipſum com omnibug 
« yiribus & pertinentiisalicner, ſubfeudum ante alienationem commiſſum, 
« Deminoſeu Emptore invito,poſle recognoſcere ; nec Jus commiſh,ut Re- 
« yvium, & alia ante venditionem ceſſa & venditori adquifita, ad Empto- 
« rem pertinere:  Quz conſcquentiz quam cum ratione & praxi noſtra 

« congruant, judicandum relinquo. : Adi 

« Factenus ——_ tam inJure quam praxi noſtra potior videtur, 
« 1tcunque probavimus; ſuperſunt — ſopra 1n contrarium 
« propoſuimus, quorum ſolutionem, licet ex prxdictis facile eliciatur, pau- 
& cis perſequemur, primum & ſecundum facile concidunt, ficut enim non 
« refert,quomodo aut qua occaſione uſutructus finiatur, five per ſe, morte 
« yſufructuari natural: vel civili; maxima & media capitis diminutioni- 
« bus, an per accidens, cefſione & proprietatis conſolidatione Inſt. de uſu- 
« fyutty: Sed quomodocunque finitus ad proprietatem revertitur: ita 
« feudum, Jurc Vaſalli quomodocunque extintto, five naturaliter ut 
« ;n priori recognitionis ſpecie ; five ex commiſlo; ad Dominum redit, 8 
« primevam ſuam. naturam recuperat ; nec obſtar poſterior pars ſecundj 
«argumenti, quz confolidationem tundorum dominantis & ſubalterni in 
« cafu concurſus in eodem ſuppoſito non neceflariam eſſe concludit ; quia 
« yera eſt tanrum in caſu tranimiſſionis que fit jure extraneo & heteroge- 
« neo,ex titulo emprionis, legati,vel ſucce{honis {1 Dominus heres ſit vaſalli, 
« quo caſu jeudum tran{mittitur cum onere a vaiallo impoſito; cum enim 


© teudum 
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© feudum ſit jus tranſmiſſibile, quin Dominus hzredibus ſuis qui forte a 
« fucceſfione feudi dominantis tallia aut alia proviſione arcentur, conſulere 
* poteſt teudo acquiſito, & citra conſolidationem ad jpſos tranſmittendo, 
* dubium non eſt: atque hec infeudo & Emphyteuli qui ſunt uſufructus 
E perpetui recepta {unt,contra Juris Diſpoſitionem de temporal uſufructu 
* qui nec cedi nec tranſmitti poteſt, L. ſi uſuruttus, f. de Jure dotium, & 
< Inſt. de uſufrutFv : que tamen 11|z{a & 1}labefacta manet in caſu extin- 
*ctionis & commiſſions, qui neceſlario confolidattonem & in priſtinum 
© ftatum ſine onere redintegrationem implicat, Ad poſtremum reſpon- 
© detur,cum Subfeudorum confolidatio luculenter demonſirata fit ; & ſub« 
< feuda Pomanio ſeu proprierati annexa confſolidata, ipſius naturam & quas 
© litates & inalienabilitatem aſſumere ; & doQorum, qui contrarium re- 
* nent, authoritatem, quia ratione non fulcitur, authenticam non eſſe : 
« Er hac ett Juris civihs diſpofitio, juxta L. inter ſocerum, ff. de paito do- 
*7ali: ſed praxis,quz plerumque a Jure recedit, & hic & in Gallia,adverſa- 
© tur; & Rexſubtcudaetiam dowanio annexo ſubalternata, alienare po- 
« teſt, nec requiritur diffojutio : Rario praxeos hujus «74s hec obtendi« 
& tur, quod cum annexatio fit omen wan & ocdioſa,utpore quz abſolutam, 
« & ut leges ipſz loquuntur, legibus ſoluram Principalis poteſtatis plenitu« 
© tudinem coarctat, nullam extenſionem patitur , ideoque ea tantam,que 
« expreſle annexa ſunt, Domanii annex Jure cenſentur ; non antem ob« 
& yentiones & quantumvis hereditariz accefſiones. In Gallis certe luculen- 
« ta Caroli novi conſtitutio definit, nil Domanio annexo comprehendi, 
* niſi quod expreſle & diſerte conſecratum & coronz incorporatum eſt, 
« yel ſaltem per decem annos ab 1is quia rationibus Regis ſunt Domanio 
« annexoaccenſitum eſt ; diſpar tamen ratioeſt in Gala & apud nos; ibi 
« enim feuda a genuina feudorum puritate diſciverunt, & tantum non 
« Alaudiorum & Patrimonalium Jure cenſentur, & proinde ad Dominum 
&« com onere commiſſa revertuntur : apud nos vero tartum abeſt ut ſtrita 
« illa feydaliratis tyrannis, quz rei ſuz diſpoſirionem annihilet,emolliatur, 
&« ttt contra intendatur; adeo ut vaſallus, Domino inconſulrto ne finium re« 
« undorum experiri pofſet, nedum defeudo tranſigere,quod tamen Jure 

_ Feudal licet, ##t. 23. (ib. 4. de _ Et feudum gry mags nj ob 
- « deteriorationem & ſylvarum ſtragem; cujus praxin refert doCtill, Cragius 
« inter Davidem Boner de Roſſye & Joannem Chrich:on de Ennermythie, 
« Concludo feuda {ubalterna ab antiqui feu hzreditarii feudi Domino res 
« cognita, hereditati non conqueſtibus accenſeri, & feudo Dominanti 


& confolidart. 


Succeſor T itulo Iucrativuo. 


F the Heir of a Succeſſor t:tulo lucrativo,be lyable as himſelf, to the whole 

Debt contraQed before, though exceeding the value of the Eftate dif- 
poned? Ratio Dabitandi, TheTitle of Succeſlor is a penal and paſſive title, 
and pz» 101 tranſit inHzredem.2do,The Heir ofan Intrometter was found 
only lyable in quantum the intrometter was Locupletior, in the caſe of = 
in Lauder: And on the other part, a Succeſſor T itulo preditto, is heres per 
praxeptionem, & hares quaſi contrahit : Sothat heis not lyable ex Delitto, but 
ex quaſi Contratta. 240. The Intrometter is lyable ex cups; For a Stranger 
may be Intrometter, & culpa eſt immiſcere ſe ret ad ſe non pertinenti. I 
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Ifa DefunQ ſhould Reſign Lands formerly tailzied, and infeft his only 
Daughter in Fee: Will ſhe belyable as Succeſſor titulo Lucrativo? Vide 
Intrometter, Quzſtiones, 1 & 2. in Litera I. 

If he ſhould infeft in Fee. his Appearand, Heir of Tailzie, having a 
Daughter who ſucceedeth to. him in his other Eſtate; Will the Heir male 
be lyable as Succeſſor titulo Lucrativo ? | 

Qszrit«r.. fan Heir male being to ſucceed by a Right of Tailzie,getting 
a Right of a part of the ſaid Lands ; will be Succeſſor titalo Lucrativo? Ra- 
tio Dubitandi, Fhe Heir male 15- not proprie- hxres, being, only a collateral; 
and there being an Heir of. Line...  , SoR i | 

Ifanappeirand Heir get a Right only of a Liferent of -Lands, where- 
unto hewas to ſucceed: will hes be Lyable as Succeſſor titulo Lucrativo? 

A perſon being Lyable to Creditors, and then having put his Appear- 
and-Heir in Fee of his Eſtate;; and thereafter being foretaulted : Quzritur. 
Ifafter his deceaſe his- Appearand Heir wall be lyable, z#t#a/o0 Lmcrativo? 
Ratio Dubitandi, A Perſon torefaulted is nwllas, and cannot be repreſented. 

ATutor or FaQtor having accepted the office and Adminiſtration ;- and 
thereafter having put his'Son in the Fee of his Eſtate, before he can be 
charged with any Malversation ; Queritur, It his Son will be lyable z4- 
tulo Luerativo, for any malyerſation atter his Fee ? Anſwer, It is thought 
he will be lyable; ſeeing the accepting the office and obligement ex quaſi 
Contratta, 15 before the Fee. | 

*AFather having given his Daughter an Eſtate in Land (or otherwiſe ) 
inTocher to her Husband, and reſerving his oun Liferent, would ſhe be 
thaught to be Succeſſor Titulo Lucrativo, if ſhe be his Appearand Heir ? 
Ratio. Dubitandi, It is given to the Husband and not tutu/o Lucrativo ; In 
reſpe& the Husband has Right by a Contract, and in contemplation of 
Onera Matrimonii and the Ioyanture he gives his Wite. 

If atleaft ths 'Tocher in 1o far as it is immodice, may be queſtioned and 
retrenched in favgurs of Creditors? 

A Merchant in Edinburgh having married a third wife, and by Con- 
traft of Marriage being obliged. to employ Twenty two thouſand -merks 
upon: Right of Lands, or Annualrent, to himſelf and his Spouſe in Life- 
rentand conjuntt Fee,.and tothe Heirs of the Marrage ; which Failzicing 
to his Heirs and afſtigneys : And thereafter having Diſponed certain Lands 
for implement of the faid Contract, to the eldeſt Son he had then of the 
faid Marriage, which Failzieing to his oun Heirs and Aſſigneys. Quzritur 
If the eldeſt Son and his forſaids will be lyable to all precedent Debts 
as Succeſſor titulo lucrativo? Ratio Dubitandi. That he was only a Son 
of a third Marriage, and his Father had Sones of a former Marriage. 
Anſwer, It is thought, he will, notwithſtanding, repreſent his Father; In 
reſpect the aid Right is tor implement of the {aid ContraQ, as faid is ; 
and if the faid Sum had been employed, conforme to the Contra@, he 
would have repreſented his Father : And by the faid Right he repreſents 
him per przcep7ionem : And that he would be lyable /zoordire as Heir of the 
Marriage, the Heir of Line being diſcuſt, | 
.. £u8ritur In the caſe foreſaid, if the ſaid Son of the third Marriage will 
be lyable to Debts contracted ater his Right by his Father? Seeing his 
Father is obliged, that he ſhould ſucceed him in the Right of the ſa d Sum: 
And the Creditors ought not to be 1n worſe cafe, than it the ſaid Sum had 


been 
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been employed, and Swceeſſores titulo lucrativo are not lyable to poſterior 
Debts, when the Right granted to them is mera Donatio: So that their 
Father was not obliged that they ſhould ſucceed : And the Father was a 
Merchant, and continued his Trade thereafter, and became Bankrupr, 
vide Heirs, Queſt. 3. in Litera H, 

If a Gentleman, by his Son's ContraQt of Marriage diſpone his Eſtate to 
him, _ he be lyable toall the Debts, or only effeirand to the value of the 
Right 

An Uncle having Diſponed to his Nephew his Lands or others, being 
for the time his appearand Heir; and having Died without Children, Quz- 
ritur, whether he be lyable as Succeſſor Titulo Lucrativo? Ratio Dubitandi, 
he was only preſumptive Heir: And the Uncle might have had Children 
ifhe had married again: And upon the reaſon torlaid, if the Lands had 
holden ward they would have recognized. | 

An Appearand Heir being Infeft in Liferent in T:ands to which he 
might have ſucceeded, Qzz7i/4r, whether he will beSucceffor 7524p /urre. 
tivo, ſpecially ifthe Literentbe fettted upon himand the Fee upon his eldeRt 


Son ? 


Singular Succeſſors. 


itar, Tf the AR of Parliament anent Repiſtration of Seaſins, as tg 


'Ogr 
of ſingular Succeſſors, ſhould only be underitood Yuch as have acquir- 
ed Kight from the common Author; and not Compryſersand ſuch as ſuc. 


cced upon account of Forefaulture ? 
Swms beretable and movable. 


ands being Diſponed by a Contratt; and the Buyer being obliged ro 
, pay the Price, Gueritar, whether the Seller's Heirs or Executors 
will have Right to the ſaid Price? Ratio Dabitandi, The Price cometh 
in Place of the Lands, and the Heir will be. obliged ro denude himſelf of 
the Right ofthe Lands; the Diſponer's obligemenr- being only preſtable 
by his Heirs: So thatit ſeems the Heirs ſhould haye Right rothe rice On 
the other part, the quality of heretable or movable depends upon the 47bi- 
trium and Deſtination of the Creditor himlelt; and it appears that the DiC- 
poner,having ſold his Lands for a Price,he intended in licu of an heretable 
Eſtate, to have only a movable Eſtate in Money ; not;toly in the Buyers 
hagds,butto be employed as the Diſponer ſhould think fit, either for T'rade- 
ing or otherwiſe; So that the faid ſum ſhould belong to his Executors, 
Q-zrizur, If Sums conligned for Redemption of Land, be of that ſame 
nature? Ratio Dubitandi, It appears there is a difference upon that con- 
{ideration, that a Perſon who has a Redeemable Right does not defire his 
Money,and rhe Reverſion is i» Rem; ſo that the Sums due thereupon ap- 


pear to be heretable untill they be uplifted, & /urrogatum ſapit naturam 


ſarrogati, 
Gcc Sums 
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Sums movable. 


A Sum being due upon a Wadſet, with theordinary clauſe, that by the 
> premonition, and charge that ſhould follow, the Infeftment ſhou!d 
not be louſed untill payment. Q#er/tar, If after Execution uſed the Sum 
becometh movable? Ratio Dabitandi, It is yet due upon Infefrment, and 
it cannot be conceived that the Executors or Donator ſhould have 
Right to the Infeftment, being only in tavours of the Heirs. 


Eldzſt ſuperior, 


Hen Landsare holden Ward of diverſe Superiors, The eldeſt Supe- 

rior and antiquior, 1s preferrable, as to Mariage. Qazritzr, the tor- 

faid quality of antiquror, whether it 15 to be conſidered in relation to the 

Vaſſal,ſo that the ſuperior that hedid firſt hold ofis to be thought ant iquor ? 

Or if it be to be conſidered in relation to the feuds it ſelf; 1o that the feu- 

dum that was firſt conſtitute by a grant from the King to the Vaſlals au- 
thors, ſhould be thought antiquius ? 

Qzid Juris, It a Perſon be infett as Heir to his Mother or her Father to 
be holden Ward; and thereafter be infett as Heir to his Father, the Lands 
alſo ng Ward; whether of the Superiors will have Right to the Max- 
riage ! | 
fl Perſon being infeft in Lands holding, Ward; and thereafter being infeft 
upon a Compryling in Lands holding-of the King, Qzzr:t+r, If the Mar- 
riage through his deceaſe will fallto the King, or the other Superior during 
the legal? Ratio Dubitandi, a Right by compryling is only tor ſecurity 
and Redeemable. 


Superior mediat. 


'T: He immediate Superior being found to have amitted his Superiority 
during Life, becauſe being charged he did not enter, Q«zritar, If 
the mediat may infeft upon Reſignation, being only Superior in that part 
and i ſubſidinzt, that the Vaſlal ſhould 'not have prejudice by his imme- 
diate Superiors nonentry ; but not a4 alzos effeftus, which may prejudge 
the immediate Superior ; and in ſpecial that, by obtruding to him a fin» 
-gular Succ-ſlor. to be his Vaſſal ?* 'That tame queſtion may be in the caſe 
of Lailies Literenters, and Conjunttiars of Superioritics. 


© Tack, 


' Tack being ſett in April of certain Lands and Houſes , whereof 
A {ome were polleſt for the time by the Tackiman by a verbal tack 
or 


ww 


or Tolerance; others fert to Tennants : and the Tack bearing the Entry 
to be aficr ſeparation from the ground 22 ano 1652, in which it was ſer, 
Ozuzritur ; A Compryſer being publictly infeft befor ſeparation , if the 
Tack will not militate againſt a f{ingular Succeſſor, the Entry being #z- 
debito tempore after the Setter was denuded ? Azfwer. It appears that 
the Entry , as to the commencement of the Tack , was preſently the 
time of the date ; Seing as to the Houſes and tome of the Lands the 
Tack{man was in natural poſſeſſhon : and as to the graſs of the Lands ſett 
toa tennant,the Entry though not expreſt was at Whizeſunaay following ; 
and the entry mentioned in the Tack feemeth to be meant of the Tackſ- 
mans Entry to Labour; & Interpretatio facienda ut att us waleat, 

Tf ar leaſt the Tack ſhould be invahd as to the Lands which were ſet 
to tennants as being not publick by pry ? Anſwer, itis thought, that 

Th 


a Tack being Jus imdiviſibile, poſſeſi 


0 parts makerh it publick in Totum : 
And it cannot be ex parte publick and ex parte, 30N, 

A Tack being fet toa Tacks-woman during lite, and after to her Heirs, 
vntil payment of certain Sums, tor Tem ſhillings yearly, Queritar, Will 
the Tack be void as without Th? Anſwer, It appears, that the Tack be- 
ing tet for ſecurity of Payment of the Money, the Iſh 1s not altogerher un- 
certain ; Certum eſt enim quod fiers poteſt certum, per relationem ad alind s 
and the Rent being Ore Thouſand Pornds, 1t may be conſidered in what 
time that Rent may ſatisfy the Sum mentioned in the Tack: and upon 
the matter, there is a Reverlion to the ſetter and his Succeſlors, and they 
may determine the Iſh of the Tack by payment of. the Debt: Lady Braid 
and her Son afſhgned the Tack, whereof a Reduction was raiſed by Gor- 
gymiln, having bought the Lands. | 

Neither Servitudes nor Tacks do aftedt Lands in prejudice of ſingular 
Suceeſſors, unlels they be real by Poſſeſhon, Gzeritur, If ſuch. Rights 
may be regiſtrate in the Regiſter of Reverlions, albeit rhe AQ of Parlia- 
ment doth not mention the fame? And it they be regiſtrate, if they will 
be real as Reverſions? 

Locatio & condudtio albeit they are not in Law inter Contrattus qui re 

fiunt, and by our Cuſtom they are not effectual unleſs they be Re, and 
cled with poſſeſſion ; before which they are perſonal as to the ContraQters 
and their Heirs; but atter thar,they become real Rights, and bind lingu- 
lar Succeſlors, Queritar therefore, it a Tack of Lands be {et to a Per- 
ſon to enter at Whitſunday thereafter? And thereafter another Tack be 
ſet to another Perſon before that 'Term, ſo that neither can have Poſſeſſion? 
What way the ſecond Tackiman may periect his Right, ſo rhat he may 
be preferred? Az/wer, It is thought, he may make intimation of his Right 
to the preſent Tennent, and require hum to remove at the Term, and pro- 
teſt for remecd of Law. 

Quzritur. Why Tacks without Poſſeſſion do not prejudge ſingular Suc- 
cellors; and yet-Tacks do prejudge beneficed Perſons? Anſwer. Benefi- 
ced Perſons are not ſingular Succeſſors; which properly are ſuch as do 

acquire and purchaſe: Whereas Prelats or Beneficed Perſons are Suc- 
ne Titulo Univerſali;, and are conſidered as ſingular Incorporations , 
whoſe Deeds do bind their Succeſlors, 

When any Perſon is infeft in Teinds, Q»eritur, If he may ſet Tacks 
longer than during his Right, in prejudice of the Buyers, or other ſfingu- 
lar Succeſlors ? 

A 
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"A Tack being fet to a Perſon for fifteen Tears, without mention of his 
Heirs or Executors, Queritur, Whether it be meerly perſonal? Or at 
leaſt the Heir ( if the Tackſman deceaſe before expireing of the Tack) 
ſhould have Right during the time foreſaid ? Anſwer, It is thought, that 
Tacks ſhould be ffriti Juris; and there being nomention of Heirs, the 
ſaid lhmitation of time imports -only,that the Tackfman ſhonld have right 
if he ſhould live all the faid time, and notafter: And in Tacks induſtria 
& conditio Perſon 150 be conſidered, if the Tennent be a ſubſtantious 
and vertuous Perſon ; whereas Heirs may be Infants, and not ſucceed in 
the Conditions forefaid. | 

If a Tack beſet by a Church-man toa Feuer and his Heirs ſucceeding 
to him in the right ofthe Feu ; if the Teinds of the feued Lands may be 
affigned, therebeing no mention of Aſhgneys? 2. If it may be Com- 
pryſed? 3. Ifir cannot be afhigned, Will the Tack fall by the Aﬀrg- 
nation? 'Tack of the Teinds of Paikze. 


Back-T acks and Prorogations. 


Hat is the Reaſon that in Wadſets, Back-tacks are valid without 
ww a definite Iſh, zz. During not Redemption? 

Item, In Prorogarions, Tacks of Teinds to begin after the Iſh of the 
former, though the T uular be denuded in the iaterim? Anſwer, In Wad- 
{ets the Back-tack 1s i corpore Juris and the Wadſet is with the burden 
thereof ; the Wadiet and Backtack being correſpetive Rights : So 
that who ſucceeds 1n the Right of the Wadſet , can have it no other- 
wiſe than cewr cave : As to Prorogations , they aregranted in rem, and 


by the authority of the Judge. 
Tack of Teinds 


— ct ae moet, —_ _ . — _ 
_ — 


—w 
— FR — 


TC — _ 


w_—_ ———_ . 
= —— nr -— 
2 5 = 
——t Ct IE 
_ —— 
_ _ , b 
. »—- _ 


LEST 


_ 


Tack of Teinds being ſet toa Perſon and his Heirs and Aſſigneys, 

for his Lifetime, and four nineteen Tears after, Qzzritsr, Tf he be year 

and day atthe Horn, will the fame fall under his Lifecent Eſcheat ; only 
as to His Liferent, or entirely ? 

If after his deceaſe x would fall under the Liferent or under the ſingle 


FEſchear of his Heir? 
. Ifitbe for many nineteen years, exceeding the longeſt Life of any man; 
Will it fall notwithſtanding under a lingle Eſcheat, ſeing there is not a 
formal Lifterent conſtitute * WW 
Ita Tack for many nineteen years ſhould be aſſigned; will the ſame fall 
under the ſingle eſchear of the afligney ; ſeing there is no liferent as to 
him , and the liferenters may all die un his lifetime ? 
Will not the Aſhgney have Right tor the lifetimes of the Heirs, though 
they be not ſerved KNeirs ? | 
The Tack being for three Lifetimes, and certain nineteen Years after ; 
Quid Faris, Where the Tackiman has no Heirs, fo that there is place to 
2 Gift of Baſtardy or «lt heres? 
Tacks of Lands being real by the AQ of Parliament in favours of Tca- 
nents; Quaritur, Quid Juris, As to Tacks of Teinds? 
| Tailzits. 
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ww Hen a perſon, having acquired Lands, provides the ſame to his 
VV Heirs Male, Quzritar, Whether the Maxime wiz. Hexreditas de- 
ſeendit & Conqueſtus aſcenait has place in Tailzies? 

If a Tutor, Intrometting with the Duties of Lands Entailed to the Heirs 
Male, may not employ the {ame upon ſecurity tothe Pupil and his Heirs 
Male; upon pretence that it ſhould be preftumed, that it was inthe Pa- 
rents intention, as appears by the Entail? Amſwer, Ir is affirmed, that it 
was ſo decided in the caſe of the Heirs of Cockbarns-path, which we have 
not ſeen : But it is thought, that a Tailzie being In-/titatio Heredis ; asa 
Tutor could not make a "Teſtament for his Pupil, nor name an Heir and 
Executor for his Pupil, ſo he could not make a 'Tailzie either in Land or 
Money. 

There being a Tailzie in theſe terms, that it ſhould not be lawful to 
break the ſame ; and the Fee having deſcended to a Woman, by vertue 
thereof; who did notwithltanding reſign the Fee in favours of the Hus- 
band and the Heirs of rhe 44arriage, whuch Failzicing to the other Heirs 
of the former Tailzie ; and thereafter the {aid Heir of Tailzie having ob- 
tained a Decreet of Reduction of the ſaid Right Ex £capite Mnoruatis, for 
eviteing the hazard of the Claule irritant in the firſt Tailzie  ' albeit the 
Right granted to her Husband was ratified m Parliament, with the clauſe 
that the Ratification ſhould not be Lyable to the . At Salvo Fare: Quz- 
ritur, If the Husband be Foretaulted and. his Poſterity diſabled, if the 
Heirs of Tailzie having Right to ſucceed after the Wife and her Chil- 
dren, may be prejudged by that Forefaulture ? s i4nſwer. Ir is thought, 
not; Seing the Husband was-not inthe Fee, the time of the Forefaulture, 
the ſame being taken away by a ReduQtion. | 

If the Woman ſhould thereafter Marry, and have Children the time of 
her deceaſe but diſabled. Qazritzr, It. the Children of the Husband, 
who would otherways ſucceed, itthe Father were not Forefaulted ; will 
Forefault the Right of the ſaid Eſtate tothe King, and will be in the cafe 
of a perſon that is Forefaulted, and has Right ot Succeſſion to the Eſtate 
as Appearand Heir ? Cogitanaum. | | 

Seing there may be Queſtion, QCuzritur, what courſe ſhall be taken 
to prevent it? Anſwer, It is thought, that a Gitt may be procured from 
the King,making mention of the Foretaulture and Difhabilitation; - and 
notwithitanding, that His Majeſty is not willing that the perſons whoare 
to ſucceed, Failzieing the Wite of the Forefaulted perſon, and the Heirs 
of her Body, ſhould be prejudged ; having been Faithful and Active in 
oppoling the late Rebellion : 7herefore, He doth ratify the faid Tailzie in 
ſo tar as concernsthem, and the Right of Succeſſhon ; Declaring that it 
ſhall not be prejudged by the Forefaulture and Inability : And tor their 
farther ſecurity,in cale after the Deceaſe of the Wite, the Children of the 
Forefaulted Perſon be furviving, and that any Right to the {aid Eftate 
ſhall belong and accrue to His Majeity by their Inability, then aud in 
that caſe, now as then, and then as now, he is ro diponeto the Heirsof 
Tailzie {ucceeding, after the Wite, and her Children, "the faid Eitate, 
and any Right belonging co His Majeſty, as being, or which ſhall then 
be in lus hands by the Foretaultureand Inabilty toreſaid. 

Ddd Quas 
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Queritur, If a Bond granted toa Man and his Wife, and longeſt liver 
of them two in ConjunQt-Fee,and to eneat their Sons expreſly named and 
the Heirs of his Body, which Failzicing to the Heirs to be procreat be- 
twixtthe Husband and his Wite ; which Failzrteing to the Wike her Heirs 
end AiGgacys ; be Heretable or Moveable ; Seing there is neither Infeft- 
ment thereupon nor obl tro Infelt ? Avſwry. It is Heretable in we- 
{pe& of the Tailzic id; there bemg no Tailzie of Moveables or 
Moveable Sums : And the proviſion in tavoarsof Heirs Male, with the | 
Subſtirution doreſaud, is equrvalem as & Execurors were exprdſly ex- 


chided. | | 
When a Perſon has fentied his Eſtate upon a Friend, by a Difpoſttion to 
him and certain Hews of Taikzze chereimmentioned ; and thereafrer for ſe- 
curity of the Tailzie has rakena Bond from the perſon, in whoſe favours 
the Tailzae was made, that he {ſhould do no ded to difanherit the other 
Heirs of Tailzie; and to keep the Tailzie inviolable ; Qneritar, If the 
faid perſon ſhall, wirhout amy Onerows Cauſe, Diſpone the Lands or 
| on mg, ye rwaknt to the value of the Eſtate, if the 
fad Deeds may be queth by thc next Heir of Tailzie? Rat De- 
bitandi. Thedoer of the {aid Deeds was Fiar; and the Heir of Tailzie 
.cannot come to the Eſtate, but as Heir to him, and is 1yable to bis Deeds. 
Anſwer. Its thought, in theſad cafe, there is a Fideioonmifſan in fa- 
wours of the Hears of Tairze : and though the Eſtatemight be Difponed 
for Qonenons Canfes, the Dilponer being Fiar ; yet he ought not to have 
violate che ſaid #devwoormſſaxe by fraudulent and gratuitous Deeds. 246. 
Befides the fair! Friemweanfſum, theres aſupervenient obligement, where- 
by the Hear of Tailzzeis Crednxor ; anfl theretore may queſtion any deed 
without an Oncrons Cane in defrand of the ſaid obligement: and an 
Heir, im whoſe favbars there is obli qua Heirs, may Queſtion 
= Deeds done by the perſon whom he reprefents, contrare to the {aid 


tz As, V. 's. when Deeds aredone on Death-bed, or contrare 
toa T aitzie beacing Refolacve clauics, tor Onerous Caufes; and 
wwch mpreintuch a caſe, where a Band 5 granted to the End foreſaid, 
which ought to be ecu): and coald'operate nothing if the Heir could 
norqueltion the fare. Ear! of Calendar. 

A Perſon having provided his Eſtate, failzieing Hews of his own Body, 
in favours of a Relation, andthe Hears of his Body, &c. and having by 
the Write bearing the {a+ Tailzie, and a Procuratory of Reſignation, 
provided that he ſhould be Lyable to fatisfy all Bonds, Obligements, and 
Deeds done, or to be done by lum at any time during Life ; Queritar, If 
theſe ſhould beunderftaod craubirer, dureing his Liege pouſtie, or of his 
natural Life? Anſwer, That itis thought, that hodla be underftood 
doring his natural kfe ; Semg the Emtail being a free gift , any provi- 
fiones thereincontained in favours of the granter onght ro be conſtroed 
we ag : and the word Lifazme is properly to be underſtood of na- 
rural lite. 

If it be provided , that the faid perſon ſhould marry a Genthewo- 
man named in the Writ , &xwri:ar , if ſuch a proviſion be lawful , 
Seing it appearsto be comrary tothe Liberty thar ought to be in Mar- 
riage ? Anſwer, The Right being /ub modo, he ought to fulfil the 
fame : and there is no reſtraint as to his Liberty ; Seing if he think 
fitt, he may choole to accept the Right with that quality , or not. 

If 
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If the faid Entail being made i» Leige pouſtie , and reſignation there- 
upon, the Granter may thereafter upon Death-bed, by a paper apart, 
oblige his faid Heir of Tailzie to marry as faid is , or to fulfil any other 
proviſion ? Anſwer. It 1s thought , that {cing he 15 not {0 ſtat in the 
Right of Succeſſion, that the Granter carn3t prejudge him, who has {till 
wolantss ambulatoria, and may evacuat rhe ſaid Right being Maſter of it; 
and having it in his own hands and power; as he may cancel it, ſo he may 
qualify it as-he thinks fit ; & go poteſt = poteſt mins, 

A perſon having, by an Inteftment holden of the King under the Great 
Seal, taken the Right of his Lands ro himlelt, which tailzieing to ſuch a 
perſon as he ſhould name by Writ, and his Heirs; which failzicing to 
certain other Heirs, did thereafter Diſpone his Eſtate, failzieing Heirs 
of his own Body ; to the perſon thereinmennionsd and the Heirs Male of 
his Body ; which failzicing ro certain orher Heirs of Tailzie; bearing a 
Procuratory of Reſignation, and reſerving the Religners Liferent ; where 
upon Infeftment followed ; Qeeritur, It thereafter the Diſponer ſhould 
have Children of his own Body, what way ſhould they be Infeft ? Cog 1 
tandum. 

If it ſhould be thought, that the firſt Infeftment ſhould Rand in favours 
of the Diſponers Heirs, the faid {aſt Diſpolition with what has followed 
thereupon being conditional, and the condition not having exiſted; 
Cueritar, If the Heir of the Diſponers Body ſhould thereafter deceaſe, 
whether the ſaid Right by Diſpoſition ſhall revive, at leaſt chat the per« 
fon foreſaid in whoſe favours the Diſpoſition 1s made, may be ferved Heir 
to the Diſponers Heir of his Body, by vertue of the {aid firſt Infefrmenr, 
and the ſaid Nomination and Dripoſition ? Sir Robert Hepbars, 

If the King granta Charter, with the ordinary Clauſes irritant for pre- 
ſerving of Families; and with that in ſpecial to be added, that it ſhould 
not be lawful to any that ſhould ſucceed ro prejudge their Succefſors De- 
linquends, even by committing of 'I'reaſon ; and it they be guilty of ſuch 
Crimes, that the Eftate ſhall be Forfault as to themfelves, but not as to 
other Succeſſors ; whether ſucha Clauſe will ſecure againſt Forefaulture ? 
Ratio Dubitendi, That it would be an encouragement to Diſloyalty, 
240, It is againſt the common Law, & pattis privatorum nou derog atur 
Jari communi, 3ti0. By the late Act of Parliament aneat Tailzies,it is 
provided, that the King ſhould nor be prejudged as to Fines nor Confiſca« 
tions, nor Superiors of their Caſualities: On the other part it is thought, 
there ſhould be a difference berwixt theſe who by their vertue and pur- 
chaſe have founded 2 Family ; and theſe who ſucceeded in the Right of 
Eſtates acquired by Loyal and Virtuous Perſons: In the firſt caſe,it is juſt 
that the perſon who has purchaſt andEatailed his Eſtate with ſuch Clauſes, 
if he commit Treaſon, ſhould Foretault for himſelf and all his Succeſſors : 
In the other caſe, itis hard that a perſon deſcended of an ancient and loyal 
Family, ſhould Fotcfault an Eſtate not acquired by himtelt in prejudice 
of the Family ; and that the perſonal delinquence ot one ſhould weigh 
down the Merits of many Predeceflors ; A Family being like a Ship, out 
of which the Joxas that has raiſed the Storm ſhould becafſt,and nor the Ship 
and whole Family per:ſh: And upon the conſideration foreſaid, it has 
been provided for the ſtanding of Families, even by Divine Law, thatit 
ſhould not be in the power atone xo Ruine the Family, but the —_ 
ors 
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ſors Right ſhould revive by the Jbile: And by the Feudal Law in the 
begining, Feuda were not Hereditaria, {0 as that the Heirs and Succeſlors 
ſhould be Forefaulted by the deed of their Predeceflors: And when 
Feauda came to be Hereditaria, there were ſome that were ex patto & provi- 
dentia; fo that the Succeſſion was ſettled in fuch a manner, that it could 
- not be cut off by the deed or Forefaulture of any of the Deſcendents, but 
as to their own intereſt ; And there are yet Entailselfſewhere, and in Eng 
land of the nature forelaid, as Y. G: of the Lord Grayes Eſtate ; which 
was the occaſion, that not only the- Family, but himſelf was preſerved ; 
It being thought fitter,that his Liferent ſhould be confiſcat dureing his Life, 
than by his Death lus Eſtateſhould go prelently tohis Brother. And as to 
. that pretence, that Diſloyalty would be thereby encouraged, it *is of -no 
moment; ſeing qui ſue vitz eſt prodigus will be prodigas as toall other in- 
tereſts: And albeit by the common Law, where there 1s no proviſion to 
the contrary, Eſtatesare Foretaulted- as to all intents; yet proviſio ho- 
minis tollit proviſionem legis ; and there 1s no Law nor Statute, with us, 
diſabling the King to give Rights with ſuch proviſions, as are conſiſtent 
with, and ſuitable to the Divine Law, and even the Civil Law (Fidei- 
commiſſa being in effett Entails) and the Laws of other Nations, and -ot 
his other Kingdoms : and the Brocard, pas privatorum &c.doth militate 
moſt, when the certain form and modus habilrs is preſcribed by Law for 
conveyances or Teſtaments, which ought to be preciſely kept and obfery- 
ed without Derogation : Jn other caſes Proviſio hominis, as aid is, tollit 
legem: As, by our Law, a Relict has a Terce of Lands, and a third of 
Moveables : and Marriage being diflolved within Year and Day the 
Tocher ought to return : and in caſe ward Lands, or the major part be 
Diſponed they are recogniſed : and 1t a Feu-duty bs not payed in the 
ſpace of two Years, the Feu way be reduced ; and yet as to theſe and ma- 
ny other caſes aerogatur Jurs communi pattts privatorum. And as to the 
AQ of Parliament concerning Tailzies, it doth militate only in the caſe of 
Tailzies with theordinary Claules irritant,anent the contraQting of Debts, 
or doing other Dceds ; fo that albeit by the ſaid Clauſes irritant, the Debts 
or Deeds of the Contraveener are void, as to Tailzied Eſtates, yet Con- 
fiſcations and Fines in favours of the King doe affett the Eſtate : and it is 
not provided, by the faid Act of Parliament, rhat it ſhould not be lawtul. 
for the King, upon the conſiderations foreſaid, to grant a Right Entailed 
with rhe ſaid Clauſe, that the Eſtate ſhould not be forefault in prejudice 
of the Entail : and it cannot be ſaid,that the conceſſion of a Prince qualify- 
ing his own Grant with ſuch Proviſionsas he think fit, is Pattum privato- 
ram: and ſeing, other Superiors may fo quality the Infefrments and 
Rights granted by them to their Vaſlals,that the Vaſſal ſhould not forefault 
his Lands, for Feudal Crimes; for ſelling the Lands holden Ward with- 
out the Superiors conſent ; or tor being behind in payment of Feu-duties; 
it is again(t Law and Reaſon to deny that power to the King, toqualifie 
the Vaſfalls Right ;ſo that, when Lands otherways would Fortaulr, they 
{ſhould not Fortault in prejudice of rhe Family and Succeſfors. 

The Lands of Ar:toch being by Alexander Keith of Artloch Heretor 
thereof, Tailzied tro himſelf, and the Heirs Maleof his Body, which fail- 
zZicing tothe Heirs Female of his Body wirchout diviſion ; which Failzie. 
ing to his Siſter, &c. And having ſecured the Tailzie by Proviſion, thax 
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it ſhould not be in the power of any of the Heirs to alter the tamen, with 
Clauſes irritant and reſolutive; whereby Fe controveening of the Terms 
of the Tailzie are declared to be a ground of amitting theFftate;- and de- 
volving thereof upon the next Member of the Tailzie ; All which Clauſes 
are inſertin the Bond of Tailzie, Charter, and Inſtrument of Seaſin fols 
lowing thereupon. | 

Anna Kzith, being the only Heir of the Marriage, and fo Heretrix of 
the Lands; ſhe by Contra&t of Marriage with Jahs Forbes of Aſſure js 
obliged to reſign and provide the faids Lands. of Ar:loch to him and her 
in ConjunQ-PFee and Literent,' and to the Heirs-Male to be procreat be- 
twixt them ; which failzieing to the Heirs-Male of her Body ; which 
failzieing to the Eldeſt Heir Female to be procreat betwixt them ; which 
failzieing to the Eldeſt Heir Female of her Body ; which failzieing to him 
and the Heirs Male of his -—— - which failzicing to the Eldeſt Heir Fe- 
male of his Body : Which failzieing to him and His Heirs and Aſſhgneys 
whatſomever, <5q 

1. Queritur, Who is Fiar by the Conception of the Tailzie, whether 
the Wife, becauſe ſhe having been formerly Fiar, the Tailzie was 
made upon her Reſignation, and-ſo the Heirs of the Marriage muſt 
dubio be Heirs to her? Or whether the Husband, by the Pre- 
rogative of the Sex, and by the laſt termination of the Tailzie, which re« 
ſolves on his Heirs (*t ſupra) will be Fiar ? Or if the foreſaid deſtination, 
whereby the Wifes Heirs-Male or Female are preferred to the Husbands 
in all the Branches of the Subſtitutions,will alter the caſe? , | 

2. To whom the Heir of the Marriage could be ſerved, whether: to 
the Husband, or to the Wife ? | 

3. Hoc ſuppoſito, that the Husband be Fiarz. whether or not the fore- 
faid Contract, whereby ſhe puts the Husband and Heirs of the Marriage 
in Fee, will be interpret 1n Law prejudical to the former Tailzie as a 
wronging thereof; Altho the Hnsband was exprefly obliged to aſſume 
the Name and Arms of the Family, which compleats the defign of all fuch 
Tailzies ?* And whether the ContraCt being in Minority will be reduces 
ible upon that ground ? | | 

4. Altho it might be reduceible, as debording from the firſt Tailzieby 
making him and his Heirs abſolute Far; yet it it may not ſtand. in ſo-far 
as concerns the Husband and rhe Heirs of lus Body ; and be only reduce- 
ible, in ſwa far as it alters, and debords from the other Branches of the 


Tailzie ? | 
T ailFie altered, 


A Minor having, contrare tothe Claufe irritant contained in his Fa« 

thers Tailzie, altered the Succeſſion, and being Infeft upon the Re- 
ſignation : If the faid laſt Right ſhould be reduced, (ide Homologation 
Queſt, 24a. in litera H.) Querizar,” What way ſhall the Contraverner re- 
turn to the former Right? Andwhether by the Decreet reductive, the 
former Right will revive, as if the poſterior had never been? Or if the 
faid perſon upon a Bill to the Lords muſt have a warrand tothe Director 
of the Chancery for a New Seafin? Seing by the Re{ignation and 'Seafin 
following thereupon; there was de fa&oa Diſfſcalin, & quod factum: ejt 18 


fettum fieri nequit * Countels of Bucclengy, 
E e © Teinds 


Doubts and Queſtions 


T einds. 


A Perſon having Right both to Lands and Teinds, diſponeth the Lands 

without mention or exception of Teinds; Quzeritar If the Teinds 
be diſponed? Ratio Dubitandi, That the Right of Teinds is an inferior 
intereſt; and upon the matter a Servitude and burden upon the Lands; 
and is extingui ſhed confuſione & conſolidatione, as ſoon as it is in the Perſon 
of the Heretor; as in the caſe of Servitudes, Right of Annualrents, &c, 
Ennepeſfe and Bonſbuw. 

A Perſon having, acquired by Infeftment, a Right to the Teinds of his 
own Lands, Quzritar, If the Teinds be confounded with the Rightof the 
Stock; that the Lands being thereafter diſponed or compryſed, without 
mentionof Teinds; The Buyer or compryſer will have Right to the ſame; 
as in the caſe ofa Right of Annualrent ? 

 Quaritur, If a Perſon having a Right to Lands cam decimic inclufis, 
whether in that caſe the Buyer or. compryſer, without mention of the 
Teinds, will have Right to the ſame? 

Seing the Brieve bears our a warrand to Enquire, de Quibus terris & 
annuis Reditibus the Defuntt died weſftitus, without mention of Teinds, 
Qaeritur, What way a Perſon i caly Infeft in Teinds, his Heir may 
be ſerved ſpecial Heir to him in the ſame ! 

When Teinds are in Non-entry, Qzeritey, If the Superior will have 
Right to the haill profits betore Declarator? Seing Teinds are not re- 
toured , and there is neither an old nor new Extent of the ſame. 


Teind of Fiſh, 


Oats for taking of fiſh, lying upon the ſhoar in one pariſh; and 
B going thence and returning thither for taking and unloading; but 
belonging to Perſons dwelling in another neighbouring Pariſh, Quzritur. 
If the Teind of the fiſh ſhould belong to the Miniſter of the Pariſh where 
they are taken, or where the Owners and fiſhers dwell? | 


Proving the T enor. 


TF a Compryſing may be made up by proving the Tenor ? A/wer, It 
is thought, not? In reſpe&, By the a&t of Parliament, the Tenor of 
Letters of Horning and Executions cannot be proven ; and there is Ea- 
dem Ratio 2530 comprylings: And a compryling 15 not of the nature of Scrt- 
pta & Inſtramentaquz fer refici, being, both of the nature of Executions 
and ofa Decreet of the Meſſenger as Sheriff in that part: And neither Ex- 
+ ecutions of Meſſengers, nor Decreets can be made up by proving the Te- 
nor: And it is not enough that Witneſſes may remember, and be poſitive 
that there was a Compryling; ſeing they cannot remember, at leaſt 
ought not tobe truſted, whether the compryſing be formal; which being 
Juris, they can neither ny $4 nor Witneſles thereto. 

Quzritur, If a Decreet for proving the Tenor can ſatisfy the ProduRi- 
on in an Improbation? Ayſwer, It is thought, it ſhould not; no more than 
a 
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a Tranſumpt: ſeing dtherways the indire&t manner may be cut off, which 
ariſeth upon the comparing ot hand Write, and other Corrnmfibicey from 
the Principal ; which is not competent, when ExtraQts only of ſuch'Wrirs 
are produced : And the Style, that ſuch Decreets ſhould make alſe great 
faith, as if the Writs were produced, is to be underſtood Cavilztery, vis, 
Except in cauſa falſi, . 

If Sentences or AQs of Court being loſt, the Tenor may be.proven? 

If Executions of Summons of Interruption being loſt, may be made up 
by proving the Tenor, after the deceaſe of the Meſſenger ? I: is thought 
that they cannot ; Seing by the act of Parliament, the Tenor of Letters 
of Horning and Executions cannot be proven : And there is Eadem Ratio 
as to other executions made by Meſſengers ; which appearsto be that, viz 
Thatthey are Serwvi pablics;, and by the Law only truſted and authorized 
as toſuch as, and their relation of the ſame. 

If the Tenor of Bonds may be proven? Anſwer, "There is a difference 
betwixt Bonds and other Writs; in reſpe& Bonds are granted,to the effe& 
they may be fatisfyed,-and retired upon fatisfaQtion ; and Debitors think 
themſelves ſecure, when, they retire and dettroy their Bonds : And there- 
fore when a Bond cannot be prgduced; In/trumentam penes Debitorems, or 
which cannot be ſhown, Pre/umitur Liberatum ; unleſs there be a clear 
Evidence that they could not be fatisfyed ; as that the term of Payment 
was not come, or {uch like ; and Caſus amiſſionis be poſitively libelled and 
proven, as incendii, rapine, or the bke, | 

If a Compryſing may be made up by proving the Tenor? Anſwer, 
It is thought not, for the Reaſons foreſaid, Viz. 'T hat it is both an Exe- 
cution and Sentence; and the Tenor is ſo long when it is of ſo many Ba« 
ronies, and it contains ſo many Eſſential Formalities, and Atts of Execus- 
tion; and the Witneſſes to. many ſeveral Executions, that no perſon can 
declare that the Tenor libelled is exaQtly the true Tenor : and Compry- 
ſings are of that nature, that they. may be ſatisfied ; and are deduced to 
the end they may be ſatisfied. Laxderaate. 


Decreets for proving the Tenor, 


T HE Tenor of a Writ being made up, Quzriter If it will ſatisfy 
the Production in an Improbation, The Granter or his Repreſenta« 
tives being called to the making up of the Tenor and Compearing? Ra- 
rio Dabitandi, Thatas to a Third —— has intereſt to queſtion the 
Writ being a Creditor, .and having Compriſed betore. the Decreet for 
proving, and there being a prior compryſing upon the {aid bond ; there 
15 Eadem Ratio as in ExtraQts; Seing the means of Improbation in the in» 
dire& way is taken away. vide Tranſumpts, Queſt. 1. bujus Liter, 


Terce. 


A Perſon having diſponed Lands bon fide, but being prevented by death 
before the Buyer was Infeft, Quzr#tur, Whether the Relict will have 
rightto a Terce? Ratio Dabitandi, The Relitt has a Terce of all Lands 
wherein her Husband died infeft, and is not lyable to perſonal Gn 

a 
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On the other Part, it ſeemeth againſt Reafon, /'Fharthe Husband having 
bans: fae difponed, avd-the [Heir om ag. for the Implement, the 
Relift ſhould be in better cafe than the Heir, who has. no part: and that ' 
the Relift ſhould have only Right to a Terce of Lands undifponed : and 
that there is-a difference betwixt a Diſpoſition, and-other Perſonal Debts; 
ſcing a Diſpoſition is Js ad Rem, which cannot be faid of other Oblige- 
ments5-:;Agd theſe- Words, - That ſbe ſhould have Ferce: of | all wherein the 
Huzsband. died infeft, ought to be und2rſtood Cimilter, Viz, undifponed. 
Queeritar ( If Lands be redeemable) Will the Relit Tercer have any” 
part. of the Money whereupon the Lands are redeemed, ſpecially when 
' the Husband died infeft- pon a my; aw Ratio Dmbitandi, The 
Law gives unto Relifts:only a Ferce of Lands, and not of Sums of Mo« 
ney: and there is a.difference betwixt a 'Tercer, and a Liferenter who 
is provided to a Liferent of Lands:under Wadfet 
A Perſon being dbliged-for a'mott onerous caufe to diſpone his Lands. 
and deceaſing . before -Infeftment or Refignation. Q#erimy, If his Refi 
will kave a Terce, notwithſtanding of the Difpoſition ? Ratio Dabitand, 
Fhar.it is hard, the Relict ſhould: be. in berter caſe than the Fiar and Heir 
from, whom the Lands may: be evicted bya purfuit for implement: And 
though the Husband died Inteft his -Right-was reſolubite; and fach as 
mighthave beenevitted from him. - 240. A Reverſjon is but pattnm ae re- 
trovendends, and an thys.cate there is a fult Vendition; an yer an order 
may be uſed upon a Reverſion, which will either .prevent the Terce or 
extmgiunſh it. 5 ELLE HUMOR RIOTS | 
- Gaeritur, If a Reverſion, though not Regiſtrate, 'will militate againſt 
the RehA, wprevent her Ferce or toRedeem ?. Retio'Dubitandsi, She is 
not to be confidered as afingular -Suecefſot,” but as having a Right by 
virtue of, and as depending upon/her Husbands Right, yet hrnding in 
his Perſog; whereas le is: demitied tn favours-of- a finpular Sneceffor. ' 
« Its Judubii Juris," Thas the Hisbands Debts, that are only perſonal, do 
not prejudge a Kelidt of her Tere: But, Quaritar, whether a Compryf- 
ing before her Husbands deceaſe will militate againſt her? And if as to this 
point, there be a-Difterence betwixt a *COM.PLY vg whereupon the Supe- 
rior is charged, and whereupon there is nv charge: | 
Qu27ritvr Ka Diſpoſition, whereuporr there is. Reſignation, will pre« 
judge a_Terce?. . ._. * A | 
Lands being Wadfct for a certain Sum, Quzritur, If the Relift of the 
Creditor, will have a Terce both of the Lands; and in caſe of Redem- 
ption of the Sum of: money? _. © | 
"If a Wadfet be toa Husband. only; and after his Deceaſe to his Wiſe : 
' And arf order be uſed and declared;. Qzeritar, If ſhe will get a: Tereeof 
the mogey ? Andinthat caſe, whether the Executors will pot only have. 
Rightto the two parts but to the third part ofthe Sums conſigned, with 
the burden of the Relits Liferent? Copgandum. 
A Lady by her Contra@ of Marrmge bemg provided toa Liferent; and 
_ infeft bale in fatisfaQtion of her Terce, and what elſe ſhe may pretend, 
Qzzri9r, If the Superior queſtioning her Rightas baſe, ſhe niay have re- 
courſe to a Terce; as:renounced-im: behalf of the Husband and not of the 
Superior; and the Recunciation. being caxſa data 1n:4itu of her Liferent, 
hecarinot debar her fromthe fame ; and take: any advantage by the faid 
Renunciation. The Lady Ballencreiff. 
Quid 


— 
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Quid Juris asto a Tercer being Liferenter of a third part? Azſwer: 
The difference betwixt the Liferent and Terce is, That the Liferenters 
Right is anterior and certain, but the Terce is poſterior and uncertain : 
$o. that the Fiar may ſell the Lands;in which caſe there would be no Terce: 
wide ' Liferenter, qu: vitima, 


—_— 


T erritorium 


 Ericerins eſt aniverſitas agrorum Juriſdittione munits, Jus Fluviat. p 


42. num: 513: 
T eftament. 


F a Teſtament may be Holograph? 


If a Movable debt be due to an Engliſh Mar who is deceaſt, mult it be 
confirmed in Scotland; & e Contra? 

If a Nuncupative Teſtament in Exglend, will have Right toa Debt due 
in Scotland? Ratio Dubitandi, it isvalid in England ; & mobilia non habent 
ſitum, & ſequuntur perſonam; on the other part, corpora mobilia & nomins 
though they have not ſitum, as Lands; yet they have it fo far, as being 
res Scoticz, they cannot be tranſmitted, but according to the Law of Scor- 
land; Law being rerum Domina. 

Quaid Jaris, it it be offered to be proven ” the oath of the neareſt of kin, 
that the Defunct did, before him, and other witneſſes above exception, 
Name the purſuer his Executor and univerſal Legatar; will a nuncupative 
Teftament ſo proven beſuſtained ? Anſwer, Itis thought, it will nor; Seeing 
nuncupative 'Teſtaments are not inourLaw admitted: And itis de forms, 
* that they ſhould be i» Serepris. 

 Gmezritar, Ita Teſtament may be ſuſtained by way of Inſtrument ? 
Apſwer. an Inſtrument under a Notars hand, being but the aſſertion of a 
Notar, is not conſidered as Seriptum, which ac the Subſcription of- 
the party himſelf; or in /abſid:um by Notars before Witneſſes de ejus man- 
aato. 

Quzritar, If one Notar ſubſcribing for the Teſtator, be ſufficient in 
Teſtaments? Anſwer. Affirmative ; in reſpeQ of the great favour of laſt 
wills ; and oftentimes there is not copia Notariorum. | 

Miniſters by AC& of Parliament cannot be Notars, but in the caſe of 
Teſtaments ; Quzritur, If eo ipſothat they are Miniſters they may be No- 
tars in Teltaments? Or it rhey muſt be admitted Notars? Anſwer, 
Cogitandnum. | 

Quz Ratio, Thit a Teſtament made in France or Holland according to 
the cuſtom there, which is different from ours ; ſhould be ſuſtained in 
Scotland, as to any Scots intereſt falling under the ſame ? | 

Ifa Minor having Curators may diſpoſe of his Eſtate by Teſtament, 
without the Curators conſent ? | | % 

A Minor of thirteen Years, or there about ; having made a Teſtament, 
and named the perion, with whom he was boarded and bred in Family, 
his Executor and univerſal Legatar z without the knowledge or conſent 

of any of his Friends; Quzritur, whether the ſaid Teſtament may be 
Fff queſtioned 
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ueſtioned upam Circumvention ; without qualfymg any other circum” 
- wa but that it is Dolus in re ipſa to elicite from a perſon of that 
Age a Right to all his Moveable Eſtate in detrand of his friends? Anſwer. 
It as Caſzs arbitrarius; and much will depend upon circumſtances, if the 
Defun&t had no Relation to the Executor ; and 1fthe Executor did ſuggeſt 
that the Defun& ſhould make a Teſtament ; and employed the Writer,and 
did inform the Writer, what.the Tenor ſhould be, and ſuch like. 
A Teſtament being made by a SicklyChild being Pubes but i» confinioand 
a little time more; in favours of his Nurſe, in whoſe houſe he had ſtayed 
for diverſe Years, and lay fick for the time, whereby ſhe was named Exc- 
cutrix and univerſal Legatrix ; may be reduced as 7offic:oſum & doloſum; 
that being dolus reipſa and machinatio fraudulenta to prejudge five of his 
Brethren and Siſters, who were in a poor Condition ; in retpeCt the Child 
had bur lately paſſed Tutory and choten Curators ; and the ſaid Teſtament 
was elicited from him wirhout the knowledge of his Curators and other 
Friends, and the Writer and Witneſſes were employed by the faid Nurle; 
And the friendsapprehending that ſhe might take advantage, dealt with 
her, that the Child might be ſuffered to {tay in another place; and ſhe 
was not only ſatisfied tor the time he had been with her, but they offered 
aSum of Money toher, that he might be at freedom : And it is fo inci- 
dent to Minors to be influenced, that when they are to chuſe Curators, 
the Council upon application will ſequeſtrat them. 


Teſtament Execute. 


T appears that the Teſtament is Executed as to Debitors, by ſen- 
| tence againft them ; fſeing atver ſentence an Executor may Aſſign : 
And theretore if the Executor diethe Debt may be confirmed, and purſued 
for, by his Executors. 


I Teflament and 'the Wifes part. 


Wifes Teſtament being confirmed; and her Husband as beſt 
knowing having given up the Inventar, both of Goods and Debts 

due to and by him ; and amongſt the Goods, having given up the 
Wifes Jewels, and among the Debts due by him having given up Debts 
either {imply Heretable, being upon au Inteftment, or Heretable quoad 
relictam, upon Bonds whereot the Term of payment is paſt ; and ſo the 
debita being found to exceed bona, Qzeritur, What in Law the Commiſ« 
fars ſhould do in ſuch a caſe ? Anſwer, The Wites Jewels and Abulzie- 
ments ought to be conſidered as precipua, and notin Communion; and 
whichought not to be affected with the Debt : and it ought to be conſide- 
red if any of the Debts be Moveable quoad Reliftam, and theſe only 
ought to affe&t the Wifes part ; ſo that what is free of the Invenrar of the 
Husbands Goods will divide, if there were no Bairns zz familia; and al- 
beit there be Bairns but foris familia, the half of the Husbands free Move- 
able Eſtate would be the Wifes part; and ought to be confirmed as be- 
longing to her, with her whole Jewels and Abulziements. Lauderdale, 
When the Husband ſurvives the Wite, and her Teſtament 1s confirm- 
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ed ; whether Moveable Heirſhip will be deduced, as when the Husbands 
Teſtament is confirmed ? Rat Dubitandi, There can be no Heirſhip, 
the Husband living: and on the other part, the Wites Executry ought 
not to be in better caſe nor her ſelf,if ſhe had ſurvived: and there can be no 
Bairns part, until the Husbands deceaſe as, albeit habitu : and there is 
eadem ratio as to Heirſhip. 

Nihil mag is debert hominibus quam ut ultime valuntatis fit liber ſtilus ; & 
licitum, quod non redit, arbitrium ; Leg. 1. Cod. de ſactos Ecclef. 

In Teſt amento Jare ctivili olim ſeptem Teftes requirebantur; TJure autem 
Canonico duo ſufficiunt. | 

St unus ex teſtibus fuit ſeruus; ex benignitate, & ut voluntates ultins 
exitum habeant, Teſt amentum haud corruit, ſi eo tempore habitas fuit liber. 

De rebas ſuis teſtari erat tanti momenti, atque ut fraudibus obviam iretur, 
ideo Jure weteri non niſi publice teſt amentum fiert permiſſum ; & vel callatis C0- 
mitits, quod ſemel in anno fiebat ; vel (i Teſtator erat mil: s in procinttu, cum 
paratt eſſent cum hoſte confligere.Perez. lib. 2. tit, 10. 

Leoatarit aut fideicomm:ſſarit in re ſingulart & certa, poſſunt eſſe teſtes in 
Teftamento; quia negotium cenſetur principaliter agt inter 'l ejtatorem & here* 
dem. Ibid. 

Teſt amentam nuncupat ivum maxime in uſu eſſe ; & ſi in ſcripturam a nota- 
rio reaigatur, eſſe tamen nuncupativan ; quia ſcriptura ad memoriam non ad 

ſolennitatem adhibetar, ' Tbidem. 

Filius-familias Teſt amentam condere non poteſt, quia in aliens poteſtate eſt: 
nec Teſt amentum ab eo conditum valet, fi poſtes Pater-familias fuerit ; quia prin« 
cipium inſpicitur ; & quod initio vitioſum eſt tratto temports non convaleſcit, 
Idem. Inſtitut. lib. 2. tit. 12. g:3* Hs 

Teſt amento noviſſimo rumpitur anterias, licet ex eo heres non adeat, quia adi« 
t*0 non pertinet ad perfeftionem Teſt amenti, ſed ad ejus exitum tantum & ef= 
fectum. Jdem. lib. 2. tit. 17. 3 

Si poſteriore Teſtamento hzres inſlitutus ſit tantum ex parte, prius tamen 
rumpitur ;, & untverſitas hereditatis ad eum pertinet Jure accreſcendi, ne quis 
decedat partim teſtatus partim inteſtatus ; perinde enim eſt, ac ſi partis mentio 
haud faita ſit. 

Irritum fit Teſt amentum, (i capitis dimunitionem Teſt ator paſſus ſit, non ſ0- 
lum maximam C& mediam, ſed etiam minimam, Arrogatus forte : ſt vero tems 
pore mortis ſui Juris fuerit, convaleſcit Teſt amentum beneficio Pretoris, date 

Jecundum tabulas bonorum poſſeſſione hzredi ſcripto: ſufficit enim fuiſſe ſui Jus 
ris & Civem Romanum, tempore fatti Teſtamenti & mortis, Ibid. 

St quis ceperit Teſt amentum facere nondaum autem perfecerit morte prevents, 
20n infirmatur prias Teſtamentum ; quia unumquodque eodem modo diſſolvitur 
quo colligatum eff, Ibid. | 

Quid ſi quis iſta verba ſcripſerit (addita etiam [ubſcriptione) viz. fe nolle 
Teftamentum quod fecerit valere ; Quaritur, 4» irritum fiat ? 

Teſtamentum Reſciſſurs per Quzrelam inofficioſi olim penitus corruebat , Ju- 
re vero noviſſimo tant um quoad inſtitutionem , quia tantum peccatum eſt in li- 
beris, non autem in legatis aut fideicommiſſis, quibus nulla injuria ultata eſt. 
Perez. lib. 2. tit. 18. | X 

Qui a2novit Teſt amentum quocunque modo, V. g. acceptando legatum ſuo 
nomine ; caret Querela : ſecus ſi Tutorio nomine aut aliens, 


T eſtes 
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T eſtes. 


HE Queſtion being of the Jurisdiction of a Town ; If the Bur. 
| geſſes may be Witneſſes ? Hattoun contra Dundie. 

Poſt didicita {eftimonia alii Teſles regulariter non recipinntur; & ſi reci= 
piantur, purgatur ſuſpicio ſubornationis Juramento ejus qui vault alios produ- 
cere; & ne claudicarent judicia, Idem conceditur adverſario. Fritſch. Ex- 
ercit: 2da. Juris public, n. 86. 


Third and T eind. 


7 Hen Lands are ſet for Third and Teind, fo that the Maſter is 

not to be payed by the Hand of the Tennent, or by the produ&t 

of the Corns when they are Reaped and Threſhen ; but has an Intereſt 

in the Corns and Bodiesof theſame, as the Tennent himſelf : Whether 

will his Executors have Right to the Third andTeind entirely,the Defun& 

dying before ſeparation ; eodem modo, as if the Tennent who is Partiarins 

as totwo parts, ſhould die before ſeparation? Ratio Dubitandi, That 

there is no Merces or duty payable T the Tennent : he ſowes the ground 
for his own uſe, and for the uſe of the Maſter. 

If the Wife ſhould deceaſe after ſeparation, whether in that caſe her 
Executor will have Right entirely to the Third and Teind ; ſeing they 
are fruttus _ & in Bonis Mariti? 

Vide, Liferenter, Queſt. prima, in litera L., which Queſtion may be 
propoſed as to Third and Teind. 


Titles of Honour. 


F there be Feuaum Comitatus aut Reguli, and the ſame deſcend to Heirs 
Portioners ; Q«id Juris as to the Title ? 

When an Eſtate in Lands and Baronies, is ereQted i» Comitatam, with 
the Title, whereupon Infeftment follows; Quzritur, If the Eftate be 
Diſponed or evicted by expired Comprylings, Quid Juris as to the Title; 
ſeing it is notgiven by Patent, but by *Infefrment as hzreditamentarm and 
acceſſory to the Lands ? 

A Patent of Honour being granted to a Perſon and his Heirs, Quzri- 
zur, if any of his Heirs ney {urrender the ſaid Honour in the Kings Hands 
for a new Right to himſelf, and other Heirs than is in the former Patent, 
albeit he was not ſerved Heir himſelf? Ratio Dubitandi, He may fit in 
Parliament though he be not Heir: On the other part, though he be tole- 
rate to fit in Parliament being Heir of Blood, and noperſon being concern- 
ed to object ; yet he cannot poſe of ſuch an Intereſt, unleſs he be ſerv- 
ed; feing Titles and Patents of Honour, are not ex patto & providentia & 
Gentilia; but are Jura hereditaria, belonging to theſe that firſt get them 
and their Heirs; and may be Forefaulted. 

A Title of Honour and Jus Civitatis being granted to the Receivers and 
their Heirs, Q4eritar, If their Heirs owning and making uſe of the ame, 
and not medlcing or intending to medle with bone Defunit:, w.ll be Ly- 


able 
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able as behaveing ? Ratio Davitandi. That ſuch Intereſts and Capa® 


Cities, are not iz 01s nor commercio, and are res ineſtimabiles; ard where 
perſons are allowed bereficium Inventarii they cannot come under TInven- 
tarand be valued ; and therefore there needs no other Aditio, but that 
they ſhould owne the ſame; and Creditors are not prejudged, ſeing they 
are not the ſubject of Execution and Diligence : and yet they may be 
Forefault; theſe who have them for the time, being qzaſi Heirs of Pros 


vilion. 


When Lands are Erected i Comitztum, with the Dignity and Vote in 
Parliament, Quzritur, I'the whole Lands be Evicted or Diſponed, 
what becometh of the Dignity annexed to the ſame ? 
That Baronia is nomen dignitatis, Which is ever annexed to Lands; and that 
Comitatus, albeit a higher Dignity is of the fame nature : and therefore 
as a Barony being ſold, the Diſponer does not retain the priviledges of a 
Baron; ſoit ought to be inthe cale of Comiratas; the Title being, annexed 
tothe Landsand given in conſideration of the fame, and of the Ettate fufs 
ficient to ſuſtain the Title: and that there is a difference betwixt a Title 
of Honour given by way of Patent, and that which is annexed ro Lands, 


Cogit anduw. 


T7 inular. 


Ratio Dabitanai. 


F the Titular be in poſſeſſion of Teinds, and die before Michaelmaſs: 


Quid Juris ? 


T ocber. 


F either a Father or a Stranger be obliged to pay a Tocher, and Mar- 
riage do not follow, or be diſſolved within Year and Day, Qweritur 
To whom will the Tocher pertain? Ratio Dubutandi. All fuch Obliges 
ments are Conditional, and cau/a dats : On the other part, it may be pre- 
tended, that there is Fi&iobrevis manus, and the {ame caſe as if the Toch- 
er were given to the Woman, to the effect that ſhe may give it tothe per- 
fon whom ſhe is to Marry : fo that though Cau/a cealeth as to him, it 
doth not ceaſe as to the Woman, which ordinarly is Aﬀection and Relati- 
on to her, and that ſhe may be Dota. 
A Father having granted a Bond to his Daughter j and thereafter hav 
ing by a Contract of Marriage with her Husband, given him a Tocher, 
without mention that it is in Satisfaction of that, or any other Proviſion 
If notwithſtanding it will be thought to be 1a Satisfaction? Ratio Dubis 
tandi, That either the Father cogztavit, and remembred that he granted 
ſuch a Bond, or did not remember; and if he did not remember, that 
which was not thought upon cannot be faid ro be intended to have been 
ſatisfied and taken away : and if he did remember, and yet did not pro- 
vide, that the Tocher ſhould be in fatisfaction, it cannot be thoughy, that 
he intended that it ſhould be fo. Lady Teſter, 
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Queſtiones de Tractata Suedico , &- Bonis prohi- 
bitis, Vulgo Counterband. 


- Bi exarſit bellum inter Reges Principes aut populos qui ſuperiorem 
_ haud agnoſcunt, quz occaſione belli ( ut plerumque fir ) exori- 
« untur controverſiz & queſtiones de navibus, rebus, aut hominibus in 
& hello captis; Jure patrio, ſtatutis aut moribus ejus gentis, cui ator auz 
« capiens {ubditus eſt, haud judicandsz aur dirimendz ſunt; Reusenim, 
&« qui eſt extranevs, cas leges nec noſcere przſumitur nec agnoſcere tenetur; 
« cum legibus & moribus P qui eodem Jure cenſentur) nulla ſit nifi in ſub- 
«qditos authoritas. ts HS 

&« 2. Juris quidem gentium, in diſceptationibus frequens eſt mentio; 
& yerum 1n libris nihil aut parum certi de eo proditum eſt ; preter gene- 
* ralia & remota quzdam principia ; cum nullum fit Syſtema aut liber, 
+ nec eſſe poſſit , in quem omnes gentes conſenſerint ; ut pro Jure gen- 
& tium authentico , habeadus fit. 77 

« 3. Inter omnes convenit, ubi duo Principes aut Populi bello com- 
& mittuntur ; aliis Regibus, aut populis, qui 1ſti bello haud implicantur 
© & ſ{ubditis ſuis, i interdict aut minui libertatem commercii, cum 
« iſtis Regibus aut populis inter quos bellum eſt; eo tamen tempera- 
« mento & moderamine, ut neutri ex Adverſariis, vel profit, vel obſit & 
*« noceat, in ordine ad bellum ; quod plerumque fit vel opem ferendo, vel 
« advehendo bona prohibira & verita, vulgo Counterband difta. 

« ,, Vocabulum iſtud Corterband 1nnuit previam prohibitionem: 
« Bona igitur Contraband ſunt, quz contra Bannum ſeu EdiQtum adve- 
« huntur; & prohibita ſunt vel Jure gentium, communi & notorio, vel ſpeci- 
& 2}i Banno; ſeu declaratione ejus principis qui bellum gerit, 

« 5, Jure gentium &$& belli, extra aleam elt, ea bona eſſe Contraband, 
« quz per ſe & immediate ad bellum ſpectant,& eo deſtinata ſunt, ut in bellg 
« vel oftendant vel defendant ; nec ullius aut exigui ſunt in pace uſus; ut 
« Arma, cujuſcunque demum generis ſinr. 

« 6 Quzautem uſus ſunt ancipitis, tum in bello tum extra bellum, ut 
« pecunia, commeatus & ejuſmodi ; Ita demum Contraband $& vetita eſſe 
« cenſentur, ſihoſtis ad incitas & anguſtias redaCtus, & conditio ejus ad- 
« yehenti comperta ſit,ſaltem cam ſcire potuerit; ut fi oppidum fit obſeſſum; 
« eoenim caſu hoſtis eſt, qui hoſti neceſſaria ſubminiſtrar. 

« 2 Ilaigitur bona, quzcommunis ( ut ita dicam) aut promiſcui uſus 
<« ſunt, Jure gentium non ſunt bona Cortraband ſimpliciter, fed in caſu 
&« pradito tantum ; ſed nonnunquam,commeatus & bona przdiQta, Contra- 
«bend & vetita fiunt, etiam extra prxdictum caſum, & ab initio belli ; 
« {j perentes bellum, publica ſignificatione ad alios populos edita (quod in 
« hello {olenne eſt ) denunciaveriat, fe eju{modi bona ad hoſtes adveRa, 
& pro vetitis & Contrabeand bonis, habituroe, 

« 8 Verumeo caſu diſtinguendum eſt, an cum populo aut principe, 
« cyins {ubditi ejuſmodi bona advehunt, Trattatus aut conventio inter- 
« ceſſerit, de commercio etiam tempore belli : An vero nihilde commercio 
© convenerit. 
 & , Prioricaſu, cum traQtatus ejuſmodi ſint contractus inter prigatins 

celebra=' 
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- celebrati, religioſe obſervandi ſunt ; & ſecundum cos jdicandum, eti- 

amſi princepsqui bellum gerit,denunciavirit commeatus & ejuſmodi bona 
© pro Contraband bonis habenda:; Nec enitn inconſulto aut Invito Rege 
« aut principe, curn quo traftatus interceſſit, ab eo recedere poteſt. 

« 10, Conſequenseſt, licet ex ſtilo diplomatum ſeu Commiſſianum, 
« quibus Magiſtr: & Navarchi navium dy pom ( vulgo Capers ) mu- 
* niti ſunt ; Commeatus & bona ejuſmodi ( moribus noſtris ) -Contraband 
*««CF(HInt ; Si ramen in nave Swedica deprzhendantur ejuſmodi bona libera, 
« nec vetita aut Cortrabard judicanda : expreſſo enim articulo Trafta- 
<« tus inter Regem noſtrum 8 Regem Szecix, commeatus & ejuſmodi 
& bona ut libera , impune ad hoſtes advehuntur. | | 

«11, Quod attinet ad ſubditos Principis aut Populi, cum quo Tra- 
® ctatus aut Fodus de commercio non intervenit ; Si bellum gerens, edi- 
« Qto ſolenni ( ut moris eſt ) fignificaverit ſe ea bona pro vetitis habiturum; 
« & non obſtante ditto Banno & edicto, ſubtiti principis cum quo tracta- 
« tus haud interceſfit, ea bona advehant; pro vetitis liabenda funt & Ju- 
* dicanda: Nec conqueri poſſunt, cum fint moniti & Inhibiti, = 

« 12. Sivero in Edicto, ſeu declaratione (_ut ms oroge. nulla mentio 
« fat de commeatu, aut ejuſmodi bonis; libera centenda ſunt; etiam ijs 
« cum quibus tractatus aut foxdus haud interceſſit: Licet ex ſtilo noſtro 
« ( ut dictum eſt ) ſint prohibita. Nec enim ftilus nec mores noſtri, ex- 
« teris, quibus penitus ignori ſunt, obtrudi poſſunt: & cum nulla preceſ 
« ſerit denunciatio aut edicrum ublicum,, ea bona prohibens ; quod non 
&« prohibitum elt permiſſum cenſetur: Erex Jure belli & gentium, ad quod 
« in £juſmodi caſibus recurrendum eſt, libera eſſe Judicandum eſt, 


« 13. Ex tractatu Swedico, variz oriuntur queſtiones quas perſtrin- 
« gere haud gravabimur. & £ HS 
« 14. Queritur, Siin nave Suedica, deprehendantur bona vetita aut 
« bona hoſtium, an in commiſſum cadant & confiſcentur, tum bona iſta 
&« prohibita ; tum bona, ſi que fint in nave, libera; & navis ipſa? 
© 15, Nullus eft,quantum memini, in iſto tractatu articulus, ex quo 
« ad quzſtionem iſtam reſponſio elici poſit; Videtur tamen bona prohi- 
© hita tantum confiſcanda, falvis nave & bonis liberis; ea ratione, Quia 
« ulrtimo tractatu interRegem noſtrum & Ordines provinciarum fozderata- 
« rum cautum eſt; iſtiuſmodi -caſu eveniente bona Contraband confiſe 
& canda; Naves autem Batavorum & alia bona libera dimitrenda; Etalio 
« articulo ejus traftatus cautum eſt, _— Saeciz & {uos ſubditos, in co 
« TraQatu includi; In eo-enim concihando & promovendo, impigre 
« operam navaverat. | 
& 16. Nec obſtat, quod traftatu iſto nunc per bellum diffoluto, Ar- 
« ticuli iſti quoad omnes inanes videantur, & ſublato principali corruit ac- 
©« cefſorium ; Cum enim traQatus iſti fint contraQtusinter Regem noſtrum 
« & Regem Suecie & Batavos, qui ( quicquid fecerint Batav: ) quoad nos 
« & $aecos illibati manent; nec fubdirtis Regis Suecis , Bataworum culpa 
« aut perfidia fraudi eſſe debet. |; PE 
« 17. Nec obſtat, quod przter traftatum iſtum pacis inter Regem 
* noſtrum & Ordines przdittos, eodem tempore articuli quidam comt- 
& mercii ſeorſum editi funt; & inter os, articulus de bonis veritis & corum 
« confiſcatione ; & licet convenerit inter partes, Swecos trattaru pacis _ 
przhen« 
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« prxhendi, de ijs tamen in artievlocommercui nulla tata eſt mentio, Reſe 
* popdetur enim articulos iſtos commerci eodem tempore additos, partem 
« rractatus iſtius cenſendos efle. | | 

« 18, OQuaritur, Cum tractatu Szedico cautum fit Naves Suedices li- 
« teris Salvi-conductus muniendas, forma ſolenni in dicto tractatu praſcri- 
« pta; 'An eo ipſo quod literas falvi-conductus non exhibeant, capt & 
« confiſcari poſhnt? ; ; | 

« 19. Queſtio iſta nupero bello excitata & ſpe agitata, nec tamen eſt 
« deciia; nec deſunt pro utraque parte argumenta: Cum enim iſto tracta- 
« tu liberras commercii ultro citroque fit permiſla, tempore belli, ſed ſub 
« modo, viz. ut fraudibus obviam eatur ; ſimodus non obſervetur, liber- 
« tasiſta tollitur :, ac cum 1s agendum, ac (i ibertas commercii cum hofti- 
« bus penitvs eflet znterdicta : Accedit, quod 1a tractatibusejuſmodi, om- 
« nes articuli. cum effectu intelhgend! {int % ut aliquid operentur ; nec/ul- 
« ]us effectus Erit articuli iſtius de falvis-conductibus, & de formula eorum 
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© bere-& impline. commeare poſſint. _, EI 

« 20. . Ex altera parte arguitur, iſto tractatu haud caveri naves vel bo- 
& na; periculo copfiſcationis ſubjacere, ft literz ſalvi-conductus vel definr, 
« yel a formula iſta recedant; Pacta enim Commiſloria eſſe {tricti Juris,nec 
« preſumi aut jniplicari oifi exprimantur ; Nec articulum Inanem aur fine 
« effecru futurvity,” cum enim gffectum habere, viz. ubi navis munira eft 
« ters falvi-copductus dimittendam efle, nec ulterius inquirendum : : Sj 
« yeroliteris ift's maunita non (it, 1n eam-inquiri poſſe, an Bona vetitayel 
« hoſtium in ea fint.; quod non, fine gravi moleſtia & incommodo plerum- 
« que fir: Etfi vel bokes, vel hoſtium bona, vel bona vetita in ea deprz- 
&« hendantur,, tyumdemum abdact & addici poſſe, 

« 27. © De queſtione iſta, haud ſemel 1n toro ventilata, donec publicum 
& per {ententiam-znnoreſcat nudicium-; meum ſuſtineo. | 

« 22. StalizadGnt prefumpriones & adminicula, Veluti, fi contractus 
& nauticus ( vulgo Charttr-party ) defideretur; fi aliqui ex miniftris 
& nauticis, Prorcta ( vulgo Bo«t/main ) & alii Batavi fint; fi 
« zentem fuam, ubi primom navis obviam facta elt, diſfimularunt ; 8 fe 
« fremepſes efſe mentiti,ſed poſtea religione Juramenti coacti, ſeſe Batavos 
< efſc. confeſſi ſunt; Quod in facti ſpecie eveniſſe compertum habeo ; eo 
* caſy,ſi navis,literis falvi-conductus non fit munita,haud leveargumentum 
<'eſt havem & bona haud-effe libera : -Et adminicula iſta, & {1milia cum 


- © tanto ſtudio &, induſtria concinnata, fi,naves ys deſtitutz ad hoſtes- lt 


- & egconcurrentia,:in przſumptionem graviſſimam & aggregatam, & uti 


£jtadicam przgnantem aſſurgere videntur, mi Ret luculentis probationi- 
« bus & documentis oftenderint navem & bona libera eſſe, Nec ad hoſtes 
«K nertinere. | 

Ges, Quoniam mentionem de Batavis, & hoſtium {ubditis fecimus, 
6 quzitio 1{ta fuboritur ; Cum declaratione bell: a'Sereniſimo noſtro Rege 
« edita, noviſlimo bello inter eum & Ordinesprzdictos, denunciatum (it; 
« fiinaliqua_ nave ſubditi hoſtium deprzhendantur, tam bona quam na- 
« yvem confiſcanda; nec tractatu Seeazco ita cautum fit; In eo enim de 
4 Navarcho tantunr cavetur, & permittitur cujuſcunque fir gentis, etiam 
« hoſtilis, modo fit Incola & civisregni Sweciz : Si igitur, preter navarch- 
« um, nautz duo vel tres fint Batavi; quid co calu cenſendum, An nas» 
«< yis & bona addicenda ſunt? 


24. Ex 


"In L AE, 213 


24. © Ex prediQtis liquet, fi vel bona vel ſubdiri hoſtium in nave li- 
« bera deprehendantur ; bona vetira & hoſtilia, & ſubditos hoſtium de- 
« tineri poſſ2; navem autem $& bona libera dimittenda, 

25. * Verum difficilior eſt queſtio, v4 Cum traQtatu Suedico tum 
& ſubditi tum Inhabitantes & Incolz Regni Surcig ineludantur, & fruan- 
© tur libertate Commercii etiam cung hoſtibus Regis noſtri; Si Batavus 
« Tnhabitans aut incola fit Regni S«eciz, & vel ipſe velipſius bona in nave 
&« Suedica deprehendantur, an Jure detineri poſſit, /& bonis ſuis excidat ? 
26. «© Cum Batavas, eo quod Incola eft Regni Sueciz: pro tempore Ju- 
© ra Originis haud amittat, nec Batavas efle delinat. - Qui Origine hoſti- 
< umeſt ſubditus pro hoſte viderur habeadus; Et fi extra Regnum & di- 
© tionem ubi Incola eſt, in, alto mari vel alibi, deprehendatur, ut hoſtium 
& ſubditus tratandus; praſertim fi ipſe Ve! ſua, bona ad hoſtes & cives 
« ſuos, & terram ubi ſubditus eſt, adychantur. _ .. 

27. © Hacſententia iſtis rationibus.yWetyr ſubnixa; una a tractatu 
& S#edico, quo caverur ade follicite de N4varcho licet fit hoſtium ſubditus, 
« in favorem Swecorum & eorum Commercii, ut ſcilicet Navargpum adicifs 
« cere & przficere poſlint etiam hoſtium tubditum,, quia magis idoneus $& 
« ſuis civibus forte peritior eft ; Quod zgitur, in,un9-articulo, nec fine Caus 
«tela, ut Navarchus fit civis & Incola, permittitur, 1n-alio calu-prohiberi 
« yidetur, a contrario ſenſu : & quorſum tanta de Navarchofollicitado, fi 
& hoſtium ſubditus coquod Iacola & civis lit Regni Serie, pro tempore, li» 
«hertate commercii cum civibus ſuis, licet Regi-noſtro hoſtibus, frui 
Cc fit, "2 2vf 1 
| 7 * Alia Argumenta ſunt a graviſſimo Incommodo: Quidenim fi 
* perduellis & ſubditus Regis noſtri, Majeſtatis Reus & damnatus, in 
« Sgecis larem figat, & incola fit? An libertate commercii frui debear, nee 
« Regi aut ſubditis ſuis 1n mari deprehendere & ad fupplicium abducere 
« licebit ? PTE. 
: 29. *Quid fi Batavas in Regno Saecie civium ſuorum Inſtitor ſit ? 
« Antam fibi quam conſtituentibus Regis noſtri hoſtibus, ejus nomen & 
« privilegium prztexentibus,quod incola fit Regni Saeciz, libere & impus 
« ge, etiam cum hoſtibus negotiari licebit? An eo pratextu Batevis ad 
« Regis noſtri ditionem & Regna aditus 8 occaſio commorandi & explos 
& randi, ſummo Regis & Regni diſcrimine, permittetur ® | 

zo, © Verumin quzſtiombus de traQtatibus 8 contraQtibus inter Re- 
« ves & populos, amicitia & fazdere junCctos, quarum occaſione periculum 
«eſt ne bellocommittantur ; tutius eſt Kegem iplum conſulere, & 1nqui- 
< rerequid ejuſmodi caſuin Regno Avglie obtineat ; ubi quzſtiones iſte 
« frequentiores ſunt ; nc codem bello cjuidem Regis tribunalia inter fe 
& diffideant. : 
31, *Quia in quzſtionibus maritimis, de navibus & bonis bello caps 
& tis, Magiſter, nautz & veQtores plerumque examinantur etiam Jurati : 
& Owgritur, Aneorum diCtis ſtandum fit? Et f1que fint contra reos pra 
< {umpriones, an eorum Juramento & Teſtimonio diluantur ? Et vide- 
© tur Reſpondendum, cum Juramentum fit finis omnis controverſiz, fi vel 
«yz partes vel ut teſtes conliderentur, ſecundum corum teſtimonia Judis 
* candum, niſi vacillantia & ſuſpeQa int, aut vitioaliquo laborer. 
32. © Nonpigebit mean oy _ non = ratione Caus 
«rum; Va IcZ, Non tam 1gerandl quam Ccaupo, 
«tum; cum naves privatz __ - g q —_— 
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* nandi animo (ut Fxnins dixity inſtruite ſar,nec tam ut hoftem carpant 
« quam ſibi conſulant, -& fu1 compendit cauſa ; ideo cautionem Pprix- 
«{tandam certam- fiimmam continentem © in articulis expreſlam, 
« ne feederati aut eorum ſubditi quid 'derrimentt capiant ; eam cautionem 
« exigi debere, & quidem idoneam &"ſurnmam t\tam continentem ; nec 
« ſyflicere cautionem ifdefirtitarn nulla ſumma expreſſa. 
« TraQtatu inter Regem noftrum & Ordines przdictos, quo Re- 
« rem Smecize & jus ſubditos inchadt dictum eſt, Cavetur lites $& cauſas 
« j{tas expedite termittandas & fipro Reis ſententia abſoluroria lara ſit, 
« zhea haud provocandum : St vero ſecundum actorem Judicatum tt, 
« Reis Provocatiohistemedium'indulgendum,” hand ad Judicem Ordina- 
« rium, verumad Concilium Regis,aut ab eo'delegatos : & Appellationis 
« cauſam-inter ſemeſtre rempus peragendam & finiendam. | 
. © Quodiniqua & inip##fitRei & Actoris conditto ; & huic denege- 
« tur, illi autem comperat aPÞPenmatroriis remedinm Id ca ratione videtur 
<;ntroductum; quod-actori dotni,& in ſuoforo'de lucro certanti & agenti, 
« haud\metuendum fit,ne'gratia aut potentiaadverſarii opprimatur: Quod 
« -uteryprovoceturnonad ] udicern ordinariumfed ad Concilium aut dele- 
« caros; exteris & rnefcatoribus conſultum eſt, ne longo ſuflamine litium, 
« & formularum, que m ordinariis Judiciis ſolennes tunt, Anfractibus at- 
&« triti hareant. . , 
2s. \*Quodiea; = adeo pie confulta ſunt, inuſu haud ſunt recepta ; 
« & j1 quorum interelt tantopere ſibi defuerint, its non utendo remediis, 
« mirum videtur : Nec minus mirandum, conſuetudinem aJure & Ratio- 
« neaticnarntolerari 7 Ea autem eſt, quod cum exteris, quorum naves 
&« deprehenſz ſunt, patronorum & peritiorum copia haud deneganda fit, 
« cyjus conſilioſeſe defendant, adeoque Admiralitatis curia,' penes quam 
« de iis caufis jurisdictio eſt, Lethe aut Edinbargt teneri debeat ; Nonnulli 
« tamen a Thalaſſiarcha, ut prxtenduntdelegati, in regionibus procul diſf- 
« tis;"in cauſis iftis plerumque arduis & graviſſimis, per ſe & ſubſtitutos 
«ſos judicant; a quorum fententia, aliquando ad fupremam, que Lethe 
« habetur curiam provocatur. Et ab iſtws curiz ſententia appellationis, 
& rurſus ad ſupremum Senatum & Dominos Seſſionis (ut loquuntur) ap- 
« pellatur : S:c evenit,ut tot Judiciorum & curiarum meandros, vix detur 
« eluctari: Nec id fine magno tum temporis tum ſumptuum diſpendio. 


Pojrerity of T raitors. 


F, by our Law,the Poſterity of Traitars be diſabled ip/o Fure, both Ante- 
| nati & Poſt-nati, as to any Eſtate pertaining to themſelves, which is not 
profeQitious from the Father atter Treaſon ? Ratio Dabitandi, The Doom 
of Forefaulture, beareth only foretaulture of Life, Lands, and Goods ; 
without mention of the poſterity; & noxacapur ſequitur: and Lex Julia Maje- 
ftatis is but the municipal Law of the Romans, and is not authoriſed b any 
AQ oi Parliament or cnſtom of ours. To Conſider the A&# of Parliament 
K, 54. 5. and the AQ of Diſ-habilitation of the Poſterity of the Earl of 
bothwel, and Rehabilitation of John Stewart. 
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Tranſumpts. 


Bee min under the Clerk Regiſters hand do Satisfy in Improba« 
tions? Ratio Dubitanai, as inthe caſe of the Queſtion, Decreets for 
proving the Tenor i hac Litera 'T. 

If Franſumpts of Seafins out of the books of Touns and Burghs upon 
proceſs to that effect, as uſe_is, will fatisfy the produftion ? Anſwer. 
[They will fatisfy”; ſeeing the Prothocalls are Extant in the Touns Regis- 
ter: Cogitandum as to the Tyaoſumpts of other ſeaſins. 

Wt T rebellianica. 

N Executor nominate, after Confirmation deceaſing before the Teſta- 


> ment be execute; Quzerir#r, will he have Right tothe Thitd and 
Trebellianica? | 


Truft, 


Hether a bond intheſe terms, w4z. bearing an obligment to denude 
and decaring the Truſt, be equivalent to an Aſſignation ? 


I ruſtees in Infeftments. 


Right being granted to one,his Heirs and Aſſigneys, - for the uſe and 
A behoof of another perſon and his Heirs, Cuzritwr, whether the ca« 
ſualities of Ward, Marriage &c. dofall by the deceaſe, and with reſpe& to 
the perſon infeft, or to the perſon to whole behoof the Right is granted ? 

May the perſon, to whote uſe the ſame is granted, compell the Vaſſal to 
denude in his favours, without the Superiors conſent ? 

Though the Superior may pretend, that when the Right is to the be- 
hoofof an Incorporation, that he has prejudice : yet if it be to the behoof 
of a ſingle perſon, can he refuſe to enter him, ifthe Vaſlal be content to 
denude in his favours? Ratio Dabitandi, Though Uſuarius has an In» 
tereſt, yet he is not Vaſſal; and the Superior cannot be urged to recewe a 
new Vaſſal : Andon the other part, the Right being in Truſt and pre- 
carious, to the behoof of the other; ex zatura neſt, that he may revock and 
urgethe Vaſſal todenude, and a Regreſs is implyed, the Superior having 
granted the Right of the nature torelaid, 


A Truſtee committing T reaſon 


A Perſon having committed Treaſon, and having in his perſon tor the 
time a Right to a bond by Aſſignation, but in truſtto the uſe ofan 
other, and upon a back-bond declaring rhe 'Truft : Quzritar, Whether 
or not the Sum due by bond will belong to the King, and his Donator ? 
Ratio Dubitandi, The Right of the Sum is in the perſon of the Traitor ; 
and by the Back-Bond he is only debitor, and obliged to denude : ons 

E 


_ Elder Brother or Younger be Tutor to them? Ratio Dubitandi, That 
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he to whoſe uſe it is intruſted has not Jus 4» re but ad rem; and a perf, nd 
aRion againſt the Truſtee, whereunto the King is not lyable. perſonal 


T utors; 


Utela being muUnius ublicum, at leaſt «thor itate though not etilitate + 
If by our cuſtom a Tutor may be urged tO accept the office? Au/wer. 
Negative; and yet he may be urged Canſs atrve, BS V,g. If a legacy be left 
to a Tutor nominate, he muſt either accept the office or want the legacy, 

If a Tutor of Law, after the year,compeartooppoſe the giving of a Da- 
tive; will he be heard to purge after Jus Devolutam ? : 

As a Father has power to. name Tutors ; is he ſo Tutor of Law, that 
without any authority of the Judge or Service, he may Adminiſtrate and 
grant Diſcharges ? nar: F# w 

A Tutor nominate by a Codicill, og he not to be confirmed : and 
the Nomination ly in the Commiſlars Regiſter? ; 

If where there is more Tutors, payment may be made ſecurely to 
one ? | 

Quid Juris as to Tutors , if they may be charged ? and where there 
are Letters of Horning granted againſt them for their intereſt, upon the 
debt of the pupil, If their Eſcheat and Liferent will thereupon fall? 

In-what caſe Tutors may be charged, or pupils themſelves? 7 ;: 
Thought, That Copitandum eſt, Whether there be a difference betwixr the 
caſe of a Tutor, when there 1s a Decreet againſt the pupil and againſt 
him for payment, and he has not alledged nor made appear that he has 
nothing of the Pupils Eſtate in his hands, - & officium non debet eſſe dammo- 

wm : Knd when the Tutor is only charged for his intereſt: Seing in the 
firſt caſe there is a decreet againſt him; and in the other, not: Or if he 
onght to Suſpend as being Debitor ex quaſi contratu ; eo ipſo that he is 
Tutor, and is lyable either to the debt, or ought to ſhow that he cannot 
It. 

i oO If a Woman may be Tutor dative, or Curator ? Jt is thought 
that ( though the Teſtators will, be moſt to be followed in Teftaments ) 
ſhe cannot be Tutor dative ; becauſe it is wirile officium: And a Ws. 
man, though ſhe will be Heir failzieing Children, & penes quem emola- 
mentum penes eundem onus: yet the cannot be ſerved Tutor of Law: And 
the Law not truſting her, {he ſhould not be Dative : And though the 
Exchequer gives ſuch Tutories, it ſeemes to be an Errour and abule. 

If Breives for ſerving Tutors of Law ſhould be dire& to any others 
but the Sheriffs ? Orto other Judges , Where the Defun& had his Do- 
micile and his Eſtate ? Seing Infants and Pupils have no Domicile : 
and Services are oftentimes of purpoſe before-the Baillies of the Canon- 


gate ; and in other places, where neither the Pupils parents did dwell, 


nor had they any intereſt or eſtate, ; 

Diverſe Tutors being named conjunly , Qzeritur, ifany of them de- 
ceaſe, will the Nomination be void ? Ar/wer, It is thought, that Tutors 
and Executors have the Office ſinguli in ſolidum;, So that any of them de- 
ceaſing , the ſurvivers continue ure nor decreſcendi. Montroſe, 

A Mid-brother having left Children, Qwueritur, Whether will his 


the 
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the younger Brother will not ſucceed, & penes quemonus, penes eundem emo 
lamentum: Et e contra,it the mid-Brothers Children fhould ſucceed to their 
Father, the younger Brother will be Heir to them, though not to their Fas 


ther. 


Tutor and adminiſtrator of Law. 


Veritur, If Debitors may pay the Father as Tutor of Law, fine inqui 
ſitione, and without ſome authority of the Judge competent ? Seing 
there may be prejudice to the Pupil, if the Father be prodigus, or otherwile 


unfit, 


Tutor Ratione Rei. 


Vaeritur, Whether a Perſon, Diſponing his Eſtate toa Pupil or Minor, 
may appoint Tutors and Curators for adminiſtration of it during Mis 
nority ? ; wer, he may appoint Tutors or Curators to adminiftrate ; But 
the Queſtiou remaineth,whether he may appoint a Tutor, not only rei ſus 
but Perſone; and to any other Eſtate belonging to the Pupil. 
Quzzritur, The Father being deceaſed, may the Grand-Father name 
Tutors to his Grand-Children? | 
There being no place to a Dative till after year and day, Quzrityr, If 
the neareſt Agnat may oppoſe the giving a Dative? Or if Jus be 
fully devolutums to the King, as in other caſes Juris devoluri ? 


T utory, 


Ive Perſons being named Tutors, whereof two to be fine quibus won; 
via. The Defunts Reli&, and another; and the Relit being Mar- 
ried, and the other ſie qo non deceaſing: Quzritur, Whether the Tutory 
falleth? And if it be void, whether the neareſt of kin of agemay be Tu- 
tor in Law? Or ifthere ſhould be place toa Tutor Datiye ? And ifin 
that caſe the ſurviving Tutors ſhould be preferred to all others? Ratio 
Dubitandi, 1mo. Though the defunt did exprefs his reſpe& to the ſine qui- 
bus non; ſothat during their being Tutors they.ſhould be ſine quibus non; he 
did alſo expreſs his confidence in the other Tutors above all hy names 
ing them Tutors ; ſo that,for the reaſon ſoreſaid, it may appear, That they 
ſhould continue Tutors; at the leaſt that for avoiding, of queſtion, they 
ſhould be preferred to be Datives. 240. The next neareſt of Kin ſhould nor 
be Tutors, ſeing the Defuntt did not truſt them. The caſe of my Lord 
Montroſe; his Father having named his Mother and the Earles of Perth and 
Haddington, Drumelzior and Sir Willaim Bruce, to be his Tutors, 


I 11 Re- 


Doubts and Questions 


Wo: 
Re-entering of Vaſſals. 


Wen a Right holden of the Superior is r:duced, whether the Superior 
be obliged to Re-enter without a Compoſition? | 


Vefigalia &> Pedagia. 


Eftigalia& Pedagia ſunt quaſi ſtipendia Principum, pro protetione & repae 
ratione itinerum & pontium inſtituta. Jus Fluviat. Tom. 2.Conlll. 8. p, 
140. N. 23. 
Tg pA vaaum quis tranſire poſſit, ſolvitur tamen pedagium de flamint= 
bus; YC. 24. | 
Vinco Vincentem. 


Ueritur, In what caſe the Brocard holdeth, Si vinco vincentem, vinco te? 
wn Anſwer. ubi eſt eadem Ratio; as, v. g. If there be three comprylings, 
and the laſt compryſer be firſt inteft ; and thereafter the firſt ; and the 
ſecond in the laſt place ; Hut there 1s an Inhibition at the inſtance of the 
ſecond before the Debt of rhe third Compryſer : The ſecond will be pre- 
ferable to the third , who will be preterable to the firſt ; and yet the firſt 
will be preferred to the ſecond. 

As in the caſe of Adjudication and Infeftment thereupon, the ad judger 
may exclude the Superiors Ward falling by the Debitor, Queritur, It he 
may exclude and be preterableto the Literent, having the firlt Infeftment; 
Qu14 ſi vinco vincentem, Vinco te? Anſwer, he is not preferable to rhe Life- 
«rent: and the Brocard doth only militate 46: eſt eadem Ratiovincendi and 
the adjudger winct the Superior, becauſe he is infeft holden of him: ſo that 
there can be noWard: but cannot upon that ground vixcere the Literenter, 
becauſe ſhe isalſo infefr, and has a prior Infettment though baſe yet pub- 
lick ; and which rheretore doth exclude the adjudgers Infeftment being 

{terior ; though it would not exclude the Superior as to his caſuality, 
Caſs baſe and not confirmed by him. Ballercrief. vide Debitor and Cre- 
ditor, Queſt. 3. Litera D. 


U. 


Union. 


Here being an Union 1n a Charter, of Lands in diverſe Shires; fo 
| thar one Seaſin may be taken for all : Cuxritur, If the Heir may 
be ſerved in the Shire where Seaſin is to be taken, as to all the Lands? 


In 
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In reſpe& the Lands in other Shires are fitjone juris, and by reaſon of the 
Union,thought to be there: Or if there muſt bea Serviceby a Commiſſion, 
or two Services in the ſeveral Shires? WW: 

If notwithſtanding of the Union, Seaſin may be taken of both the 
Lands, ſeing the Charter bears that «na ſaſina erit ſufficiens, and not that 
it ſhall be neceſſary? And itthe Seafin may be quarrelled, as nor being 
at the places where Sealin 1s to be taken ? 

Item if the Taking two Seafins upon the Retour, will import a renunce- 
ing ofthe Union ; fo that a feafin cannot be taken thereafter at the place 
of the Union, upon Reſignation or otherwiſe? 


Univerſalia augmentum recipinnt, 


# & Otum eft, wel Univerſale, wel Integrate : Univerſalt F/'1 hreditas, Dos, 
&Fc. augmentum & Diminutionem recipit, & futurum includit ;” It a gres 
ge legato, qu poſtea accedunt ad Leg atarium pertinent : Jus, Fluviat p. 768, 


N. 12. & {equent. 


Quando Univerſrtas delinquit ? 


w 
4 


UU Niverſitas dicitur delinquere, quando ſecundum conſuetudinem lot te 
Po 


conem vel ſonum campane, furrit convocata, & in Concilio generali ſponte 
convenerit & deliquerit. 4g 
Si Decuriones conlenſerint tantum, non Univer ſitas ſed particulares deliquiſe 
fe dicuntur ;, quia aliud eſt Univerſitas, aliud ſinguli : & in generali poteſtate 
Decurionibus data, non includitar poteſtas delinquendi. Fritſchii Tom. 2. exers- 
Cit. 3. Juris publ. n. 73. | | 
Licet iſta ſolennitas contra civitatem ſit probanda, tamen hand requiritir in 
deliftis tratt um ſucceſſivum habentibus ;, V. g. # non punitd elinquentes,qiuta ibs 
preſumitur ratificatio, quein penalibus mayaato quoque comparatur ; & cons 
ſenſus ipſias ſatis fatto declaratur. ibid. n. 75. £ 
 Quomodo puniatur Univerſitas, vide ibid. n. in & ſequent. 
- Punitur aliquando Banno, ſumpto de authoribus ſupplicio ;" ut paza ad paue 
cos, metus ad omnes perveniat. ibid. n. 50. 


W. 
Wadfets, Vide De Hypothecis. 


HAT. way ſhall a Creditor be ſecured as to a Wadſet, or 

Money due thereupon? Arſwer. He may compryſe the Wad- 

ſet-Right; and if he cannot compryſe, the term of payment 

of the Creditors Debt not being come, he may arreſt the Sum due upon 
the Wadſet, to be forthcoming in caſe of redemption. vide Arreſtment of 


Conditional Debt ix litera A. if 


- -_ 
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If Aanther Creditar compryſe the Wadliet, will he be preterred to 
- the Arreſter befor the Order, though anterior ? Ar/wer. he will be 

preferred being in - the n_ the time of the Redemption ; And the 
Money being only duc to theſe who bave Right tothe Land, and muſt 
renounce and Yetrovenaere. ; : 

The Wadſerter decealing alter an Order and the Money being conſigned 
Queritur, Whether will it belong to lus Hair or Executor? Ratio Dubi- 
cand;. Money of it ſelf is Moveable: And on the other part, ſurrogatam (7. 
pit naturam ſurrog att ; and it.is due to be given 74t4oxe rei and a renuncig- 
tion to be x 4k, the Heir, | 

Quid Taris in the caſe of a Contra, whereby Lands are fold and a 
price payable ; if the Buyer charge for implement and conſign the price, 
and s 6 Diſponer .deceale; es. wh will « belong to his Heirs or Exe. 
cutors ? | 
'. After Redemptian of a Wadlet, or compryling, the Wadfetter or com- 
pryler dying ; whether is it neceſſary that their Heirs be infeft and re- 
- renounce, or if a renunciation will betufÞicient; the Wadfet or compryſing 
being louſed and extinguiſhed by Redemption? 


Wadſet Heretable or Moveabie_ 


Hen there is a proviſion in a Wadſet-Right, that requiſition ſhould 
wW abt louſe the infeftment: Quzritur, If after requiſition the Sum 
be Heretable or Moveable? Ratio Dabitandi. The Creditor declares his 
reſolution tohave the Sum: Andon the other part, a Sum due upon a real 

3ght appears tobe Heretable. 1 rs thought, that until it be aftually uplifted, 
'« # be Heretable: Jed Coprtandum. 

— Tfche Wadfetter be year aud Day at the Hora; and thereafter the Wad. 
ſet be redeemed, Qzeritur, If the Superior willhave the Wadſetters Life» 
yenc of the 4a due upon the wadicr. 

If before Redemption, the Wadletter Diſpone the Lands, {uppoſe they 
bold Ward,will they recogniſe ſimply,oronly as to the Wadietters intereſt ? 
Ratio Dabitaridi, The Wadlet is, upon the matter, but a Hypotheck; and 
he can forefault no more than he has: And on the other pare, whatever 
paſtian be berwixt the Creditorand Debitor; yet as to the Superior, the 
| Wadſetter is properly and formally his Vaſſal; fo that ex jus perſona he 
has all the fruits and caſualities of Superiority. 

If a Wadfſetter holding of the King commit Treaſon , Whether or 
not he foretaults the Lands or only his 1ncereſt of Wadſet ? Ratio Da- 
bitandi, As in the former Querie: and that the King ſhould have homi- 
mem vVivum & mortalem confiſcantem ; and all the caſualities belonging to 
his Superiority,or to His Majeſty as King,ex morre vel delitto Vaſalli; and 
albeit the Right be redeemable, yet that is robe underſtood ale long, as 
the Right is in the perſon of the Wadletter ; but not after it is Extin& 
by Forefauſture, | 


W adſet Proper. 


F a Wadfetter of Ward-Lands die before Redemption, will the Mar- 
riage of his Heir fall? And fit fall, will the Debitor, if he redeem, be 
lyable to retound the avail. | 


In 
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In Proper Wadfſets a great part of the Sum being paid : will th Wad. 
ſetter be Swipindl for the duties effeirand time? my Py 


Ward. 


Compryſer of Lands holden Ward being infeft, azritur, If th 
A Lands will Ward by the deceale of-the ——__" and if the = 
riage of his appearand Heir will tall? Ratio Dubitandi, a compryſer is but 
an zaterim Vaſſal, for ſuretie of bis: Debt > And upon that conſideration 
ſuch a Right in England is conſidered as a Chattel, and not Inheritance. 
wide Compryling. queſt : 14. litera. C. | | 

If the compey ie be Redeemed,will the Debitor be lyable to refound 
the damnage {uitained by the Ward and Marriage ? | 

Queritur, If the Ward of the compryſers Heir will-determine and &x 
pire upon the Redemption ? | | 33 

Quid Juris in the caſe of proper Wadſets; if the Debitor after Reder! 
ption, will be lyable to refound the fore{aid Damnage? The difference 
being, that a compryſing is an involuntar Right, and the Wadſet voluntar; 
ſo that the Creditor ſeemeth to take his hazard. ' 

A Creditor being inteft in Ward Lands, upon a Wadſet bearing back- 
tack; willthey Ward upon his deceaſe, and the Minority of his Heir? 

If they Ward,will the Debitor have the benefit of the backtack,during 
the Ward? The Superior having in effe& conſented thereto. 

We have ſeen a Charter granted to the Earl of Home, viz. To George 
Earl of Home and Mayeon Halyburton , of the Earldome of Home , and 
other Lands thereinmentioned ; ſome of them holding Ward ; Which 
Charter is granted to them in Liferent and to their Son Alexander in Fee; 
dated in Anno 1538. which bears,chat though the ſaid Alexander be infett 
in Fee, yer if the time ofthe Liferenters deceaſe he be Minor, his Ward and 


Marriage ſhall fallto the King. 
Item, It bears a reſervation of Terce to the ſaid Mareon,notwithitanding 


of the ſaid Fee, 

If the Ward of a perſon who is Appearand Heir, as toa Wadſet Right, 
do not determine by a Redemption of the Wadſet? And the ſame Que- 
ſtion may be, as to the Liferent of the perſon infeft upon the Wadfſet? 
Anſwer. It is thought, that it will determine; his Right being Jus reſolu- 
bile: And though the Ward be conſidered as fruttus Dominit arretti; and 
being gifted, it may ſeem that the Donator cannot be prejudged, yet rhat 
IS whe underſtood when the Vaſſal has an abſolute Right ; but nor when 
the Right is qualified and reſolubile, 

If the Appearand Heir of VVard Lands being pubesand Doli capax com- 
mit Treaſon, will his V Vard be determined? wide Marriage. queſtiones 
17. & 18. in litera, M. 

Lands holding VVard being full the time of the Vaſſals deceaſe,by an 
Infeftment upon a Compryling ; but the Compryling being thereafter re- 
deemed by the Debitors =” Heir being Minor; Qzeritur, If the Supe- 
rior will have the VVard? Anſwer. Ttis thought, not ; ſeeing the Heir 
does not ſucced to the Lands as Heir to his Father, who was not Vaſſal ; 
but as general Heir has Right to the Reverſion, whereupon he has Re- 
deemed ; and Modus & Forma is m_ p be conſidered. 
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If the Compryſing does extinguiſh, being ſatisfied by Intromiſſion, Q2- 
ritur, Tfthe Heir being Minor,there will bea Ward in that caſe? A»/wer, 
It is thought, not; Seing the cn extinguiſh not ab initio, 
but ex poſt fatto; and the Heir cannot be ſaid to be the Appearand Heir of 
a Vaiſal; the Lands being full, as faid is the time of his Fathers deceaſe : 
And albeit there is not a formal and ordinar legal reverſion, no Mone 
being to be paid, yet there is upon the matter Jus Retrahenas to the Ap. 
pearand Heir. vide Compryling. Queſt. 37. litera C. 


Ward Lands. 


Uzritur, A Superior of Ward Lands having confirmed a baſe Infeft- 
. ment, whether will the Subvaſlal be Lyable'ro the Ward, or Non- 
eatry falling by the deceaſc of the Vaſlal? Ratio Daubitandi, Hope giveth 
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- only that reaſon in the caſe of Lands holden ofthe King, that Confirmati» 


ons bear a S«lvo of all Rights, Duties, and Services. 

By the AQt of Parliament The Superior during the Non-entry 
and Ward, had Right only to the Feu-duty due to the Vaſſal by the Sub- 
vaſlal; po Srarreg, the Superior be inthe ſamecaſe by the confirmation, 
as he was by the faid Aft of Parliament ; notwithſtanding the AQ of Par- 
liament 1606, in favours of Subjefts Superiors of Ward Lands. 

If the Appearand Heir ofa Vaſlal of Ward Lands renounce to be Heir, 
will his Marriage notwithſtanding fall either fingleor double? Ratio 
Duabitendi, he was never Vaſlal; and ca/ibatas is not deliffum. 

Tf Marriage be real and affes in prejudice of ſingular Succeſſors ? Ra- 
tio Dubirand, Hope is for the Affirmative, and alledgeth Deciſions. To 
conſider Haltoys caſe : On the other part, in Novodamuzes, amongſt in- 
cumberances that affe&,there is no mention of Marriage. 2do. The Mar- 
riage reſpeQeth not the Lands but the perſon, and his other Eſtate as to 
the value. 3//0. It may appear to be a perſonal Preſtation, whereto the 
perſon and his Right dureing his and his Heirs time is Lyable, but doth 
not affect a ſingular Succeſſor, as in the cale of Ward. 

A Vaſlal of Lands holden Ward of the King did Feu the fame before the 
Year 1633. when it was lawful to Feu Lands holden Ward of the King ; - 


-and when the ſaid Feu was granted, the Diſponer did grant a general Di{- 


charge of the Feu-duty except dureing the Ward ; and for ſecuring the 
Feuer having bought the ſaids Lands as optima maxime, at alſe high a 
price as if the Lands had holden otherwayes, that he and h's Succeſſors 
ſhould not be Lyable to the Feu-duty during the Ward ; the Diſponer 
was obliged to Infeft the Feuer in an Annualrent our of other Lands equi- 
valent to the Feu-duty ; ſuſpending always the effect of the ſaid Right,ex- 
cept during the Ward. Grzritur. 10. It the ſaid roms Diſcharge, 
with an oblgement to grant particular Diſcharges when required, wall 
militate againſt ſingular Succeſlors, being in rem? Anſwer. Copitandum: 

Bur it is hought, that it will not; unleſs che ſame were by way of Provi- 
fien in the Charter and Seaſin. 

- When Ward Lands were Feued which did hold of the King before the 
Year 1633. The Feuer during the Ward was only Lyable co the Feu- 
"duty by the old Act of Parliament, allowing the Feuing ot ſuch Lands; 

- but 
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but there is no mention of the-Marriate' in - the Rid Act of Part; FN . 
Qugritar therefore, Whether the Marrage of the Diſponer and Cry wc 
ceſſors will affect ſuch Feues? 1: is Anſwered, That jt is thou TRE 
ing the ſetting of Feus being allowed; it appears,char Fevers ſhould _—_ 
ly Lyable to the Feu-dury. ha =, 
The Feuer having ever poſſeſt ſince the granting of the ſaid Riphr 
(mentioned in the Querie abovewritten 'dxcept ont) ibut not bein «fa 
feft upon the ſaid —_ roInfeft in anAnnualrent,for reliefofthe Fey» 
duty : Quzritar, It the Feuer ſhould/purſue upon. the-faid oblisi 
if it may be obtruded that it is preſcribed;?.;.7 Ratio; 


in LAW. 
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| P 
to Inteft ; it could not be pretended] that the faid Right was preſeri Dgepe 


If Lands holden Ward of the King be Feued after the Year x, 32. and 
the King ſhould queſtion the faid Feu as null, being coiitrar tothe At o 
Parliament: Queriter, If Preſcription: may be alledged and oberiidea 
againſt the King? Ratio Dubitand;, Thatthe Rightis nulla initio, and 
cannot be a warrand and ground of Preſcription ; Ez quod nullum eſt, ' nal-* 
lam ſortitar Faris effettum, 

A Vaſlal of Ward Lands holden of the King, . having Feued the ſame 
conform to the Act of Parliament warranting ſuch Feus: Queritar, If 
the Vaſſal beForefault, whether ſuch Feus will fall under the Farefaul. 
rure ; if rhey be not confirmed ? | Or ifthe Act of Parliament, warragting 
ſuch Feus, be equivalent to.a confirmation? Anſwer. It is t, the 
King for humſelt and his Succefſors, by the ſaid Act, did conſent to. all 
Feus that are to be granted by vertue thereof:. So that the . ſame is equivar 
kent to a Confirmation. ques of Humtlie, 


Taxt Ward. 


A Gift being granted of Wards ſimple or Taxt, falling within a certain 

> time, Quzritar, if the Donator will have Right to the Taxt Ward 
for Terms thereafter. Anſwer. He will have Right to the ſame; if 
the Taxt Ward has fallen within the ſaid time, as the whole time of the 
Ward ; ſeing Ward is to be conſidered as Jus integrum ; and Dies tedit 
when ever it falls, albeit no» venir. 


Warrandice 


Bond being Afigned with abſolute Warrandice : Quariter, 
A What is the import of the ſaid Warrandice? And if the Cedent 
ſhould be Lyable, if the Debiror be,or ſhould become Inſolvent? Ax/wer, 
It will import only that the Debt is true, and due by a valide Bond ; but 
not that the Cedent ſhould be obliged to warrand the” condition of the 
Debiror ; the Law being expreſs to that purpoſe, that ke ſhould warrand 


debers, 


deberi, but not Debjteren locuplericy efſe.: rAs was found 1n the caſe of Mr; 
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JF dcfument: Warrandice;” being only-*baſe, will be conſtrued to 
. beptiblick- by Poſſeſſion ;- by reaſon of the Poſſeſſion of the Principal 
Lands +Dumgdes] ot bis TUE 291 90 29 1 1449 | 
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ENS COMM bya Liferenter.orWadfetter;and the Here:; 
| of diſpomng. the Lands; whether will. the Aftion 
eb Ir op to the Heir of the:Heretor,  or-to his Executors; 
F Sucgellprard” An/wer.. It is thought, it will belong tothe Heir; 

"SINSUL [ "13" ce Warp Sufi Rem;''\And fo it is by the Engliſh 
Lay. do bas bevy 3%: gin3ts2 1 | TICITT? 


cat a1 511129 _ es Reimntted. 
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: RE-ticcelfarg alificatiby'of a Witneſs being Honefty and fnte- 
_ $06 priry, ''whichi though prefamed mall Perſons, yet cannot” be 
thought to have been in thete, Wh by fenrence on their own Conteffion, 
ate evidently C#4mino,, an goilty of the higheſt Crimes :' It would ſeem 
thats Remiſfion po un as topunifhmient;, and may Repone as to all 
other capacities, and as to the Kihgs- own Threreft ; Bur not as to that, 
which in behalf of the People, requires Integrity : And the King by a Re- 
miſſion may free a Pain, butggt aGuilt, apsannot repone to Innocency. 


 -. 2.4 Wameſſes, in caſe of Treaſon. 


Lunatifs ow ele ow i it rien 3-5 | 

THE Lay. of the Majeſty, and the Statutes of King William Chap. 
4 | + 11th.0 fhiſe who are Infamons.; and: the Statutes of Robert che xt, 
Cap. 34. of theſe who are repelled from Teft imony, are clear, that Socii Criminis 
cannor be Witneſſes, and conwntti & redempti cannot be Witneſſes : Que- 
ritur therefore, if a Perſon convict of Treaſon and Remitted,that he may 
be Witneſsagainſt others, can be Witneſs?: Eſpecially,that Law bearing 
That conduttt prece vel pretia cannot be Witneſſes; and there can be no 


greater pretim than a Mans Lite, Skin for Skin &c. 
VVomen VlVitneſſes. 
T ? | 


9 Uzritur, If Women Witneſſes may be: admitted 1 the caſe of Di- 
-Jeyorce, to prove Adultery? . dnJwer. This Queſtion is under debate, 
| . upon 


: 
$ * 
. . 
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upon Advocation from the Commiſſars of Edinburoh havins admi 

= And that they ſhould kar re ar _ That by — 
Cap. 34. Stat. 24, Ro. 1ſt, Women are not Habile Witneſſes: And by 
the Cuſtom (except ix caſu pearperis to prove the Birth of Children, ro 
give the Husband the benefite of Courteſie) and by the Canon Law De- 
cretal ; De werborum ſignificatione Cap. 10. And on the other part,it is urged, 
by the Civil Law, they may be Witneſſes except in Teſtaments; and by 
the Canon Law, they may be Witneſles i» cauſa Matrimoniali, and byour 
cuſtom in Criminibus occultis & domeſticis ; and in atrocioribus, as Vi urder, 
Treaſon, and Falſehood : And in Anſwer, Irt is urged, that where the 
Civil Law isaltered by the Canon, that is to be followed ; and that Wo- 
men cannot prove Marriage, and ought not to prove the Diſſolution; and 
in cauſa Matrimonis Witneſſes ſhould be above all exception. Cap. 1. de Cop- 
ſangainitate: And ifany ofthe Canoniſts were ofanother Opinion, it wis 
becauſe the effect of Divorce was/zparatio menſz# & Thori, non vincalj; and 
in Treaſon and ſuch Crimes much is indulged, ad vinditt ami publicam,' big: 
not ad vindittam privatam, when ſuch purſuitesare only for private intereft: 
And it is not preſumed, that the Kings Advocat will corrupt Witneſſes: 
and in whatever caſe either by the Canon Law or ours, Women are ad- 
mitted, Itis only «biconſtat de corpore delifti, which is not'in Adultery, 
where there is not a Child: and in whatever caſe (even when the pblick 
is concerned) V Vomen are never admitted; but to' adminiculate ; And 


Quando concurrit unus teſt is ras upplet inhabilitatem alterias* - And: there 


being Fourty or Fifty Proceſſes of Adultery within this Hundred Years, 
VVomen V Vitneſſes were never received : and they are not admitted 4s 
cauſa ſcandali before the Commiſlars, to prove injuria verborum, much 


leſs in Crimine Adulterit. 


Cbligements to employ Sunts of Money, for Provifzon 


of VV/rves. 


ney to himſelfand hisWitfe the longeſt liver 1n Liferent,and to his Heirs 
veritur, If the ſaid obligement be nor performed, what courſe the Reli&t 
may take tv affe&thereupon his Eſtate having no Heirs, Creditors bei 
in competition of Diligence ? And if ſhe may not purſue his Appearand 
Heir as lawfully charged, making mention of the Obligement, and that 
the Heir will not perſorm the ſame, and that /oco fat? ſuccedit intereſſe; 
and therefore to hear and ſee him decerned to pay and make forthcom- 
ing to her the ſaid Sum, that it may be employed conform to the ſaid 
moe; and to hear and ſee it found and declared, that the fame 
Execution ſball follow upon the Decreet by Adjudication or otherwayes, 


as is competent to other Creditors ? 
Ifa Reli& will be preferable toother Creditors? 


A VVomans Fointure. 


A Man getting a Tocher, and giving a Joynture in-order to his V Vifes 
Aliment; and ſhe having -; mu Right with him: If he ene 


T: a Perſon be obliged by Contra&t of Matriageto employ a Sum of Mo- 
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Bankrupt will it bealtogether incffeQual dureing Life? Ratio Dabitend;. 
Teis Alimentary, and ſhe.isa moſt favourable Creditor, and atherwayes 
it ſhould be Societas Leonina. 


_—_—_ 


FVVoods. 


| Hen a Liferenter 1s Infeft com Nemoribns : Queritar, Quid Jaris, 
V Vhen the VVood falleth to be cut durcing the Liferent ? 


VVrack: 


.F Ships or Barges belongiog to this em ,do make Ship-wtack with- 
4 inthe fame; Quzrizer, Y Vhether the Repreſentatives of the owners 
.way claim the Goods and ore Riagr - Orany TInfeft cam Wrath ? Ra 
tio. Dubitandi, Thathby the AQ of Parlianient, Ja. 6. Par. 79. .Cap. 124. 
Ships belonging to theſe. Nations, where that Law has not place, are-to be 
in another caſe than the Ships belonging to the Nations where the Law 
.anent Ship-wrack has place: and it ſeems reaſonable,that the King's own 
:Subje&s and their Ships ſhould bein alſe good. caſe, as the' Ships of an 
Nation whatſoever ; -and that their Ships arid 'Goods ſhould not be 
-upon. prerence of V Vrack; unleſe there were a poſitive Law tothat*pur- 
poſe: and the foreſard Attimplyes, that it is Tri/te Lucram, .andnot to be 
owned but Lege Tajionis. | 


| The caſe of the Admiralty of Orknay avid Zetland, 
.. Repreſented in behalf. of -the King, .in Anſwer to 
the Duke of Lennox's\ Claime thereto. 


B: a -Charrer under the Grear-Seal in ano 1603. His Majeſties 


| | Grandfather did give aad'grant to 'Lodovick; Duke of / Lennox the 
; Office of Admirality, in theſe terms, Totam . & interrum Officiam 
Admirdlitatis noſtri Regni, cum omnibus privilegiis honotibus Gf Commonitati« 
"bug eidems ſpefiantibus. | pals 
_ The faid Charteris not only of the faid Office, Butof the' Dukedome 
"of Lennox, and-of the Lands therinmentioned belonging to'the © fame : 
: Andas to thefaid Lands and Dukedome, the faid ' Charter is upon the 
-Dukes Reſignation, - the ſame wing Remerly pertainedto-him ; But as 
. to the ſaid ice of Admirality the fame is not givea upon'the Dukes/Re- 
ſignation,but js caſten- in inthe Novodamus ;* whereas the Clauſes of Novo- 
" damas do not uſually contain, 'as to the Subje&t Diſponed;-more nor did 
formerly belong to the Reſigner ; ſeipg de novo-dare & renovare doth ſup- 
= a former and preexiſtent Right. ' There are indeed Ratifications in 
arliament of Lodovick Duke of Lezxox his Right of the Office of the Ad- 
mirality ; But it is to be conſidered, that by ancient Laws and Aﬀts of Par- 
liament, 1 is Statute that heretable Offices ſhould nor be given, or Diſ- 
poned in Fee or Heretage ;und if they ſhould de fo be diſponed, they 
ſhould be given with great deliberation.and deliverance of the Parliament, 
s appears by the Acts 43 and 44 King James 6th. his 11th. Parliament. 


for 


4- 
- 


Ratifications do ordinarly paſs in Parliament, of courſe without voting, 
the very laſt hour of the Parliament when it is to diffolvez and how little 
weight ſhould be laid upon the ſame, it appears by the Rucifcation pro- 
duced for his Grace the Duke of Lennox dared 23 of October 1612, which 
doth ratifie the Infeftment Granted to the ſaid Lodovick Duke of. Len- 
#ox of the Offices of Great Admiral of Scotland, and of all the Iſles and 
' bounds thereof, with the Offices of Licutenendrie upon the ſeas, and Col- 
lonellſhip, and Juſtice General, and Office of Judicatorie Criminal and 
Civil, with all the Priviledges, Dignities, and Caſualities of the fame ſet - 
down in the aid Infefrment; albeit no ſuch Infeftment, for any thing 
"known, is or can be produced : and the foreſaid Infeftment- in x A car 
1603 Granted to the Duke of Lennox is only ſimple, ofthe Office of Ad- 
- miralitie Regni noſtri without any mention of the Iſles, or ofthe Office of 
Licutenendrie upon the Seas or Collonellſhip, and Juſtice General, .agd 
of the Office Judicatorie Criminal and Civil; And the ſaid ARt of Parlia- 
mentis blank as to the date of the Infefrment which is ratified ; whereasif 
there had been any ſuch Infeftmient of the 'Tenor and Extent forefaid, it 
would have then been produced thetyme ofthe faid ratification; And if 
- "It had been then produced, the ratification would have expreſſed the 

date of the ſame. | | 
It Appears by certain other papers now produced by the Duke for 
, clearing his intereſt, That the claim'of that Honourable Familie was ons 
ly of the Office of Admiralitie of the Kingdom, without 'any mention of 
the Iles, and much leſs of Orkney and Zytland; in fo faras his Majeſtics 
| Fathers ſetter 16 Jane 1628, of which the extraCt is produced, doth bear, 
That he had been pleaſed to fign a ſignature, In favours ofthe Duke of 
Lennox of the Heretable Office of Admiralitie ofthis his Kingdom : And 
-inthe AR of Parliament produced ofthe date 28 Fere 1633, Mention .is 

made, that the deceaſed James Duke” Lennox ſtood Infeft as Heir: to the 
id Lodovick Duke of Lennox, in the Office of Admiralitic ofthis Kingdom, 


without the leaſt mention of Orkney and Zer/aud. 

It appears by the Writs preduced for the Duke, That until the Earlof 
 Mortouns Grand»Father obtained a gift and Right of Orkney and Zyrland 
from his Majeſties Father ; The Duke of Lennox's Right, as to the ad- 
 miralitie of O7k»ey and. Zet wasever queſtioned afid controyerted by 
his Majeſtics Officers; In. ſo far, that upon the laſt of March 1628, The 
_ did ſet a Tack of the, Earldome of Ork»sy and Zztland To Archibals 
| Naper, Containing 4 Right likwayes of the Admiralitic within the 

| Bounds of Orknay and 2 lan : And the Earl of Linlithgow having 2 
 pearcd in behalfof the Deceaſed James Duke Lennox, The faid Lord Ne 
per Declaired, that he ſhould be ruled as to the ſaid Right of Admirality 

according ashis Majeſtic ſhould declare his will thereaneat ; whereasif thi 
' Dukes Right had been clear. and unqueſtionable, neither a Tack woulc 
have been ſet of the Admiralitic of Orkn4y and Zz:land, neither  woul. 
there have been any Reference made to his Majeſtie ; Burt upon the Ear 
of —_ ww appearing, and repreſentation of the Dukes Right, thi 

Clauſe of rthe-faid Tack as tothe Admiralitie of Orknay and Ztlend,woul 

have been Delet. | 
As to Poſſeſſion ; the Earles of Mortoun have beenin Poſſeſſion of the Ac 
miralitic of Ork»4y, upon a Gift and Right from his Majeſty, ever ſince tl: 
| Earle of Mortouns Grand-Father obtained the Right of Orknaz. þ 
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- There is produced for the Duke, The double of a Gift granted tothe 
Earl of Lin{thoow of the Admiralitic of the whole Kingdom of Scotland 
and Iſs thereof, and of the Lieutenendrie, Juſticiarie and General of the 
Sea; with conſent of the Deceaſt James Duke of Lennox and of his Curatorsf 
the ſaid Earl being a Confident Perſon and Relation of the ſaid Noble 
Famihe, And without prejudice of the Dukes Right: Butit is to be Con- 
ſidered, thatthe ſaid Paper is only a Double and not Avuthentick, And the 
faid Right is only Granted dureing the Minoritie of the ſaid Duke of Ley. 
ox, and is given upon a Suppolition and Narrative of the Dukes Right; 
Whereas no Right has been, or for any thing that can be ſeen, can be 
ſhowen; That the Dukes of Lexnox have Right expreſely of the Admirality 
of the Iſtes, and of the offices of Lieutenendrie and Juſticiarie. 

As to the Priviledges and Caſualities belonging to the Admiralitie of 
O-knayand Zgtland; 1s repreſented, that the Priviledges and Caſualitiesof 
the Admiralitie are not ſpecified nor defyned in any Charter or Record, 
for any thing that does appear : the Charter foreſaid granted ro Lodowick 
Duke of Lennox in Anne. 1603 , bearing only ( asfaid is) Cam Privilesijs 
& commoditatibus eiſdem SpefFantibus: And the Charter granted to Adam ep- 
burn Earl of Bothwell in the Year 1511 ( which is the moſt ancient Record 
of Admiralitie that we have ſeen) bearing only the ſaid Office of Admiral 
Totius Regni, to be givento the ſaid Adam, Cum omnibus Libertatibas profi= 
cuts & eſchetis ejuſdem , without mention of the Iſles of Orknay or Zyland, or 
ſpecificing the Libertiesand Caſualities belonging to the Admirality, 

It Appears by an Act of Parliament Intituled concerning certain abuſes 
of the Admirals proceedings, being, 156. AQ of King James 6th. his 12. 
Parliament ; that upon pretence of an Infeftment granted to Francis Earl 
of Bothwell of the Admiralitic of Scorleud, containing greater Specialities 
and diverſeClauſes which were not in the former Infeftments of Admirality, 
The People being oppreſſed did Complain, and by the faid AR it is Sra- 
tute, that the Admiral and his Succefſors ſhould exerce no Jur:{diQion nor 
exact no Dutic nor Caſualitie, But that which was in uſe to be exerci- 
ſed and taken by the Admiral for the tyme, before the Death of King 

ames 5th: And therefore it is humblie conceived, that whoſoever ſhall be 

und to have Right to the Admiralitie of Orknsy and Zerlerd, Tt is fit 
- the Priviledges and Caſualites of the ſame, be fo defyned and cleared, 
that the Fiſhing, Trade,and Trafficque be not interrupted nor diſturbed; 
And that his Maieſty be not prejudged of his Rents of Urknay. 

It is humblie repreſented to his Majeſties Conſideration, The Records 
being for the moſt part loſt, which might have cleared hisMajeſties Intereſt; 
and the Right of Admiralitie being Granted to the Dukes of Lenzox in 
manner foretaid; and neither the Dukes Right nor the Right of Admiralitie 
granted to the preceeding Admirals being ſpecial as to the Ifles of Orknay 
and Zytland; and the ſaid Iles of Orknay being the Kings Propertie, and 
feued only to the Earles of Orknay, and now Annexed to the Crown; and 
the ſaid Iiles being ſo remote and of fo vaſt anextent, and formerlie poſ- 
ſeſſed by the King of Dexmark ; and upon Tranſaftions with the ſaid King 
which are not very ancient, being reunited to this Kingdom ; Whether 
or not the Right of Admiralitie granted to the Dukes of Lennox ought to 
be extended to the ſaid Iſles of Orknay and Zyrland? 
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Decifion rt. Veatch coritra Dutican, 5. December 1665. 


HE Clauſe cum molendinis & multuris, importeth freedotti 
any aftrifion, - though it be only in the Tenendes. Me refe- 
ente, | | 


D. 5. Burnet contra Leys, 12. Decemb. 1665. 


He ſaid Mr. Robert Burnet Son to Alexander Burnet of Leys being pro- 
vided by his Grand-Father Sir Thomas Burnet of Leys ( his Father 
having deceaſed b<fore) To the Sum of 10000. Merks, tobe payed after 
his age of 25, Years; with Annualrent after that time conform toa bond ; 
purſued his Nephew Leys for the Annualrent of that Sum ; at leaſt for an 
Aliment until he ſhould attain to that age : Upon that ground, 'Fhat he 
could not ſtarve ; and that his Grand-Father, whom the Defender repre- 
ſents as Heir having provided him, as ſaid is, tothe foreſaid Sum to be 


ov 
payed at the time foretuid, id acknowledge that he was obliged to pro- 
Aaaa 2 vids 
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vide him being his Grand-Child : and that until the time his proviſion 
ſhould be paya - '* he and his Heirs were Iyable to his Entertainment 
being Debucum Natwralor- - 


T hewSvrdr they try did Demurre: And the caſe being of conſequence 
as to the preparative, thought fir it ſhould be further thought upon. 


contre More: Eidem die. £'V 


C 's 
F a b con re ic Lorks Found That Compenſari 

a gt be:gra de uy MAfigney bot a Debt ofrhe &dent 
| to the —_ ualeis intimation had been made to the Cedent, 
betore the Chargers intimationof the Aſſigritioh tnade to him by the Ce, 
dent. 


> A, Jnter Foſdem, ood. te. 


N the Game cbs two Perſons being obliged Cinjunady and ſeveraly 


as principal Debitors, to pay a :Tochet, \ without a clauſe of relief pro 
_ I 5 3045 mp that - Fare ineſt. 


LL Fagn 


D. 4. © "Pihgk ontrr Cranſm. | end” die, 


N the OY e Prin Cys le of Greenknow contra Cranffoan, Found that a ſubyaſ- 


fk Baton cw Cariis & PR, thay hold Courts 
= —_ on Blood. | 


* *% -— 


D. 6. Ekeis contra Keith and Wiſtheart, Is. Decemb, 1665] 


I the caſe betwixt Mr Jobs Elejs and' Mr clexindr Krith and Wiſe 
hart It was Foond That Elizabeth Kjich Spouſero-Mr Wiliom Wiſcheart” 


Miniſter at Lerth, __ Bond, granted by her Husband and her, 
obliged her ſelf to pay to the ſaid Mr. Sohn, the Sum of 6000, merks: and 
for his further ſurctie 40 infeft him in eertain kands-pertaming to her 
which dodd contameta procuratory bf reſign tion? The {aid bond ouch 
null as to - = ement to pay the ſaid Sum, was vakde.as to the Rig 

ef the Lands: Atid thet the 1aid Elizabeth, havias thereafter diſpo os 1. 6% 
faid Lands indefraifaind prejudice of the fard Yohnxvas | ly2ble tothe 
ſaid Mr Joh»,and upon that ground, The Lords found the ſaid Mr Johy as 
Creditor to the 1aid Clingheth, mught qpeſtion any iraudulenr Rights made 
by her to his prezadice. * 


D. 7. ' Grants and Row contra Viſc. of Stormont, eod. die. 
Hvid Viſcount of Stormont having obrained a Dectevt of Reduftion 


agaoſt +  Grunts, 'of their Right of certain Lands, for not 
(rawts and Row, -<;4 reduce PA ſaid De+ 

oo emuad now pg i/rom of Srrmant,: v w_ produftion of tho 

Ri hrs called for in the firſt Lecreet: And in this R uttion, The Lords didt 


ſuffer and admut che ſaid /5ſcouns toinfiſt inthe ſaid firlt ReduRtion jhe pro« 
duceing the taid Devid Viſconns of Stormont iis Right and: inſtructing that 
he repreſents him; Though the: ſaid firſt Proceis was'not transierred in 


the 


il. 


SA” 
kD 


of Conneil and Seſſion. ; 


the Perſon of the ſaid Viſcount ative; and againſt the Purſuers of this Re- 
duQtion paſſive ;, and the ſummonds of ReduQtion,whereupon the firſt De- 
creet, proceeded was not produced : Which The Lords allowed to be ſup- 
plyed by production of the Decreet, and a paper containing ſuch reaſons 
Y Reduction, as Srormont thought fitto give in: And that inreſpe& it 
was the fault of the Defenders in the firſt ReduQtion, that the Writs were 
not then produced: And they and theſe having Right from them being re« 
poned, it was juſt that Szormont and his Heirs ſhould be likewiſe reponed: 


'D. 8. M:Leod contra Young, 19. Decemb. 1665. 


Ho Young, Harie Hope and having Written tothe Lord 
fF McDonald, that they had commiſſionated Donaldſon to buy 
Cows for their uſe; arid that for ſuch as ſhould be bought from him they 
obliged themſelves to pay all{uch Bills as ſhould be drawn uponthem: and 
the {aid Donaldſon having, drawna Bill upon the faids Perions and any of 
them-:: Found, thatin reſpect they were partners and /oci4as to the bargain; 
and the Lord McDonald had upon their letter truſted and fold the Cows to 
the ſaid Donaldſon, they ouglit to be lyable iz» /olidum conjunfly and ſes 
veraly. 


D. 9. Dickſon contra Sandilarids. 21. Decemb. 1665. 


N the caſe betwixt Dickſon of Kzlloch and Sandilands his Mother 
and her preſent Husband: It was Found,that a Husband being obliged 
by Contratt of Marriage, to provide the liferent of ſuch Lagdsas he ſhould 
acquire during the Marriage, to his Wite in liferent; and to the Heirs of 
the Marriage : and his Heir gs purſued for implement, and for reſig- 
ning certain Lands acquired by the Husband for a liferent to the Relik . 
The keliQ her literent and Right ſhould be with the burden of a Sum of 
Mo::ey borrowed by the Husband, for making the ſaid purchaſs; as tothe 
Annualrent of the {aid Debt during the ReliQts Lifetime. 

The Loras conſidered, that though, in order to other ends and effeQts, 
and in ſpecial to determine the Succeſſion infavoursof an Heir of con- 
queſt, whatever Lands are acquired. by any-perſon ' zitulo - ſingulari are 
eſteemed Conqueſt: yet in Contratts of Marriage ſuch obligements anent 
conqueſt, are to be underitood of whatis acquired by the Husband with 
his owngneans and Moneys; ſeing what is acquired otherwayes ( the 
Price or a part of it being borrowed, and the Husband being Debitor for 
the ſame) upon the matrer,and '1n effect, is not conqueſt and a free acceſſion 
tothe Husbands Eſtate; in fo far as the Price isa burden upon the Husbands 
Eſtate: and as the Husband, it he had been charged himſelf, might have 
ſatisfied the obligementby giving an Infeftment with the forefaid burden; 
{ſo the Heir may do the lame. 


D. 10. Lepar contra Burnet, 23. Decemb, I 665, 


T* the caſe betwixt Lepar and Dam Rache! Burnet and the Laird of Pre/- 
zoan her preſent Husband ; theſe queſtions were agitated and decided. 
--2- It a Hushand get, in Tocher with his Wife being an Heretrix ; 
Bbbb | tnorg 
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more than an ordinary and competent Tocher,which he might have gotten 
with another ; The Husband and his Heirs wall be lyable, after the Mar- 
riage is diſſolved by the Wifes deceaſc, i quantum lucratus eſt, for the 
Wites Debt: And the /ucrum will be confidered,to be the benefit he has got- 
ten above an ordinary Tocher. 

2. The Lords inclincd tothink, That though a decreet of regiſtration 
was obtained againſt the Wife and her Husband tor his intereſt ; 'The Hus- 
band will not be lyable, the Marriage and his intereſt ceaſing: And that 
an ordinary Tocher being ad /uſtinenda onera, is not lucrum. 

Heirs portioners are lyable for their own part; reſerving aQion in 

caſe any of them become1rre ponſal : and if the Creditor having done dili- 
gence cannot recover their parts, he may have recourſe againſt the reſt. 

4- It was moved ( but not decided ) whether the others being on ſo/- 
vent, The reſponſal Heir ſhould be lyable for their proportion in ſolidum ? 
Or only for What he has gotten of the defunQts Eſtate ? 


—_— Mm. 


D- 11. ZBryand contra Grhame. 9. fanuary 1666. 


N the caſe betwixt Mr Andrew Bryand and George Grhame, 'The ſaid 
Georgebeing conſtitute afſigney to a Bond ranted by the ſaid Bryend to 
Thomas Jack: And having charged thereupon, The Suſpender offered to 
improve the Bond ; and urged the charger to bide by the ſame, which he 
was'content to doein theſe terms. Yiz. That he did abide by the faidBond 
as trucly aſſigned and delivered to him by the cedent : And that the cedent 
would compear and abide by the ſame as a true Bond. The Suſpender an- 
ſwered, that the cedent was /apſ#s, and had come our of Priſon upon a 
Bonorum; and therefore he ought to find Caution to compear all the dyets 
of the Proceſs. The Lords found, that the cedent ſhould abide by the ſaid 
Bond; with certification, that if he ſhould not _ when the Lords 
ſhould think fit, for clearing the queſt:on anent the falſehood of the Bond 
by his oath or Examination ; the Bond ſhould be declared to be void ; and 
to make no faith bothas to cedent and afligney. 


D. 12. Falconer contra E. of Kinghorn. 4. January 1666. 


He Laird of Dr«m as Principal, and the Earl of K;nghorn and others 
as Cautioners,being Debitors to Robert Falconar by a Bond granted 
in anno 1640; Andthefaid Robert having purſued this Earle of Kzghorn 
( as repreſenting his Father ) upon the ſaid Bond : It was alle &d, the 
Bond was null as to the Earl of Kjzghorz , in reſpe& there was no wit- 
neſs defigned to his ſubſcription: And it being Replyed, that two of 
the name of Lyox were —— witnefles; and tho they were neither 
deſigned witneſs to Kynghorz his fubſcription, but ſubſcribed witneſs z- 
definite, and albeit they were not otherwiſe deſigned, as they ought to 
be conform to the Act of Parliament by their Dwelling or otherwiſe; 
yet they were truely witneſſes; and the purſuer may and doth now de- 
ſign them: and this Defender had no prejudice, one of the witneſſes be- 
ing ; yet on life: So that if he thought fit to improve, the means and 
direct manner of Improbation was yet competent. 
The Lords allowed the Purſuer to deſign, which they would not have 
done, if both the witneſſes had been deccaſed. C 
| - T3. 
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of Connctt and Seſron. 7 


D. 13. Lady Bute contra Sheriff of Bute. 5. January 1666. 


He Lady Bute Dam Grifſe! Campbel being Contrated and Pra 

| claimed- with: Mr. James Grahame; in the interim before her Mars 

riage, was induced (and as ſhe pretended forced) to grant a Diſpoſition, 

and Diſcharge ofa part of = —_— in favours of her Son the Sherrif 

of Bute; he Gavieg after the firſt Proclamation of their Bannes, ſtopped any 
further proceding until he extorted the faid deeds. 

The Lords ( in a ReduQtion of the {aids deeds at the inſtance of the Lady 
and her Husband ) found, that poſt Sponſalia and Banna, ſhe was not ſus 
jwris; and could doeno deed in preju ice either of her Husband or her ſelf 
without his conſent : And that ſhe was in the ſame condition.as if ſhe were 
Marryed. And thereforethe Lords found the reaſons relevant,for reduceing 
the faids Rights, bothas to her Husband and her ſelf. 

It was alledged, that the Husband had conſented, in ſofar as after the 
ids deeds were done, he knew the ſame; and yet proceeded to Marry ; 
The Lords repelled the Alledg ance. 


D. 14. Oliphant contra Drummond, 6, January 1666. 


N a ſpecial Declarator,at the inſtance of Sir James Drummond of Machany 
having Right by Aſſignation, to the Eſcheat of the Lord Rollo, and his 
Brother Sir Johx Rollo of Bannockburn; from Walter Stuart Donatar to the 
fame : Sir Lawrence Oliphant and Gavin Drummond, Who were alſo Dona« 
tors to the Eſcheat and liferent ofthe ſaid Rebells, and had recovered a ge- 
neral Declarator ; and had intented a ſpecial ; having compeared and de« 
ſireing preference, alledging that the purſuers gift was null and ſimulate ; 
in reſpe& by the AQ of Parliament 1592. cap. 149. Preſumptio juris & de 
Jare, 15introduced: And it is ſtatute, that it ſhall be a relevant exception 
againſt any pretending Titleby Afhgnation or Gift of Eſcheat of the Rebe 
toalledge,that the Rebel his Wife and Bairns remained in poſſeſſion; an 
it was famed that the Purſuer and his Cedent had ſuffered the Rebel to 
continue in poſſeſſion, ſince the date of the Gift i» Anno 1658. 

The Lords found, that the Rebels having been in poſſeſſion a confider- 
able time by the ſpace of fave years or thereabout; the Gift, by the A& of 
Parliament, is preſumed to- be ſimulate. 

2, Thatthough the Donatar Walter Stuart was a Creditor, it doth not 
alter the calc ; Scing he m_ ( and Law preſumerh he was ) fatiſ« 
fied; and Gifts being ordinarly affeted with Back-bonds, it was his-fautt 
that he was not {atisfhed: And that he ſhould nor by his negligence and 
colluſioa prejudge other Creditors, who would have Right after he had 
been fatished. 

3- That the Purſuer having afligned his Right, the aſſigney is in ao 
better caſe, & wutitur jure Authoris. 

Tharthe reply, that the Lahds were compryſed,is not relevant; un« 

leſs it were alledged, that the Purſuer or his Cedent had done diligence r0 
attain poſleſſion, but was excluded by the compryſer. Jo. Hay Clerk. 


D. 15. Browncontra Veatch and Scot. 9. Fanuary 1665. 


I N the caſe Brown contra Veatch and Scot, It was found, after contentious 
debate iz Przſentia, At the Barr, and betwixt the Lords; _ - 
cites 
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TInfeftment of Warrandice baſe, to be holden of the granter, ſhould be pre- 
ferable to a publick Infeftment of property granted thereafter holden of the 
Superior, and cled wih poſſeſſion diverſe years: And that the polleſſion 
of the Principal Lands ſhould be interpreted the poſſeſſion of the War- 
randice Lands: Some of the Lords were of another Iudgment upon theſe 
grounds. 1. By the ACt of Parlzament Jas, 5 = 7- cap 150. ( Entituled 
proviſion and pains of them committand fraud in alienation and otherwiſe) 
a publick Infeftment is preferable to a baſe not cled with poſſeſſion though 
anterior: And both the werba and Ratio Legis, do milirate in favours of the 
Heretor by a publick Infeftment ; The intention and end of the Law 
being to obviat fraud and prejudice by latent Infeftments : And it being 
all one, as to the intereſt and prejudice of the party who acquireth Lands, 
whether the privat and latent Infeftment be a Right of property or War- 
randice, Seing an Infeftment of Warrandice, when the principal Lands 
are evicted, becometh an Infeftment of Property. 

2, The AR of Parliament foreſaid of K, Fa. 5th. is not taken away 
by the At of Parliament K, James 6. Par.17. anent Regiſtration of Seaſins; 
in reſpeQ, an Infeftment of property being baſe, rhough Regiſtrate and 
Anterior,will be null in prejudice of a party, who has acquired a Right by 
a poſterior publick Infeftment : And boththe ſaids AQts of Parliamect, be- 
ing rewedia que tendunt ad eundem finem, though the hazard be nor ſo great 
as to the prejudice by latent and private Infeftments, ſince the At of Pars 
Lament anent Regiſtration of Seaſins: Theſaid AQt of Parliament 1617. 
doth not derogate to the Att of Parliament, K, Fa. 5. | 

3. As to that.pretence, That the poſſeſſion of the principal Lands is the 
poſſeſſion of the Warrandice fittione Juris, It was Anſwered, That there 
15 no ſuch fitio, warranted by any Law: and fo itis FidFio, but not Juris. 
_ edo.iItisa Fitiocontra Jus, cut Jas reſiſtit; in reſpe& the Heretor by the 
publick Infeftment of property being in poſſeſſion, no other perſon can be 
{aid to be in poſſeſſion, ſeing there cannot be'two Domini in ſolidum, nor 
two Poſſeſſores by diſtin&t Rights, having no ſubordination or deyendance 
one upon another, as Liferenter and Fiar, Supetior and Vaſſal, Maſter 
and Tennent ; or ſuch like. ._ -S]3h Gs | 

It is clear, that the poſſeſſion of the: pptiget Lands cannot be 
rhought the poſſeſſion of the Watrandice ;: Seing it after Fourty Years the 
principal Lands ſhould be evicted ; anda purſuir for Watrandice and 
recourſe ſhould be in ented upon the Right of Warrandice, though Pre- 
Icription cannot be obtruded,. yet if there be any defect in. the Inteftment 
of Warrandice, as v. g. The Diſpoſition ©. is ſubſcribed by one Notar, 
or ſuch like ; The ſame may. be alledged : ' Whereas, if that Infeftment 
were cled with Fourty Years Poſſeſſion, the Right would be preſcribed, 
and could not be queit:oned upon any Ground whatſoever, but Falſehood. 

In this Procels, It was Que3tioned whether the Heretor, who had the 
meg Infettment, having been in Poſleſfion above Seven Yeats, ſhould 
ave the benefite of a poſletlory Judgenttnt, until a Declarator and a 'De- 
Creet 172 perirorto. . - 1:14.97 If | 
Some of the Lords thought, that in the caſe of Warrandice, the Heretor 
ſhould not have the benefite of a Poſſeſſory Judgement againſt the Purſuer 


upon an Infefrment of Warrandice; quia nox valebat apere: But the que- 
{tzon was not decided, . 


D. 16, 


of Conncil and Seſſron. 
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D. 16: Cranſton contra Wilkiſon, 14 Fuly 1666. 


Etwixt Cranſton and Wilkiſon, It was Found (Newbyth Renorter 

Thata Perſon being conveened as repreſenting bh Father win > 
alledged to be vitious Intrometter to thePurſuers Debitor ; the Title being 
paſſiveand penal could not be a Ground of Action againſt the Defender 
tro make him Lyable to the whole Debt; But only in ſo far as ſhould be 
proven the Defunct did Intromet,and was Locupletior : quia attio panalis no 
tranſit in heredem: And the DefunQ if he had been purſued in his own 
Life, might have purged the ſaid Title, 


D: 17: Burnet contra Pobnſton I7. Tuly 1666. 


Ohnſton of Froſterhil having Diſponed his Lands with abſolute War- 
randice in favours of Goraon of Birſemoir, Reſerving his own and 
his Wife$ Liferent ; and theteafter having Diſponed the ſame Lands in 
favours of Mr. Willis Johnſton ; who did obtain the firſt Infeftment : 
And being Charged at the inſtance of Alexander Burnet, having Rght by 
Aſſignation to the Diſpoſition in favours of Birſemoir ; The Letters were 
found ordefly proceeded ; notwithſtanding the Suſpender alledged the 
Charger had no intereſt dureing the Suſpenders Life ; Seing he never 
did nor could poſſeſs ;' by reaſon of the Reſervation foreſaid: And- the 
Lords found a difference, when Warrandice is craved upon a deed of the 
Party obliged, and upon any other ground : And that as to his deed 
he may be charged to purge it, without neceſſity to alledge a Diſtreſs. 


D. 18: Wedderburn contra Scrimzeour, 18. July: 1666. 


Father having left a Legacy, thinking his Wife was with Child ; 

in theſe terihs; That if his Wife ſhould have a Male Child the Le- 
eatar ſhould have the Sum of 4000 Me#ks: And that if ſhe ſhould have 
2 Dauc\:cer, the Legatar ſhould have the Sum of 5000 Merks. 

The Lords Found, That though the had no Child, the Legacy ſhould be 
effeftual ex praſumpta voluntate Teſtatoris; ſeing it cannot be thought, but 
that he rather intended a Legacy tor him, if he had no Child ; Thanin 
the caſe ſhe ſhould bring forth a Child : Et in conditionibus primum locuns 
obtinet voluntas Defuntti, eaque regit conditiones, L.; 19. ff. de conditio= 


wibus, Newbyth Reporter: 
D. 19. Steill contra Hay. Eeod. die, 


Tennent being Ejefted, EjeQtion was ſuſtained at the Maſters in- 
ſtance ; though the Tennent did not concur : But it was not ſu- 
ſtained q#0aa omnes offs, viz. Asto violent profits, Juramentam in Lis 
zem; but only that the Maſter ſhould be in the fame condition he was be- 
fore the*Ejeftion ; and ſhould have the ſame manner of poſſeſſion asif the 
Land were not void; and to uplift the duties ; amd to put mand remove 
Tennents. And for the Bygone ordinary Duties, in the ſame Proceſs, 
it was Found; that the purſuer, though he was not Inteft, but only Ap- 
pearand Heir to the Purſuer who was Infeft,might purſue the ſaid Action, 


t6 recover his Poſſeſſion, having been in poſſeſſion betore. WP 
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D. 20. Heddermick contra. Wauch. Ex. die, 


"F" HE Commyhoners for the Bordets,upon theVerdiQ of the Inqueſt 

that the Pagnel was guilty of Receipt.of Theft, - having ordained 
the Pannet to pay- 100 4b. Ser, within a ſhort time ;and it he ſhould faill 
to be fent to Barvadees and los his Eſcheat. The Lards Fowd, Thas by that 
VerdiQ, there did} ariſe ta, his: Majeſty, the Caſvalny. of lus Bſchear: 
W hereof there being Ju queſunaxs , The King and his 12onatar could noc 
be prejudged by a which is contrary to Law.z And that. in-ſuch 
caſes of Capital Crimes, the Law having;determined the pain, and efpe» 
cially the loſs of the Eſcheat ; no Judge (even the Juſtice General) could 
moderate or leſen the ſamen. i | 


D. 21.  Buſ$et contra Brown. 19 July.. 1666. 


1. was Found. zemine, contradicente ,, Thata Stranger reſiding in Holand, 
auima marangz or elſewhere;;: Though by the Lay of the, place, © his 
- neareſt af Kin;, without confirmation, has Right toall Goods dr DeBts be- 
longing to him; Yet if the Debcaor Goods be dueby Scor men, or be in 
Seasland, they. canngt. purſue for che fame,. unleſs the Right thereof be 
ſerled upqn them, according tothe LEG Scetlana,by confirmation if they 
be Moveables : Or by a Service if they be'Heretable. Hoy Clerk. 


D. 22. - Thomſon contra McKitrich. 'Fod. die. 


f9una, that a Compryfing may be deduted upon arr Heretable Bond, 
whereupon Infeftment. had followed, the ſame being payable without 
requiſition; albeit a Charge of Horning do not preceed ; ſeing there may 
be poinding upan ſuch a Bond : * And there is Eadem Raito as to Compry- 
fings ; ws the Denoupciation. is a ſufficient Intimation, that the Com- 
pryler intendeth to have his Money. Hay Clerk. 

In the ſame Caule, The Lords. having ſuftained a Seaſin of burgage 
Lands, whereto the Sheriff-clerk was Notar, there being no Town Clerk 
for the time, by reaſon in the time of the Eaglyb Uſurpation, The Magj- 
ſtrares and Clerk refuſed the Tender. The Lords Foend, That the faid 
Seafin being, within Burgh, though not under the hand of the Clerk, was 
not null upon that Ground thas it was nor Regiſtrate; Becauſe though 
the reaſon of the A& of Parliament for Regiſtration of Seafins, and the 
exception ofSeafins within Burgh,be, that Seafins within Burgh are in uſe 
to be Regiſtrate by the Clerks 1n the Towns Books ; yet the ſaid reaſon is 
not expreit inthe ACt of Parliament : and the Actof Parliament excepting 
Burgal Seaſins, the Party was i box fide to think that there was no ne- 


ceſfir ot Regittration. 
D. 23. Ekis contra Wiſeheart Eqd. die. 


A Wife being obliged with her Husband to pay a Sum of Money, and 

to Infeft a Creditorin her Land : Though the Bond was not {uſtain- 
'e4 a3 to the perſonal obligement to pay, yet it was found valid as to the 
obhigement to Tufeft, and the Procuratorie of Reſignation contained hs 


OY 
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Bond : And the Wife notwithftinding, having Diſponed her Land, ſhe 
was found Lyable for the Suins as Damnage and Intereſt. 

This Deciſion ſeerneth hard, In refpett albeir a Woman may Diſpone 
her Land with conſent of her Husband ; yer ſhe cannot bind to pay 4 
Sum of Money ; And in the caſe foreſaid, oz avebatur that ſhe ſhould 
Diſpone her Lands; Bur that fhe ſhould be Lyable to the Creditor, and 
for turety he ſhould be ſecured in her Land, And. the principal obligation 
being void, the acceſſory of ſurety could not ſubfiſt. 


D. 24. | Entem Dre. 


J* was debated but notdecided,whether the Tenot ofa Compryſing may 
be proven ; there is as Act of Paritament; Je. 6. Parl.b, That the Te- 
nor of Letters of Horning {hould not beproven ;. and there is Exdemif not 
more Ratio as to Compryfings, the 'Solemnities' being greater and more : 
And if a Coampryling, which is in eftectthe Execution of a Meſſenger, 
may be made up by a probation of the Tenor; « paritate rations, Poind- 
ings, and Interruptions of Preſcription by Citations, and Executions, 
and Intimatians of Aſſignations, may be made up by Witneſſes; and Ar- 
reſtments and Decreets. | . 


D. 25. Miniſter of Moram contra Bairfoot. Eodem die. 


HE Minifter of Moram having purſued a Reduction ofa Tack, fet 

by his predeceſſor ; upon that-Ground that it wes above three years, 
without conſent of the Earl of Buccleugh Patron for the time: The Tack 
was ſuſtained, in reſpect Francis Stuart had conſented, in whoſe Favours 
Buccleugh, by a Decrect Arbitral , was obliged to denude himfelf of the 
Patronage. 

This Deciſion ſcemeth to be hard; ſeing Baccleugh was full Patron, and 
was not denuded by the faid Decreet: And the Right of the Patronage 
mighr either have-been anos > from him, or Diſponed by him ef 
fecrually, notwithſtanding of the faid Decreet, which did not ſettle the 
Rightof the Patronage in the ſaid Frexcis his perſon ; bat was only the 
Ground of a perſonal Action againſt Buce/eagh, tar denuding him of the 
Right of the Patronage : And as Francis could not preſent, ſo he could not 
conſent as Patron to Tacks : - Upon theſe conſiderations diverſe of the 
Lords were of the contrair Opinion: 


D. 26. McKenzie contra Fairbolme 24. July. 1666, 


N the caſe of Mckenzie againſt Mr. John Fairbolme : Sir George Mcken- 
zie, having by way of Reduction queſtioned a Bond granted by his 
Father, and himfelf as Chnicaeres null oh fadto : Upon that Ground that. 
he was Minor when he Signed the Bond : And his Father being Admini- 
ſtrator of the Law, and in effe& Curator to him, had not Authorized him 
as Cautioner; and could not be author i» Rem /uam, the Purſuer becom- 

ing Cautioner i» Rem, and at the defire and in behalf of his Father. 
The Lords did not this day decide the Queſtion ; ſome being of Opini- 
on, Thata Father,thouzh if his Children be Impuberes and Puplbs, - the 
utor 
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Tutor and Adminiſtrator of Law, ye he is not Curator to his Children 
being Paberes : Seinga Son if he ſhould deſire other Curators tobe given 
him, his deſire could not be refuſed : ' Et habenti Curatorems Carator non 
datur. Vide infra 26. July 1666. And 7. Decemb. 1666, 


D. 27. Petrie contra Richart, eod. die. 
Richer of Authnacant having a Wadſet of 12000. Merksfrom Bachen of 


Portlethem; did thereafter enter in a ſecond Contra with Bachans 
Son and Heir who had Right tothe reverſion; and diverſe years Back-tack- 
- duties being accumulated and made a Principal Sum, it was 2greed that 
there ſhould be no Redemption but by payment ofthe Sum contained in the 
faid ſecond Contratt, made up as ſaid is of the Sum contained in the faid 
ſecond Contract, and the Back-tack-duties ; and by payment of the An- 
nualrents ſo accumulated : Mr Petrie Proveſt of Aberdeen having acquired 
the Right of reverſion,and having uſed an Order of Redemption,and there- 
upon having intented Declarator, it was alledged, that he ſhould have con- 
ſigned the Sum contained in the ſaid ſecond Contra, which he could 
not misken, by reaſon as he not only knew of the faid ſecond Contrat 
before he acquired the ſaid Right, but acted in relation to the ſaid Contract 
and in effect homologate the fame: In ſo far as, 1. By the faid ſecond 
Contract he and certain other perſons being nattied and appointed to de- 
termine the queſtion, betwixt Richart and Buchan, what ſhould be paid 
to Buchan for the charges he had been at in proſecuting his Right againſt 
Richart, The ſaid Petrie had accepted a ſubmiſſion relating to the aid 
ſecond Contract, whereupon a Decreet arbitral did follow, ordaining 300 
merks to be paid to Bachaz for his charges. 2. By the ſecond Contract, ' 
Bachan was obliged to cauſe Petrie ('being his friend) to give bond that 
he ſhovid engage for Buchay's performance of the ſaid ſecond ContraQ: 
and accordingly Buchax being charged to fulfill that head of the ſaid Con- 
tra, had procured a Bond from the ſaid Petrie and produced it in 
Judgment the time of the diſcuſſing of the ſuſpenſion. 3. Petrie 
had affigned the 3oo. Merks of charges modified by himſelf; and 
the inſtrument of intimation of the Aſſignation mentioned the ſaid 
Sum to have been modified by the Decreet arbitral; proceeding 
upon the ſaid Contract: From theſe Acts it was urged, that knowing and 
having homologate the ſaid Contract in manner foreſaid, he was 7 pefſims 
fide totake a Right in prejudice of the Defenders, and to pretend to be in 
better caſe than his Author. 

The Lords notwithſtanding Foard that the ſaid ſecond Contract not being 
Regiſtratin the Regiſter of Reverſions, he was not obliged to take notice 
of it ; and might redeem by payment of the Sums contained in the firſt Con- 
tract. It was acknowledged by ſome of theſe who were for the deciſion, 
that theſe Acts imported an Homologation, But the ſecond Contract 
though by our Law valid, was not favourable, and was againſt the com- 
mon Law; in fo far as the accumulating Annualrents to be a principal 
Sum, is #/wura uſurarum weorwepE-. T have often urged that favour is not 
omen juris, and Law ought to be uniform, and not Lesbi« Regals plyable 
andvariable upon prerences of favourable or not favourable: Sed nunquam 
credita Tencris Caſſanara, 

D. 28. 
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D. 28. Harper contra Hamilton. 25. July I666. 


N the caſe Mr John Harper contra Hamilton his Vaſſal ; It was decided, 
that after the intenting a general Declarator of Non-entry, the Vaſſal 
ſhould be lyable not only for the retoured dutie, but for the ordinary mails 
and duties of the Land: "Though ſome were of the opinion, that before 
Sentence the Vaſlal ſhould only be lyable for the retoured dutie. 


D. 29. Wilke contra eo. die, 


Fir John V/Vilkie of Foulden having intented a ReduQiion of a voluntar 
Interdiction made by him to ſome of his friends. | 

The Lords appointed ſome of their number to conferr with him: qnd, 
upon their Report that he was rational and intelligent; and, for any thing 
appeared by his diſcourſe and deportment, Rez ſax providus ; The Lords 
Reduced in abſence; there being no compearance or oppoſition for the 
Interdicters. 


D. 30. The Lyon contra 26 Fuly 1666, 


B' the Act of Parliament Ja. 6. Parl. 11. cap 46. It is ordained, that 
Officers of Arms ſhould find furetie to the Lyoy, for obſervation of 
cheir Injuactions, under the pain of 500. Merks, with the damnage and 
intereſt of the party greived by the malverſation, negligence, or intormas 
lity of the Officer. 

In a proceſs betwixt the Lyon and It was controverted, whether 
the Cautioner might be puriued before the Lyoy for payment of the Debt, 
as damnape and intereſt, by reaſon of the malverſation of rhe Officer of 
Arms ina poynding. It wasalledged, that the Lyoz was a criminal Judge, 
and moſt competent as to the Queltion, whether the Meſſenger had com- 
mitted iniquity, and malverſed in his Office, and dudoctly ſhould be 
deprived;and he and his Caurioner had incurredand ſhould be lyable tothe 
painaforeſaid: Butasto the civil action againſt the Cautjoner, there might 
be a good ground of aQtion againſt the Caurioner, upon the att of caution 
before the competent Judge; But the Lyoz, being Judex pedaneus, was not 
Judge of ations of that. nature and conſequence, In reſ{pe& they may be 
of great difficulty and importance : For if the Cautioner ſhould be puritued 
for payment ofthe Debt, bein {uppoſed to be 1000 merks, upon pretence 
of the malverſation ofthe Officer, and that he had not done his dutie in 
poynding and compryſing; It were hard and dangerous, that the Lye 
- and his Bretheren ſhould be Judges in a matter of that conſequence : And 
it will not follow, that becauſe the Meſſenger had not done his dutie in a 
Caption or compry ling, that his Cautioner ſhould be lyable for the Debt as 
damnage and intereſt; Seing the Caption and Compryſing might have 
been incflectual, and the Creditor could not thereby have gorten payment : 
And it appears by the ſaid Act of Parliament, that the Lyon is only Judge 
tothe penal Concluſion of deprivation of the Officer, and payment of the 


pain. 
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The Lords notwithſtanding Found the Lyon Judge competent to the action 
againſt the Cautioner, for damnage and intereſt ; Me inter minimos recla- 


mante. Gibſon Clerk. Newbyth Reporter. 
D. 31. McKenzie contra Fairholm. eod. die. 


He Lords Found in the caſe before mentioned, ( 24. July Mckenzie 
contra Fairholme ) That a Father is /oco Caratoris to his Son bein 
in familia; and that a bond granted by the Son without his conſent is null 
ipſo jure; as if it had been granted by a Minor having Curators without 
their conſent. 


232. Wedderburn contra Scrimzeour . ead. dis. 


N the caſe Scrimzeour and VVedderburn of Kzngennie (mentioned before 
18. Fuly. ) A legacy being to be effectualin that caſe only, If the Teſ- 
tators Wit ſhould not be brought to bed of a Man Child ; It was Fouzrd, 
that a Male Child ſhould be underſtood a living Child: and that Homo 
Mortaus and a dead Child is zullus in Law : And that the legacy ſhould be 
eftectual, though ſhe had been brought to bed of a Male Child, but dead. 


D.'33- Menzers contra Burnets. eod. die. 


N the caſe Mexz#es contra Burnets,It was Found,thata ReliQt being provid- 
ed to a Liferent of all the Goods belonging to her Husband; ought to 
ſell and make Money of the Horſe, Oxen, and ſuch Goods as may pe- 
riſh; to the effe& ſhe may Liferent the Money and make the Sum forth- 
coming after her deceaſe ; but cam temperamento, That a competent time 
ſhould be allowed to that effe&t: And if the Goods ſhould periſh in the 
mean time, ſhe ſhould not belyable for the ſame. In that ſame caſe it was 
Found;thata Reli& ſhould not have both a Liferent agd Third ; but ſhould 
have her choice or option ofeither. Someof us were of the opinion, that 
ſeing it appeared by the Contract, that the Goods were not to be in Com- 
munion, but that ſhe was to have a Liferent of the ſame, {he had not a 
choice to havea Third or Literent. Hay Clerk. Lord Lie Reporter. 


© Ay 7 wm contra Blantire, 27 Fuly 1666. 


Having intented a Reduction of an Interdiction, upon that 
reaſon, that Blantyre was rei ſue providaus; And that the Purſuer had lent 
him the Money due to him, when he was in Explazd, and in neceſſity; and 
being a ſtranger and a Creditor , he ought not to be prejudged by ſuch 
a voluntar Interdiction ;. being upon a Bond granted by the Debitor 
without a previous Sentence, finding .Blantyre to be prodigus, or ſuch a 
perſon as ſhould be interdicted. 

The Lords Thought The Caſe of that Conſequence, that they would 
not decide upon a Report , but Ordained it to be debated i» praſentia. 
Lord Caftlehill Reporter. 


D: 35: 


dy 


of Council and Seſsion. 15 


E235: | contra eod. die. 


I! was decided, That an Executor Creditor was lyable to do dil gence as 
other Executors; and tho there was adifterence betwixt him and other 
Executors, upon that account that he was confirmed in order to his own 
intereſt, and to the effect he might be payed of his Debt, and had prefe- 
rence before other Creditors ; yet asto the Duty and Office of ane Execu- 
tor there was no Difference : And having accepted the Office which-was 
_—_ it became Neceſſitatis, and he was obliged to Execute it. Reidie 
eporter. 


D. 36. L. Borthwick contra Ker. e0d. die. 


N Inhibition being, raiſed upon the dependence of a purſuit for maills 
and duties, for three years — the Summonds and in time 
coming during the defenders poſſeſſion: It was Thought, that the inhibition 
relateing only to the Summondsas to the three years preceeding, without 
mention of the ſubſequent years ; could not be a ground of ReduQtion Ex 
capite Inhibitionis; in reſpe&t the defender in that purſuite was affoiled as 
to the years before the Summonds, as being bona fide Poſſeſſor : And albeit 
the Summonds was not only for theſe years, but for the time to come as 
ſaid is; and the Defender was decerned to pay maills and duties for certain 
years atter the Summonds, yet the Leidges were nor obliged to take notice 
of the Summonds, bur as 1t was related in the Inhibition. 
The Lords were of this opinion: But the caſe was not decided, the 
Purſuer having defired up hus proceſs that he might be better adviſed. Ad- 
vocat, Oliphant. and Sir Robert Sinclair, 


237. E. Newburgh contra Stuart. eod. die. 


Cir William Stuart being Creditor to the Earl of Newbargh, in a great 
x * Sum, upon an Infeftmentin the ſaid Earls Lands : after his Majeſties 
Reſtauration, he was induced ( tho there was no Queſtion as tothe Debt) 
to make a Reference and Submiſhon to the Laird of Cochraz and Sir John 
Fletcher ; upon no other account, but that he apprehended that Newbargh 
might trouble him and cauſe him be fined ; which was the ordinary and 
Tgnoble prattice of Noblemen at that time againſt their Creditors: "Theſe 
Arbiters did take from the ſaid Sir William a diſcharge of the Debt and re- 
nunciation of his Right, and from Newburgh a blank bond as to the Sum ; 
and the ſaid Debt then amounting to 40000 merks, they did give to the 
Earl of Newburgh the Renunciation ; and ro Sir William, Newburgh's f1m- 
ple bond filled up with 6500. Merks only : Nembargh pretending that 
Sir Alexander Durhame ( then Lord Lyon ) was owing him _— did 
by way of letter give a precept tothe Lord Lyoz inthele terms, That he 
deſired himto pay that Sum to the bearer upon ſight, and that he ſhould 
retire his bond : This letter being preſented to the Lyon, he in a {corn- 
ful and jeering way ſubjoyned to the letter, My Lord, I am your Humble 
Servant : the Earl of Newburgh, not ſatisfied to have payed Sir William 1n 
manner foreſaid as to 3400. Merks, did intent a purſuit againſt Sip 
William, That he might be free of the Reſidue and get back his Bond of 


6500, 
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6500. Merks, upon that pretence that the ſaid Sir Willians had got from 
hima _ of Exchange, which had been accepted by the deceaſt Sir Alex- 
ander Durham, at the leaſt in caſe of not accepting, he ſhould have pro- 
teſted and intimated to Newburgh, that it was not accepted nor ſatisfied 
that he might have recourſeagainſt the ſaid Sir Alexander in hisown time 
whereof he is now prejudged. 7 

Upon a Debate iz preſentia, It was Found, that the ſaid letter was not 
a Bill of Exchange buta precept; and that the receiving of ſuch precepts 
upon Chamberlanesand others, being tor the Creditors further ſuretie, do 
not oblige them to rhe formalities of preſenting, proteſting, and intimat- 
ing: whicharein uſe in the matterof Exchange and Trade betwixt Mer- 
chant and Merchant. Advocats Lockhart, VVallace. contra VVedderburn 
and Chalmers. 


D. 38. Crawfurd contra the Town of Edinburgh. laſt of 
July 1666. 


A Ponator, by a Gift of Ul:imus Heres, having Purſued for a movable 
Debt due to the Defunt; The purſuit was not Suſtained, becauſe 
the Gift was not declared. 


D. 39. Gray contra Gordon. eod. die. 


Bond being granted to Sir Robert Farquhar, and bearing the term of 
payment to bediverſe years after the date of the ſame;andAnnualrent 

to be payed in the interim, termly and yearly: Was found to be Heretable 
quoed Fiſcum, Though Sir Robert Farquhar had deccaſt before the term of 
payment of Annualrent; And the affigney was preferred to a Donatar. 


D. 40. Halyburton contra Halyburton. eod. die. 


A Son having intented a Reduction of a diſpoſition made by his Father, 
for proviſton of the reſt of the Children, 1» fecto egritudinis. 

The Lords found the Defence relevant, that the Purſuer had conſented ; 
in fo far as the Son had Subſcribed as Witneſs, and knew and heard rhe 
diſpoſition ; fo that he was not ignorant of the tenor of it: Andit was re- 
membred by the Lords when they were voting, that they had found the 
alledgance relevant, 'That a Son and appearand Heir that Subſcribed as 
Witne(s to his Fathers deed #x /ecto, without that addition, that he heard 
it read ; in the caſe of St«art of Eſcog : It being to be preſumed, that the ap- 
pearand Heir being of age, would not be Witneſs to ſuch deeds, unlels 
he inquired and knew what they were. 


D. 41. Cuming contra Johnſton. 7. Novemb. 1666. 


ome Lands in Dumbar being diſponed by one Adam/os in favours of 
Johnſtoun; with a proviſion contained in the diſpoſition and 
Infeftment, that a Sum of Money ſhould be payed by the receiver of the 
diſpoſition, to him or any he ſhould name: And in cafe it ſhould notbe 
payed the Right ſhould be void : And the faids Lands being thereafter 
appryſed, 1r was found, againſt the compryſer, that the ſaid clauſe and 
proviſion was real: And that the perſon named, and having Right ys rhe 
um 
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' Sumand benefit of the ſaid clauſe, Though before declarator he could not 
purſue a removing, yet he has good intereſt to purſue for the mails and 
duties for payment of the ſaid Sum ; and being zz poſſeſſorio, to retain the 
mails and duties for payment of the ſaid Sum pro 5azto : And that the 
ſaid proviſion, and fuch like, are eftetual againſt ſingular Succeſſors. I; 
was urged by ſome, Thar all, that could be done upon that Clauſe, was 
that a Reduction of the Right might be purſued thereupon; But it was an- 
ſwered, thar it being ai#u», that the Lands ſhould be burdened with that 
Sum, and it nothing more had been expreſt, but that it is provided that the 
faid Sum ſhould bepayed ; the faid proviſion being real, would have fur- 
niſhed the ſaid action and exception, for payment of the faid Sum out of the 
maills and duties: And therefore,. the {ubjoyning the reſolutive clauſe 
being ad majorem Cautelam , Could not be prejudicial nor retorted in prej Us 
. dice of the diſponer nor his Aſſigney, This Queſtion was hinted at bur 

not decided in thefaid Debate, vzz. If rhe Declarator ſhould be purſued, 
upon the ſaid clauſe for annulling the Right,if it ſhould operate in favours of 
the Aſſigney,the Lands not being diſponed to him in caſe of contraveening; 
being to appertain to the diſponer and his Heirs, in caſe the Right ſhould 
be reſcinded. Irs thought, that the proviſion being aſſigned, the whole be- 
nefit and conſequence of the fameare difponed : and conſequently the af. 
ſigney, in the caſe foreſaid of annulling the Right, may purſue the Heirs of 
the Diſponer and receiver of the Right, and his Succeſſor to denude them= 
ſelves ofthe Right of the ſaids Lands. Newbyrh Reporter. 


D. 42. Hay contra Magiſtrates of Elgin. eod. die. 


N the caſe Colin Hay againſt the Magiſtrats of Elgin; Improbation 
being proponed againſt the Executions of Meflenger, bearing that he 
had intimated to the Magiſtrats, that he had arreſted a prifoner at the in- 
ſtance of the ſaid Colin: And the iſtrats and Witneſſes compearing 
and urging to be examined, It was alledged for Colin, that they ſhould 
not be examined ; Becaute the Meſſenger who was alſo cited was not pre- 
ſent; and that ifhe were preſent he might condeſcend upon circumſtances, 
and remember the Wirneſſes that they had been Witneſſes; it being 0- 
therewiſe incident to them to have forgotten, though they had been truely 
. Witneſſes to the Execution. It was anſwered for the Magiftrats,that they 
had cited both Witneſſes and Meflenger; that they had done all that was 
incumbent to them ; and his nor appearance, ought neither to prejudge 
them nor the Witneſſes : And that having come in obedience to the ci- 
tation, they ſhould not be troubled ro come here again, their Reſidence 
being at ſuch a diſtance. Bo: 

The Lords indulged fo far to Colin, as to delay the Examination of the 
Witneſſes wntil further diligence ſhould be done to bring here the Meſ- 
ſenger, Me Refragante : but ordained Colir ro pay the expences: And it it 
had been deſired, that if the Witneſſes {ſhould die, they ſhould be holden 
as improving ; The Lords would have granted the delire, 


D. 43. Carſe contra Carſe. . 8. Novemb. 1665. 


Oftor Carſe having, takena Right of Annualrent out of Sir David Cun- 
inghams Lands, inthe name and perſons of Mark Car/e of Corkpess 
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and Adam: Watt Writer; anda compryling thereafter deduced in their 
name to the behoof of the Door, ſor ſome arrears of the ſaid Annualrent, 
not only out of the Lands out of which the Annualrent was due, holdin 
blench orfeu; bur of other Lands holding Ward. Charles Carſe Son oY 
Heir to the ſaid Doftor, purſued the ſaid Mark Car/e and the Heir of Adam 
Watt, to denude themſelves of the Right of the ſaids Lands,conform toa 
Backbond granted by the faid Mark Carſe, and the ſaid Adam Watt, de- 
claring the truſt: In that cruſt it was alledged tor the Defenders, that they 
were content to denude themſelves,they being releeved of all hazard the 
might incur upon occaſion of rhe ſaid Truſt, and having that Right in their 
Perſon; and to that purpoſe did offer a Diſpoſition, bearing a proviſion that 
the Right ſhould be burdened with the reliefot Wards,Marriages,and Mi- 
niſters Stipends,Ceſs,and other ſuch hazards. It was Anſwered, that the faid 
Diſpoſition _ not to be =, ary ſuch a proviſion, which would 
fright Buyers from purchaſing the ſaids Lands ; and the purſuer was ne 
ceſſitat,and had preſently an occaſion to ell the ſaids Lands: And asto the 
incumberances, and hazards,which the Defenders ſhonld condeſcend upon 
they ſhould be purged : But as to the Marriage of Adam Watts Heir 
( which was condeſcended upon) there could be no hazard upon thatac- 
count, In reſpe& the compryling at the inſtance of Mark Cote and Adam 
Watt was the fourth compryſing, which did only import a Right of re- 
verſion ; The firft compryling, whereupon Infeftment had followed,carry- 
ing the Right of property : It was Duplyed, that if it ſhould appear that the 
former appryſingsare either null or intormalor ſatisfied, the fourth Appry- 
ſing would carry the Right of property, and cams ap= the Marriage. 
The Lords Fouxdthat the Purſuer ſhould accept the Ditpoſition with: the 
burden of the ſaid relief: Or in hisoptiog ſhould ſecure the Defenders by a 
Bond with a Cautioner, to rele:ve them. 


D. 44. Bowie contra Hamilton. 10. Novemb. 1666. 


| ' 7 awe of Silvertounhilt having, Diſponed to James Bowie certain 
Lands, whereto he had Right by Compryling ; and the ſaid James 
being removed at the inſtance ofa Wadlfetter ; and having Purſued upon 
the Warrandice contained 1n the Diſpoſition; It was alledged by Sitver- 
zounhill, that though the Diſpoſition did bear abſolute Warrandice; yet by - 
a Margine ſubcribed, it was reſtricted to warrand only the formality 
of the Compryling, and the truth of the Debt, and the Executions. It 
was Anſwered, that the Warrandice being abſolute in the Body of the 
Diſpoſition, was indeed qualified by the Margine, that it ſhould only be 
extended tothe Warrandice of the Lands, in ſo far as concerns the Appryſ- 
ing and Sums thereinmentioned ( which are the words ofthe Marging ) 
and that the ſaid Warrandice imports that the Diſponer ſhould not warrand 
ſimply, but as to the Sums contained in the Compryliag ; ſo that in caſe 
of eviction S:/vertounhill ſhould only retound the fame; and the Purſuer 
was content to reſtrit the Warrandice to the Sums payed by him : It was 
urged, thar there being Three kinds of Warrandice viz. Either abſolute; 
or only that the Compryſing was formal, and the Debt juſt; or a re- 
ſtricted Warrandice to refound the price in caſe of evition ; the Laſt was 
Medium inter extrema,and molt equitable ; and in obſcaris magis aqua inter. 


pretatio, 
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pretatio, eſt contra Diſponentem facienda, qui potuit Legem apertins dicere * 
And ifit had beenintended,that he ſhould warrand only the formality,and 
validity of the Compryſing, and reality ofthe Debt, it had been ſoexpreſt. 

Yet The Lords, by plurality of Voices, Found, that the 
Warrandice ſhould be interpret, to warrand only the validity of the 
Compryling, and the reality of the Debt: That bcing the moſt ordinary 
in Rights of Compryling. Sizclar, altcyi Harper, 


D. 45. Cheine contra Chriſtie. 15. Novemb. 1666. 


Go Cheine Purſued Adjudication againſt David Chriſtie of a Right of 
Annualrent, which pretained to James Chriſtie the faid Davids Bro- 
ther the Purſuer's Debitor. James Cheiflie Writer compeared and alledged 
he had Right to the Lands ( craved to be adjudged ) by an expired Com- 

ryling of the property of the ſame againſt the ſaid David Chri/tie, who 
Fad Right to the faids Lands; and that the faid James his Right of An- 
nualrent was null, being baſe, and never cled with Poſſeſſion. 

The Lords Found, that the alledganc2 was not competent hoc loco againſt 
the Adjudication ; and thatthe ſaid debate would only be competent after 
the Adjudication, when he ſhould purſue a poynding of the ground. The 
Lords Found the contrare before, in an Adjudication Purſued by Sornbe 
contra the Lord Forreſter, which practique was obtruded and not reſpect- 
ed; Becauſe the Lord Forrefters Rightin that Caſe was clear; And this the 
Lords thought hard, Forreſter _ content to diſpute his Right, that a 
Right to his Lands ſhould be eſtabliſhed in the Perſon of another to trouble 
him. Bur it were fit our Prattiques were uniform: And it appears hard, 
that a Creditor whois a ſtranger,and has not the papers in his hands, and 
is not ina Capacity to purſue tor them before he get a Title by Adjudica- 
tion, ſhould be torced to Diſpute his Debitors Right. Newbyth Reporter, 


D. 46. Abercrombie contra eod. die. 


F/ 94nd, that a Purſuit upon an Aſſignation after the Summonds execute $ 
ſhould not be Suſtained , though rhe Cedent concurred; the Purſuit 
not being at his inſtance. Newbyth Reporter. 


D. 47. Kennedy contra Hamilton, eod. die, 


3 Lords Found a Compryling upon a charge toenter Heir, null; Be- 

cauſe the perſon,at whoſe inſtancethe charge was, had no Rightto the 
Debt the time of the Charge ; the Aſſignation, whereby he had Right, 
being acquired thereafter; {o that the Charge was 1nanis, and without 
ground. Me referente, 


D. 45. Binnung contra Farquhar. Eo. die. 


A Diſpoſition being made by a Father in favours of a Son ; And there- 

after the ſame Lands being Diſponed by the Son in favours of his 
Brother in Law : The ſaid Rights werequeſtioned by a Creditor, as be- 
ing fraudulent; being Diſponed by the Sons Contra& of Marriage;which 
though Onerous, as to Proviſions in favours ofthe Wife, is not ſo as to the 


Son 


@— 
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Son, whom the Father could not advance, or provide in prejudice of the 
Creditors : But 'it was alledged, that the Diipoſition made'by the Son, 
was for an Onerous Cauſe ; and by the At of Parhament,though a Right 
ſhould be found fraudulent, yet athird party acquiring bona fide, by the 
AR of Parliament is ſecured ; and his Right cannot be queſtioned, unleſs 
he be particeps raudis , Or acquire the ſame without an Onerous Cauſe, 
which by the Act of Parliament, is only probable Scripto vel Juramento. 

Yet the Lords enclined to reduce the Rightgranted by the Son, unleſs it 
were offered to be proven, that it was for an Onerous Cauſe; in ref; pect of 
ſeveral prefumprions alledged and informed by the Purſuer : And be- 
fore Anſwer, as to. the Relevancy ordained both Parties to condeſcend 
upon their preſumptions hixc inte ; of Fraud or the Cauſe Onerous for the 
granting of the {aid Right, and to prove the condeſcendence. I have 
ever thought,that the practice of the Lords to ordain Parties to prove before 
Anſwer, as it 15 late, 1saccompamied with many inconveniencies; ſein 
by ſuch Acts, which are not of Litisconteſtation, Proceſſesare ſtill kee 
looſe ; and after that irregular way of probation, the debate of Relevaney 
is again reſumed; to the great vexation, both of Parties, and Lords : 
and after the Lords Interloquitor of Relevancy, there may be again Litif- 
conteſtation ; So that upon the matter there are two Litiſconteſtations in 
one Cauſe. Newbyth Reparter. 

It being again debated, Whar the Certification ſhould bein ſuch Acts. 
viz. Whether the Alledgance ſhould be holden as not proponed ; or that 
the Lords ſhould adviſe : Which ia effect is no certification. 

The Lords were not clear to detetmine.; which is a great Informality 
and a preſſing reaſon againſt that anomolous way. , 


D. 49- Reid contra T ailzifer. 16. Novem. 1666, 


ah 


N. the caſe, William Reid contra T ailzifer and Salmond. It was Found? 
I That a Teſtament is to be thought execnte, ſo that, thereafter, there 
is. no place toa mor Execute, when a Decrect 1s recovered againſt the De- 
bizors ; though the Executor deceaſe betore he get payment : Becauſe the 
Right of the Debt is fully eſtabliſhed in his perſon by the Decreet; and 
hokavies done diligence, it ought not to be imputed to him, that the 
Debitor 1s iz #974 asto the payment of the Debt: And there being Jus 
gr by a Decreet,. and Execution having followed thereupon by 


orning ; afrer which Anaualrenc, though not due expadto, yer becoma- 
eth due ex ker; or by Comprybig at the inſtance of the Executor, and 


Infefrment thereupon; It wereablurd, that all theſe Righes ſhould cva- 
niſh ; which would neceſſarly follow,ifthere were place toa now Execute : 
Seing the Decreets and Rights toreſaid following thereupon, could nox 
be transferred or ſettled in the perſon of the Executor ad oz Execurs ; 
who doth repreſentthe Defunt&t only, and not the Exccutor, at whoſe 
inſtance the Decreet is obtained and Execute. 


D. '50. Parzes contra Blackwood. Eod. die. 
AP" Purves having purfued ReduCtion and Improbation of a Com- 


pryfing, andthe Grounds and Warrands thereof, againft Blackwood. 
| | The 
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The Lords, In reſpect the Compryling was deduced Twenty four Years 
before, did refuſeto grant Certification, againſt the Letters 2d  Executi- 
ons ; and againſt one of the Bonds being Regiſtrate when the principal 
Bonds were given'in to the Clerk Regiſter to ly iz publica cuitod}a - In 
reſpeCt of the Troubles of the Time, and the lots and diſorder of the 
Regiſters; and that the Extract was produced, and the Defender was 
content to abide at the Truth thereof. Hay Clerk, And Newbyth Rex 


porter. | 
D. 51. ' Gowan contra Paip. 24, Novem. 1666. 


N thecaſe, Govan contra Paip, The Lords Found, That an Afſiona« 
tion not being intimated in the Cedents time (and conſequently the 
Debt being in bonis Defunttr) ought to be confirmed: But the Lords in 
conſideration that the Debt was ſmall, Found Proceſs at the Afſigneys in- 
ſtance, he finding Caution for the Quo: efferrand thereto. 


D. 52. contra Miln. Ed. die. 


A n Order being uſed for Redeeming a Wadfſet ; the Executor Credi- 
\ tor ofthe Wadſetter purſued the perſon in whoſe hands the Con- 
ſignation was made for payment of the Sum Conſigned ; And in the Pro- 
ceſs the-uſer of the Order was called, and Decreet was obtained ; but be- 
fore it was Extracted he deceaſt ; and there was debate upon the Oath of 
the Conſignator. The Lords Found, That the'uſer of the Order beiog a 
perſon having intereſt and called ab initio, nothing could be done until the 
Proceſs was transferred againſt ſome perſon repreſenting him. 

In the ſame Proceſs, it was argued amongſt the Lords, whether a Sum 
being conſigned upon an Order of Redemption, the uſer of the Order may 
paſs from it, and lft the Sum without conſent of the Wadſetter? Andit 
was remembered by ſome of the Lords, That uponan Inſtrument of Con- 
fignation Proceſs was ſuſtained at the inſtance of the Wadſetter againſt 
the Depoſitar, in whoſe hands the Sum due upon the Wadſet was con- 
figned, for making the Sum forrhcoming. But 1n this caſe nothing was 
done. 

It appeareth,that after Conſignation, Jus is Qxeſitum to the Wadſetter ; 
ſo that the Sum, being conſigned and ſequeſtrate to his behoof, cannot be 
uplitted withour his conſent. | 


By $3. Leſly contra Bain. 6. Decem. 1666. 


* a purſuit to make forthcoming, after ſerious deliberation and debate 
amongſt the Lords as in a caſedaily occurring, and wherein the Decifi- 
on would be a preparative and practique, 

It was Found, "That a purſuit to make forthcoming a Sum of Money 
due to a Debitor, is in effett Execution ; and equivalent to a poinding * 
\ Seing Money being in nominibus, and not ix ſpecte, could not otherwayes 

be afſofted and poinded ; and therefore could not follow, butupon a De- 
creet, and not upon a Bond not Regiſtrate. 2. 1t was Found, that an 
. Arreitment is but an Inchoat and incompleat Diligence : and notwith- 
' ſtanding thereof the Sum ROT _— 1 bonis of the Debitor : Se- 

ing 
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ing notwithſtanding thereof, Goods belonging to a Debitor may be 
poinded: As alfo Arreſtment being a Negative Diligence, whereby a 
Sum Arreſted is ſecured, fo that the Debitor cannot uplift ; and the per- 
ſon,in whoſe hands the Arreſtment is made,cannot pay or give away the 
ſame, in prejudice of the Arreſter; and as» ?mmobilibus, Tnhibition doth 
not eſtabliſh a Right in the perſon of the Creditor; unleſs he deduce aCom- 
pryſing ; but doth affect the ſame,” fo that the Debitor cannot prejudge 
the Creditor, and his Diligence if he Compryſe: There is Eademi Ratio 
in Arreſtments i» mobilibus. Upon theſe Grounds tt was Found, That 
the Debitor deceaſing, rhe Sums Arreſted being iz ejus bonis, ought to be 
_ confirmed; and thatthe Creditor could not have Action againſtthe perſon 
in whoſe hands the Arreſtment was made; and the Appearand Heir of 
the Debitor called for his intereſt ; but ſhould confirm himſelf Executor 
Creditor. 


D. 54. Monteithcontra E. Calenter and Gloret. 7.Decem. 1666. 


© i HE Laird of Parkley Hamilton as principal, and Hamilton of K;n- 
$$ pgplaſſieand certain others his Friends as Cautioners, being Debitors 
in Two Bonds; Kzze/4ſie, in conſideration that Parkley had Diiponed to 
him a Right of Wadliet which he had to the Lands of Tozch, by a Con- 
tract did oblige himſelf to fatisty and pay the Sums contained in the faids 
Bonds; and to procure Diſcharges from the Creditors to Parkley and his 
_Cautioners: And nevertheleſs having payed the ſaid Sums, he did not 
_ take Diſcharges but Aſſignations to the {aids Bonds, which he filled up in 
the name of Sir Munzgo Stirling of Gloret his own Creditor ; who did 
thereupon Arreſt a Sum due by the Earl of Calender to Parkley : Thereafter 


—————— 


Captain Monteith having Right to Calendars Debt by Aſſignation from - 


Parkley, obtained a Decreet againſt the Earl; which being Suſpended 
upon double | Gy It was alledged for Gloret, that he ought to be pre- 
ferred, in reſpect of his Aſignation and Arreſtment ; whereunto it was 
Anſwered, that Kzzzlaſſie being obliged (as ſaid is) to pay the faids Sums 
had payed them; and whereas he ſhould have taken Diſcharges, he had 
taken an Aſſignation Blank in the Aſgneys Name, and had filled up Glo- 
rets Name in the {ame ; Sothat Aſſignation being- procured by him, and 
lying by him, andhe being Maſter ofit,it was in effe&t his; and he was itn 
the amecaſe, as if the Aſſignation had been granted to himſelf, and he had 
made a Franſlation ro G/oret ; in which the Exception upon the-oblige- 


ment foreſaid to relieve Parkley ; as1twould have been competent againſt 


Kznelaſſie, would have ſecluded allo Gloret his Aſſhgney by Tranflation: 
In this Proceſs G/oret his Oath being taken ; and he having declared, that 
the Aſſfignation was procured by Kyj21aſ/ie; and by him delivered to Gls- 
ret, and rhat he payed nothing to the Cedent,but rhat the Aſſignation was 
iven to him by Kzg/affje,that he might be ſatisfied of certain Sums due to 
Fim be Kznolaſie, which he was to Diſcharge if he recovered payment, 
by vertue of the ſaid Aſſignation. , 
The Lords upon a Debate inpreſentia, preferred Monteith; and found 


the Exception, which was competent againſt Kyngtaie, if the Aſhgnation, 


had been to him and transferred by him to G/orer , is competent againſt 
Gloret ; and that he isin the ſame caſe, as if he had Right by Trantlation 
from Kjnzlafie. This is moſt jait, and tounded upon Law and Equity, 

| cing 


- 
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ſeing otherwayes Fraud cannot be obviate; And, in Law plus valet quod 
agitur, Guam quod ſimulate concipitur aut exprimitur : And, Fiftione brevis 
anus, . Though i appear that it is but one At, viz. The Aſhgnation 
made to Gloret ; yet in conftruQtion of Law, there is two Afts, viz. The 
granting the Aſſignarion blank to Kg /affie, which in the interim before 
It was delivered toGloret was hisevident ; and an Aſhgnation immediat- 
ly made to himſelf, and thereafter the filling up G/orers Name, and the 
delivery of the Aſſhgnation to him,which upon the matter is a Tranſation. 
Spotswood for Montenh. Lockheart, Caninghame, Maxwell, and Weir for 


Gloret, 
cx. Mckenzie contra Fairholm. Ead. die. 


IR George Mckenzie having intented Declarator and Reduction of a 
& Bond Subſcribed by him as Cautioner for his Father ; Ex eo capite ; 
that it was null ip/o jare; in reſpect he was Minor tor the time; and his Fa» 
ther was /oco Caratoristohim, and had not Authorized him, at leaſt could 
not be Author to him iz rem ſwam: It was alledged, that he had not in- 
* tented ReduQtion within the quadriennium utile: And zs tothe Declara- 
tor of Nullity, the reaſon was not Relevant, In regard Bonds granted 
by Minors, having Curators, without their conſent areNull; they being in- 
terdifted eo ip/o that they do choife Curators, that they do nothing with- 
out them ; Bur Bonds granted or other Deeds done by Minors wanting 
Curators, are not Null in Law; but the Minors leſed by the ſame may 
crave to be Reponed Debito tempore by way of ReduQtion : And that the 
Father, thongh he be Tutor in Law torthe Children being Pupils, he is 
not Curator being puberes and of that Age that they may choiſe their 


their own Curators. 
The Lords notwithſtanding Foundthe Reaſon relevant; and declared 


the Bond Nullas to the Puriuer: Cuibuſdam refragantibus, inter quas Ego; 
 wupontheſe Grounds,that theres a great difference betwixt Tutors and Cu- 
rators, Pupills, and Paberes, the Father haveing by the Law power to 
name Turors, and conſequently being Tutor of Law himſeli, and having 
that Authority which may be derived, and given by him roothers ; 
whereas he has no power to name Curators to- his Children, when they 
are of that Age that they may choiſe themſelves: And though he ſhould 
name Curatorsin a Teſtament, his Nomination could not bind his Chil- 
dren. And 2. If Children being Puberes ſhould choiſe any other perſons 
to be their Curators, they would exclude and be preferred in that Office 
to the Father; Whereas habenti Caratorem Curator non datur. 3. Ita Child 
ſhould have an Eſtate a/iunde, and the Father (his Son being pubes) 
ſhould: ceſſare and be negligeht in the Adminiſtration of his Eſtate, there 
could be no AQtion againſt him for his omiffion ; which might be compe- 
tentagainſt him and his Heirs if he were Curator. Gibſon Clerk, S1in- 
clair for Fairholme, the Defender; Wedderb:xrn and Lockheart for the Pur- 


ſuer. 
D. 56. Urquhart contra Frazer. Eod. die. 


Wadfſet being granted by Sir Thomas Urquhart Elder and Younger 


: of the Lands of Brae to Sir James Frazer, for 24000 Merks, and the 
kg Granters 
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Granters of the Wadfſet,being obliged ro warrand the Rental -(beſides Cu- 


ſtumes) ro be Twenty-Chalders of Roſs bear; and to furniſh Tennents, 
and to cauſe them pay the ſaid Duty; and for each Boll undelivered Ten 
Merks: Sir Alexander Urquhart of Cromarty, Donatar to the Eſcheat of the 
ſaid Sir Thomas Elder and Younger ; purſues the Heir. and Executor of the 
Wadſetter, for the ſuperplus of the Rent of the ſaid Lands, exceeding the 
Rent of the foreſaid Sum for diverſe Years; In reſpett the Contra&t was 
uſurary : It wasalledged, by the Act of Parliament 247. Amo 1597, The 
Creditor cannot purſue for the ſuperplus of the Annualrent but by way of 
Reduction of the uſurary Bond, or Contract, with Concourſe of his Maje- 
ſties Advocate. It was Replyed, That Ret per/ſecutoria he had intereſt to 
purſue for what was indebue payed. = | 

The Lords Found, That the Proceſs could not be ſuſtained, without con- 
courſe of His Maqjeſties Advocate; The Act of Parliament being expreſs, 
that the Creditor cannot repeat the excreſcence above the Annualrent ; 
unleſs he concurr withthe Advocate to reduce: which appeareth to be 
provided,of purpoſe to oblige the Creditor to informand concurr with the 
Advocate, for reduceing ſo unlawful pactions. 


D. 57. Urquhart contra Cheyne. Decemb. 8. 1666. 


0 IR Thomas Urquhart of Cromarty having diſponed to Mr. Williams 

Lumiſden a Tenement of Land and Salmond-fiſhing, for Surety of 
4000. Merks borrowed from Lumiſaen ; the abovementioned Sir Alex- 
ander Urquhart having Right by COP tothe aids Lands and Fiſh- 
ing, ard reverſion of the ſaid Wadlet; purſued a Comptand Reckoning 
againſt Walter Cheyne having Right to rhe ſaid Wadlet, and to hear and ſee 
it Found, that the Sum duc upon the Wadfſet was fatisfied and payed by 
the ſaid Walter and his Authors Intromifſions :. It was alledged, : 0 the 
Wadfſet being a proper Wadſet without a Back-tack, the Defender was 
not Lyable to Compt ; and tho he were, he was not Lyable to Compt 
but ſince the date ofthe Right,and tor his own Intromiſſion. It was Reply- 
ed that it wasa Rightgranred for ſecurity,and that by the Contract of Wad- 
ſet and the Eik tothe Reverſion thereafter, the Right was redeemable 
upon payment of the principal and Annualrents that ſhould be unſatisfied ; 
whereas in proper Wadlets, there is an Artichreſis, and the Rents of the 
Land belongs to the Wadfſetter in lieu of the Annualrents, whereto the 
Debiror is not Lyable. 

The Lords Found, "That though the Right was not clear-and expreſs, that 
the Wadletter ſhould have Right for ſurety, and until he be ſatished by In- 
tromiſſion or otherwayes; yet the Reverſion being in the Terms foreſaid,it 
was Aium,and intended that the ſaid Wadlet ſhould not bea proper Wad- 
ſet, butoaly for ſurety asfaid is. 


D. 58. E. Cafels contra Whitefoord. Eod. die. 


He Lands of Damertoun being a part of the Barony 'of Cafils -and 

JF formerly holden Ward by the Lairds of Blairquhan Kennedies, of 
the Earl of Cafſils; and now being in Ward through the Minority of the 
preſent Heritor, who had Succeeded in the-Rightof the ſaids Land being 
acquired tron the Laird of Blairquhan, The Tennents of the faids Lands 


Pure 


AY 
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Purſued a multiple poynding againſt the E. of Cafils and Whitefoord 
now of Blarquhan, and the Heretor of Dalmertoun; all pretending Right 
to the multures of the faids Lani's. The E. of Cafils alledged, that dur- 
ing the Ward they ſhould bring their Cornsto his Miln of the Barrony 
of C'afils, there being no Milns upon the Lands of Da/mertoun. The Laird 
of Blarquhan alledged, that he was infeft in the Lands of Blarquhan and in 
the Miln of Dalhovan, upon a Right granted by Kennedy of Blarquhan cum 
aftrictis multuris & uſitatis;, at ſuch a time as Blarguhan had Right ro 
Blarguhan and Dalhovan and to the Lands of Damertoun : And thar before 
the {aid Right granted by Kennedy of Blarquhan toJohn Whitefoord of Ballach 
Author to this Laird of B/arquhan,the Tennants of Damertoun were in uſe to 
come to the ſaid Miln, and to pay the like multure and ſervice as the Ten- 
nants of Blarquhan did ; and lince the Right, have been in vſe to come cons 
ſtantly to the ſaid Miln. It was Anſwered for C/i/s, that unleſs there 
were an expreſs Conſtitution of Thirlage, the ſaid Lands of Dalmertour 
( being a diſtin Tenement from the Lands of B/arguhan, which hold of 
the King .) cannot be alledged to be aſtricted to the ſaid Miln of Blarguhas : 
And if it had been intended that the Lands of Daimertoun ſhould have beeri 
aſtrited, It would have been expreſt : And when the ſame did belong to - 
Kennedy of Blarquhan,it cannot be ſaid thatit was aſtrifted to his own Miln 
with the foreſaid Servitude, quia res /ua nemini ſervit; and he having Dif 
poned his Miln, it cannot be prefamed that he would have Burdened his 
own [:ands with a Servitude: And though it were clear Kennedy had af. 
tricted the faids Lands of Dalmertoun, yer he could not Conſtitute a Ser. 
vitude withour the Superiors conſent in his prejudice, when the Lands 
ſhoald Ward in his hands. It was replyed by W hieford of Blairquhan,that 
the Superior had conſented to the Thirlage,in fo far as John Gilmor and ons 
Bonar, having Compryled theAaids Lands of Daimerioun from Kynnedy of 
Blarquhan,and having Aſſigned their ſaid Compryling to John V/V hirefoord; 
the faid //hitefoord by Contract did Aſhgn the fame to Kylkeren, with a 
Reſervation of the multures thereof to the Miln of Dalhovas: And the faid 
E. hadgranted'a Charter to K/{keren upon the foreſaid Right. 

The Lords thought, That theſe Words Cum multuris uſitatis, do relats 
only to the quantity of the multures as to ſuch Lands,as can be ſhown to 
be aſtrited : But before Anſwer to the Debate upon the ſaid Charter and 
Reſervation, They ordained the Charter and Contract containing the Re- 
ſervation to be produced, 'I hat they might conſider, Whether ir be ia the 
Charter, and how it is conceived ; and whaf it ſhould operate if it wers 


only in the Contradt. - 
1he Lords enclyne 


were not a preceeding le 
who accept or conſent to ſuc 


D..59. Leſlie contra Leſlie. 20d. die, 


Price Leſlie of Balquhoyn purſued a general Declarator of the Single and 
Liferent Eſcheat of John Leſlie of Balquhoyn, againſt James Leflieand 
his Spouſe as neareſt of Kin tothe ſaid John. It was Alledged, that the 
Horning was preſcribed, the Declarator being raiſed fourty years after 
the Horning. Jt was Replyed, That though Preſcription ſhould run 
againſt the King ( which was denyed ) yet 1n thiscaſe it could not; The 

Gg88 King 


d to think that a clear Reſervation , though there 
e, ſhould import a Conſtitution, as to theſe 


a Reſervation. 
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King being, Minor the time of the Preſcription diverſe years, and the Gos 
vernment being interrupted; So that there was not Temps utile during 
the Uſurpation : And the King, is not. in uſe to diſpoſe of Eſcheats, until 
application be made to his Majeſty: And of the AQ of Parliament, it 
is provided, that the negligence of his Officers ſhould not prejudge 
him. 

' The Lords Found, That the Horning did not preſcribe, 1n reſpett of the 
Kings Minority , and Interruption toreſaid, 

It may be asked, If that reply of his Majeſtie's Minority and Inter- 
ruption, Were not competent? And if the Eſcheat were gifted by a Lord 
of Regality, or a Superior, Qid Juris? And it ſeemeth,that a Horning 
being pexa, and once execute,it doth not preſcribe; Seing the Rebel, if 
he ſhould ſurvive fourty years, his Liferent would tall to the Superior; and 
there is no reaſon that he ſhould Lacrari, and be in better caſe ex culpa, 
and by the continuance of his Rebellion for ſo long a time, 


D: 60. Hume contra Creditors of Kello. 12. Decemb. 1666. 


N a Proceſs betwixt Hary H4me, and the Donator of the Forefaulture 
W of John Hume of Kyllo, and certain others his Creditors; It was Foupd, 
That a Compriſing being deduced before Jaraary 1652, and being the 
firſt effeQtual Compryling, ought to be preterred to the poſterior Compry- 
fings; 1o thar they ſhould not come in together par# paſſu: In reſpett 
tho they were within year and day of the compleating, and the making 
effeQual the firſt Compryling by Inteftment or Diligence, yet they were 
not within year and day of the deduceing the faid Compryling : and the 
faid - Compryſing being before the year 1652. doth not fall under the 
compaſs of the Act of Parliament concernin} Debitor and Creditor ; which 
bringeth in pari paſſu Comprylings led ſince January 1652; and being Core 
refforig Juris Communis, ought not to be extended, 


D. "wp Thomſon contra Stepenſon.; eod. die. 


[* a ReduQion of a Right and Diſpoſition of certain Houſes; being 
purſued ex capite minoris #tatis; It was alledged that the Diſpoſition 
did. bear 500 »werks, to be payed, and the Defender was content to quite 
the right being payed of the Sum. | 
, Ir was Found, T har the Alledgance was not relevant, unleſs he ſhould 
_— to prove it really payed, and profitably employed for the uſe of the 

Er . "TY | 

In this Proceſs the Lords would not ſuſtain the Regfon per fe, unleſs 
Leſion were joyned and libelled, viz. That the Lands were diſponed 
ſine Decreto Judicis. rS, 


., D. 63. Shaw contra 1. Decemb. 1666. 


0 being confirmed Executor to his Brother a FaQtor at Londox; and 
2 diverſe Decreets being recovered againſt him, at the inſtance of the 
DefznGs Creditors; He deſired a Suſpenſion upon that Reaſon, That 
he had done Diligence to recover the Pcfundts Debts and Goods ; and 
that he could got fatisfic the Decreets obtained againſt him , until he 
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ſhould recover the Defuncts Eſtate: and that he was content it ſhould 
be divided amongſt the Defuntts Creditors, according to their Diliovens 
c2s; and therefore craved a Suſpenſion without Caution ; bejng content 
to make Faith that he could not get a Cautioner. 

' The Lords paſt a Suſpenſion as to perſonal Execution only. 


D. 63. Hamilton contra Brown. 15. Decemb. 1666, 


| Amilton of Grange being purſued as repreſenting his Father, upori 
H the Title of Echaving and Gerens pro Herede , tor payment of 4 
Debt of his Fathers: It was alledged, that this Condeſcendence, viz; 
'That he had behaved as Heir, in ſua far as he had granted Diſpoſitions 
of Land belonging to his Father. And 2/9. That he had conſented 
as appearand Heir to ſome Right of Lands appryſed from his Father, Is 
not relevant; unleſs it were faid and alledged, that he had done theſe 
Deeds before the expyring of the Compryling ; ſeing he could have go 
Right after the expyring ot the ſame; and neither could be Heir,nor Gerens 
pro Herede as to \uch Lands: And asto his content, it was not fuſficient 
unleſs he had diſponed. | 
- The Lords \nclined to be of this Judgement, That his conſent heing as 
appearand Heir, ſhould import Behaviour ; and that though the Com- 
pryſings were expyred, he might have an intereft to queſtion the ſame, 
as not tormal or Null, or fatished by Intromiſſion,or by ſome other Ground: 
and that by his conſent he was denuded of that Intereſt ; and therefore 
ſuch Diſpolitions ſhould import Behaving: Yet in reſpe& the Writes 
which wereto be uſed to prove the Paſſive Title were not produced,and 
much may depend upon the wording and conception of the fame. The 
Lords thought fit to ordain before Anſwer, the Writes to be produced, 
and afſigned a Term to that. cfte& : But declared, that their A& ſhould 
be Litiiconteſtation quoad hoc , "That the Purſuer, after the Term is run 
upon the {aid Act, ſhould not get others, as if there were not Litifcontes 
ſtation, Lockhart for Grange, and Birnie tor the Purſuer. 


D.64. Harthaw contra Hartwoodburn. end, wie. 


Oy” of Hartſhaw purſued a Declarator of Property within the Botinds 
x) libelled, and that he had been in Poſlefſion. by paſturing, and doing 
other Deeds of Property,.and debaring the Defender Hartwooaburn an 
his Predeceſſor : In this Proceſs there was an AQ of Litiſconteſtarion ; 
whereof a ReduQtion was intented, upon that Ground, that the Defen- 
der was abſent, and was Minor and indefenſus, wanting Tutors and Cu- 
rators for the time, his Tutor being dead : and that he had a defence 
Minor non tenetur platitare. | 

The Lords Found , If the Summonds had concluded the poſleſſorie of 
 Moleſtation : And if that had been lybelled, that the Purſuer, the rime 
of the intenting the Purſuit, was in Poſſeſſion; would have repelled the 
Defence ( that zo Tenetur )-againſt the moleſtation : But becauſe a De- 
clarator of Right was only lybelled, they reponed the Minor ; And Found 
that non tenetur placitare. Long formacus for Hartwooaburn, and Sir George 


McKenzie for Hartſhaw. | 
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'D: 65. L. Coloil contra Feuars of Culroſs. eod. die. 


He Lotd Colvil being Baillie of the Regality of Calro/s, and lyable 

ro uplift the Taxation of that Abbacy ; And having icharged cer- 
tain of the Vaſſals to pay their Taxation ; They ſuſpended upon that Rea- 
ſon, That a fifth Part more than the Taxation was ſtented upon them, 
on prexence, and in conſideration of Charges. 

The Lords Found, That they could not be ſtented to more than the 
Taxation ; tho the Sheriff and Baillies of Regality be lyable to uplift the 
Taxation. ; 

Yet it ſeems hard, that they ſhould be at the Charges of raiſing of Let- 
ters, and Regiſtration of Hornings, and ſuch like: And albeit the Vaſ- 
fals, who are content to pay their Proportion, ſhould not be lyable to 
more; yet it may appear, that it is reaſon, that when the Sheriffs or Bail- 
lies give in what they have uplitted, their Charges ſhould be allowed. 


D. 66. Hay contra Littlejohn. 16. Deeemb. 1666. 


I:rlejohn having compriſed the Liferent Right of a Tenement in Leith; 
IB the ſaid Tenement became ruinous ; and by the fall of a part of it, 
did cruſha part of the next houſe adjoining to it, belonging to 
Hay of Kpockondie. In a Purſuit Knockonate againſt Littlejohn, for Dam- 
nage and Intereſt. 

he Lords (uſtained Proceſs; The Purſuer proving that the Houſe was 
manifeſtly ruinous ; without neceſſity to lybel or reply that the Purſuer 
had required the Defender to repair. his Houſe : It being ſufficient that 
the caſe'of the Houſe was ſuch as did really require and call for Repara- 
tion, in order to his own Intereſt, ang for preventing his Neighbours: 
. So that it being his Fault, thar he did not repair the ſame, he was lyable 
torefound the Purſuers Damnage: Ard albeitby the AR of Parliament; 
Liferenters may be urged to. find Caution to keep their Liferent Lands 
Sarta teita, and in the condition they found them at their Entry: And 
by the CivilLaw, Neighbours may be urged to find Caution Danni ctn- 
fetti: the ſaid Remedies are not privative, in caſe any Prejudice be done 
before they be taken. 


D. 67. Allan contra Campbel. eod. die. "20420 


Dinample Campbel being purſued as repreſenting his Father, upon the 
© Title of behaving as Heir : It was alledged, that he intrometted with 
the Duries of the Lands condeſcended upon, by a Right torwo Compry- 
ſings againſt his Father: Ir was replyed, The Compryſings were not 
expired the time of tis Fathers Deceaſe, ſo that in efftet he was He- 
retor. - 02" 
The Lords Fonnd, T hat Geftio being magis animi quam» faiti ; The 
Defenders Intromiſſion by vertue of a Title, did not inter Behaving. 


D. 68. Menzies contra Burnet. Decem. 18, 1666. 


ReliCt being provided to the Liferent ofthe conqueſt dureing the Mar” 
riage, and purſueing for the ſarhe ; It was alledged, that the Money 
10 
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in queſtion, which the -purſuer pretended to be conqueſt dureins the 
Marriage, did belong to the Defun& before the Marriage - and ore. the 
Bond was renewed after it : The Queſtion was, what way the ſaid Al- 
ledgance,tendiog torake from the Purſuer the benefite introdvced in her 
favours by Write, and by her Contract of Marriage, could be proven ? 
Yet the Lords enclined to find it probable by the Debitor, and the Wit 
neſſes in the Bond ; Bur before Anſwer, "They Ordained the Defender 
to uſe ſuch Probationas he thought fit, for proving the Alledgance; Re- 
ſerving tothemſelves to derermine what it ſhould import. 


D. 69. contra 18. Decem. 1666, 


Ix a Proceſs againſt an Heir of Proviſion: It was Alledged, that the Heir 

of Line oughtto be firſt diſcuſt : It was Replyed that the Heir of Line 
was conveened and Renounced : And it being duplyed, That the Eſtate 
belonging to the Heir of Line, and whereto he ſhould have Right if he 
were a Heir, ought ro be ditcuſled. 

The Lords Found, No Proceſs againſt the Heir of Proviſion, until the 
Heir ot Line was diicuſſed ; and that the Renounciation of the Heir of 
Line was not ſufficient ; but that che Creditor behooved to proceed to Ad- 
judication contra hereaitatem Jacentem, belonging to the Heir of Line: 


D. 70. Deacon of the Weavers contra the Magiſtrates 
of Edinburgh. 1, June. 1667. 


T HE Deacon of the Weavers being impriſoned by the Magiſtrates of 

Edinburgh, becaufe he had diſobeyed their Order, anent the purring 
in their Hand a Box tor the Poor of the Journey-men ; until ſome Queſti- 
ons betwixt the Maſters of the Trade and the Journey-men of the ſame 
ſhould be decided; did crave by a Bill to be enlarged, upon that reaſon, 
that the Craft had intented a ReduCtion of the ContraQt betwixt their Pre» 
deceſſors and their Journey-Men, concerning rhe keeping and having a 
Box for the Poor of the Journey-men: And that until the Deciſion of 
the Proceſs, the Box ought tobe keeped by their Deacon. 

The LordsOrdained the Complainer to be nrynd, by Conſigning the 
Box in the Clerks Hands. Upon occaſion of the {aid Proceſs, it was agi- 
tated amongſt the Lords, Whether there could be a Contra and Tranſ- 
ation berwixt the Craft and Journey-men, who are not an Incorporati- 
on, and cannot oblige their Succefſors? Seing there can be no Succeſlors 
but of a Perſon or Incorporation; But the Lords, without giving Inter- 
loquitor,upon that point, Ordained the Reduction to be heard ſummarly, 
Gaſan Clerk. Mckenzie alter Lockheart. 


D. 71. Young contra Young. 4. Fune. 1667. 


IX the caſe Toung contra Toung ; It was agitated, Whether a Hus- 
band be Lyable for his Wifes Debt before the Marriage, being proven 
no otherways but by her Oath dureing the Marriage: If the Husband 
declare he does not diſtruſt her, and believeth ſhe hath declared Truth, 

The Lords did not decide the point; but ſome were of the opinion, 
That if the Husband Declare upon J'% that he believeth ſhe did De- 


H h Clare 
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clare Truth, he will-be Lyable; 1n reſpect that by the Law, the Hug- 
band is Lyable for the Wites Debt being Lepally proven: And the 
Queſtion is only, wherher the Wife may declare 1n prejudice of her Hus- 
band ; which ſhe cannotdo, becauſe otherwayes 1t may be in the power 
of an untoward Wife to. undoe her 'Husband * 'which inconveniency 
ceaſeth when the Husband declareth, he hath no reaſon to- diſtruſt the 
Wife, and that he believeth ſhe hath told Truth: The re Queſtion 
will be, Whether the Husband may be urged to give ſuch an Oarh of 
Credulity ? Seing, whatever a Husband thought, yet having an Imperi 
ous Woman, he {hould be forced to comply with her, and todeclare that 


he believerh. her, - otherwayes he would have a miſerable Life. Scot 
Clerk. | | 


D. '72. Thomſon contra Stevenſon. Eod, die. 


N the caſe Thomſon contra Stevenſon, "The Lords Found, that the Ex- 
tract out of the Kirk-Seſſhon Books, is not a ſufficient Probation of 
Ageto infer ReduQtion Ex capite minoritatis ; But the caſe being difficilis 
probationis after a conliderable time ; They Found, that aliquatis p 


robati 
ought to be received, with the Adminicle forefaid. MNorve!, alt. Wallace. 


Hamilton Clerk. k | 
| > W- > 9 Zinzian contra Kinlxh.' Ed. die. 


Inzian having .poinded ; purſted a Spwlzic againſt Kjzzloch, havin 

| meddled with {ome of the poinded Goods: "Fhe time of the adviſe 
ing the Cauſe, the Defender oftered toimprove the Poinding iz data, The 
Lords Repelled the Defence 72 hoc ſtatu, Refſerving Aion : In ref 
the Poinding was produced ab initio; notwithſtanding it was alledoed:; 
that the Detence was noviter wentens ad notitiam ; Which the Lords did 
not reſpect ; becauſe the Poinding being produced ab zitio (as faid is) 
The Defender ſhould have tryed and might have had the ſame Informa 
tion, which he has now ofthe ſame : In the ſame Proceſs, though the 
prichs of the'Goods Spuilzied were not proven, becauſe it is to be preſum- 
ed that the prices contained in Poindings are not too high; And the 
Lords having conſidered the poinding, Found the prices low. Hayſtoun 
Clerk. | 


D. 74. Mitchel contra Mitchel. 12. Fune. 1667. 


HE Lords upon a Bill ordained Witneſſes to be received before Litis- 
conteſt arion - and their Depoſitions ro ly in Retentis ; Becauſe they were 
in Town for the preſent; and were to go to Zzrland and /enes waletudinarit 


and peregre profeeturi : 'And upon ſuch like conſiderations, others. may be 
received Witneſles iz hoc ſtatu. Scot Clerk. 


D. 75. \  Lumiſden contra Summers. Eod. die. 


IN a Declarator of Eſcheat, it was alledged, that the Goods Lybelled 
» were Diſponed to the Defender : It was Anſwered, that rhe Diſpoſi- 
tion was /tapre Rebellione; It was Replyed, That in Fortification of 
EN F+ the 
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the Diſpoſition, 1t was oftered-tobe proven, that the Diſpoſition was made 
tor the price of Corgy,and Straw, and other Goods diſponed to the Re- 
bel; and whereby His Majeſty,and his Donator had benefite ; in reſpe&t 
*the ſame was employed for the Entertainment of the Beaſts, and Sowing 
the Ground, whereof the Encreaſe fell under Eſcheat: 

The Lords Repelled the Detente:: And Found that the Rehel being Ly= 
able only perſonally, for the price of the Goods alledged Diſponed ; and 
the property of the Goods in Queſtion being his; the ſame belonged to 
the King: And the King and his Donator was not obliged to debate upon 
what account and occaſion the Rebel was Debitor to the Defender : Or 
what uſe he made of the Goods Diſponed to him by the Excipient, And is 
in no worſe cale than a Creditor poinding, or Arreſting; orany other per- 
ſon acquiring Right to the property of Goods ; who would be preferred 
notwithſtanding tuch pretences; there being no ſuch Hypotheck that can 
be pretended by the Law of Scor/and. Diverſe inſtances were adduced 
by me to this purpoſe; not only in behalf of the King, but of other 
Superiors and Heretors, as V. G. Ita Superior ſhould purſue Declarator 
ofa Liferent, and it ſhould be alledge4 that afrer Rebellion the Rebel 
had Diſponed a part of his Lands ; And that it ſhould be offered to be pro- 
ven, that the Money for winch the Diſpoſition was given, was lent, for 
acquiring the Right of the Lands ; So that thereby the Superior had benes 
fite thereby : Or it the Maſter were purſueing by vertue of the legal and 
tacirte Hypotheck competent to him, and it ſhould be alledged that the 
Tennant was Debitor to another, for the price of Corns furniſhed for 
Sowing the Ground; In which cates the Superior and Maſter could not be 
fruſtrate upon any ſuch pretences. Birnie, alter 1hoirs & Frazer, Hamil. 
ton Clerk. 


D.- 76. Dalrymple contra | Eod. die. 


ReduQtion of a Teſtament being purſued, Ex eo capite, that the Des 
A funct was fatuns &.incompos mentis: And the Relevancy being que- 
ſtioned; becauſe noAct or Circumſtance, ofqualification was Libelled,in- 
ferring the Defuncr to be in that condition. | 
The Lords Ordained the Purſuer tocondeſcend. ' Wallace alt, Hog; 


D. 77. Harroway contra. Haitly. 14. Fune. 1667. 


Anet Harroway purſued the Heirs of Alexander Haitly her Husband, to 
7 hear and fee the 'Fenor of her Contract of Marriage with her ſaid 
Husband proven, being loſt, as was pretended, the time of the Troubles : 
It was alledged, rhat no Adminicle 1n Write was Lybelled or produced ;© 
And whereas it was Lybelled, that John Nico! was emplayed as Writer 
for drawing of the Contract, the double of it was inſert and extant in his 
Servants Stile-Book ; "The aid Stile-Book being neither a Write under the 
Defuncts hand, nor a Minute nor a Record Extant in any Regiſter, 
could not be ſuſtained as any Adminicle. _ 

The Lords, Albeit it was offered to be proven by the perſons alledged to 
be Writer and Witneſlesto the Contract ; that it was ſubſcribed, and of 
the Tenor Lybelled, and other probabilities were urged ; Yet they did 
not {uſtata the Summonds without an Adminick, upon that conſiderati- 
'S On 
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on1n ſpecial, that our Law, ob Labricam. fidew of ordinary Witneſſes, 
—__ whom there is poſlible no legal exception, deferring o little totheir 

eſtimony, That TranſaQtions, Agreements, or Promiſes above the va- 
lue of 100 pounds cannot be proven by Witneſſes; If ſuch purſvites ſhould 
be ſuſtained, without Admunicles of Writ; ContraQts of greateſt impor- 
tance might: be made up, and provewby Witneſſes ; It was remem- 
bred by ſome of the Lords, that in the Proceſs, Corſa contra Durie, 
The Lords were ſo tender, that upon a contentious debate, a Seaſin 
was found not to be an Admianicle. 


D. 78. Antrobus contra Anderſon, Eod. die. 


{\Eorge Antrobus Engliſh-man, purſues William Anderſon Provoſt of Gla/- 

gow for 234 lib. 13. ſhillings Sterling, due by John Herbertſon, ſome- 
times Baillie of G/e/gow; upon that ground, that being charged to take 
the Debitor upon Letters of Caption, he had refuſed to concur with the 
Meſſenger: It wasalledged,that the Defender was not in fight of the Re- 
bel; and though 1t be pretended, that it was ſhownto the Defender, that 
the Rebel was in the ſame Houſe, in another Room for the time, yet the 
Defender being chief Magiſtrate and Provoſt of the Town, he was riot 
obliged to go himſelfto ſeek the Rebel; and it was ſufficient he was wil- 
ling to ſend his Officers ; and did ſend them to that effe& : Eſpecially it 
being conſidered, that the Provoſt was charged about Nine of the Clock 
under Night; and the Army having come that ſame Night to Glaſgow, 
he was the very time that the Meſſenger charged, with the Quarter-Ma- 
ſer, and other Officers, about the bulineſs of quartering the Forces: All 
which amounteth to a Relevant Defence to free the Defender of an odi- 
ous purſuit ; the purſuer having no prejudice; in reſpe& the Rebel was, 
and 1s notourly Bankrupt, and was impriſoned a few dayes after, and con- 
tinued a long time Priſoner in Glaſgow. 

The Lords Found the Allkedgance Relevant. 

The Lords are in uſe to ſultain ſuch Actions ir ſubſidium againſt Magi- 
ſtrates for payment of the Debt,when they ſuffer the Debitor toeſcape out 
of Priſon;But when a Magiſtrate is charged with Letters ofCaption,bearing 
no Certification, bur Horning, it appears hard to me, that the Law having 
defined and preſcribed the pain and certification, that the Lords ſhould: 
ſuſtain any other penal Action without the warrant of an Act of Parlia- 
ment ; And that the Magiſtrates for a Ca/ps or neglect, ſhould be Lyable 
to the whole Debt, which may be a great Sum. If the Action be 
conſidered, not as a penal Action, but for Damnage and Intereſt, it 
ſhould be only ſuſtained,in ſo far as the Creditor is prejudged ; fo that the 
Debt being either recovereble, and the Debitor in alſe good caſe as before, 
or being Bankrupt the time of the Charge, the Magiſtrates may be de- 
nounced upon the Caption, or cenſured for their Cohtempt, but ought 
notto be Lyable for the Debt i /olidum. Scot Clerk. 


— 


D. 79. Davidſon contra the Town of Inverneſs. Eod. die. 


Here being a Decreet of the Dean of Gild of Innerne/s againſt an Un- 
'IT freeman, Unlawing him in Three Hundred Pounds, for *nong 
| ' 
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and a Suſpenſion and ReduCtion being raiſed of the fame, upon that 
reaſon. viz.' That the Suſpender dwelt without the Towns Jurisdiftion : 
And that by. the AQs of Parliament, Untree-Traders may be charged to 
deſiſt, and to find Caution to thateffect ; But the Town or Dean of Gild 
cannot proceed to procels or unlaw them ; there being no ſuch AQ of Par- 
lament to warrand it ; but only to Charge {as faid 15) and toconfiſcate 
the Goods. 


D. 80. Forbes contra Blair. Eod. die, 


Ottor Forbes and his Spouſe, having recovered a Decreet againſt 
David Eazar ; The ſaid David did grant a Diſpoſition in favours of 
his Mother ; whereof the Doctor and his Spouſe did intent Improbation 
and Reduftion ; and atter long dependence, Certification was granted 
and Extracted ; Butrthe Detender having given in a Bill, craved 10 be Re- 
ned, pretending that the Certification was granted in Winter, when 
the Defender being an Aged Woman, and attending one of her Children 
being Diſtracted, could not come in the time ot a Storm; and within five 
or {ix dayes after the Certification was granted, ſhe came and produced 
the Diſpoſition; 

The Lords before Anſwer, whether they would repone againſt the Cer- 
tification, Ordained them to diſpute upon the Reaſons of ReduCtion. viz. 
That the Diſpoſition was zzter conjunttas perſonas, without an Onerous 
Cauſe; and that the Cogdeſcendence was not relevant, viz. That the 
Diſponer had granted Bond for Aliment and Entertainment- of him and 
the other Children ro his Mother, and for her Terce; In reſpeS& the ſaid 
Pretences were only patched up to colour the ſaid fraudulent Diſpoſition: 
And that the ſaid Diſponer, pexderte lite and after Sentence, could not in 
prejudice of the Purſuer give a Bond, to be the ground of the ſaid Diſpo- 
ſition; Bur if there were any ground of the ſaid pretended Debts, the De- 
fender ſhould have recovered Decreet for the fame : and though the Debt 
were without queſtion, the common Debitor, contrare to the At of Par- 
liament, could not make a voluntar Diſpoſition, in prejudice of the Pur- 
ſuers Diligence; to gratify and prefer another Creditor. It was Anſwer 
ed, That by the Act of Parliament, the Reaſon, (viz. That the Right 
was granted without an Onerous Cauſe) 1s only probable Scripto vel Ju- 
ramento: and that the Diſponer not being inhibited, the Deiender might 
lawfully ib: vig:lare, and take a Right for a juſt Debt: And by the A& 
of Parliament, the Diligence, that difableth a Debitor to give, and a Cre- 
ditor to take a voluntar Right, is not a Dependence or a Decreet, but In- 
hibitions and Hornings, which are fo publick, that the Leidges may and 
ought to take notice of them. | 

he Lords were tender to repone againſt the Certification: and yet they 
thought not good to take away the Diſpoſition upon the Cerrification ; 
ſeing the Write was produced, and not ſuſpected nor queſtioned to be 
falſe; and, the Defender did excuſe and purge her negligence ( as ſaid 
is: ) and the Diſpoſition being in her favours, who was /ab poteſtate Ma- 
riti, and ſhould be defended by him, having her ſelf in Law neither 
welle nor zolle, his negligence ſhould not undo her: And therefore the 
Lords having conſidered alſo the Difficulties in the Debate, upon the Rea» 

; ſon, they reduced the Diſpoſition 1n 77x" aftermentioned, by reſer- 
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ving to the Defender to purſue for the ſaid pretended Debts: ' and de- 
clared, that if ſhe recovered Decreet, ( the, Purſuer always being called, 
that there be no colluſion ) the Defender ſhall come in peri paſſu with the 
Purſuer: and that the Diſpoſition ſhall ſtand to thar effeft only : Both the 
Parties acquieſced to the Deciſion. 


D. 81. Cheap contra Philp. end. die. 


M R. Cheap purſued a Reduction of a Diſpoſition made by 
Philp, in favours of Mr. Joh» Philp, upon theſe Reaſons; That 
it was ſubſcribed by two Notars, and their Subſcriptions did not bear de 
Manaato; and becauſe one of ithe Notars was knownito be of fo great 
Age, that he had not been for a a, employed as a Notar, and that 
he had only ſubſcribed his Name; -The reſt of the Solemn Words uſed 
by Notars when they ſubſcribe 4» ſubfidiam, being writen by the other 
- Gr Therefore another Notar had been alſo uſed, beſides the rwd 
Notars; And that no reſpect ought to be given to his Subſcription, by 
reaſon it was ex Intervallo, and not «#0 contextu. 2. That the Diſpe- 
ſition was #» letto. 17 

The Lords, When the caſe was reported, debated upon the firſt Reaſon, 
and in ſpecial upon theſe Points. 1. Whether in Subſcriptions in ſub- 
fidium by Notars, it be eſſential it ſhould be expreſt, That they ſubſcrib- 
ed ex mandato; and if that ſolemnity may be ſupplied, by offering to prove 
that the Notars were Rogati: It was urged, that Minuts and Abbrevis 
ations of Seaſins might be extended and tranſumed, though none of the 
ordinary Solemnities be expreſt, and therefore ſuch Defetts and Omiſſi- 
ons may be ſupplyed: It was Anſwered, That in Abbreviations, Omnia 
preſumuntur ſolenniter acta;, But when an Inſtrument is complear, or any 
other Write, if it want the Ordinary Solemaities, they cannot be ſupply- 
ed; & ſolennitas non preſamitur, And being only probable by the Write it 
ſelf, it cannot be!made up by Witneſſes. 2, It was debated, Wherher 
a Father or Grand-father could be N otar, in a Write or Right in favors 
of the Son or Grand-child, 

The Lords did demurr upon theſe Points, and thought fit, that be- 
ne Anſwer as to theſe, the Reaſon founded on Letto ſhould be dif 
culled. 14 


— 


D. 82. Watt contra Halyburton. eod, die. 


If Ames Halyburton being infeft upon a Compryſing, in ſome Acres in 
Dirletop, did grant a Diſpoſition of the ſame to Adam Watt, where- 
by he was obliged to infeft him by two Infeftments ; whereupon the 
faid Adam Watt his Son, having Right by Aſſignation from his Father 
purſued William Halybarton as Heir to the Diſponer, for implement an 
obtaining himſelf intett, and thereafter to infef the Purſuer: 1 was 
Anſwered, That the Diſpoſition was in the hands of Adam Wart by rhe 
ſpace of twenty years, and that he had made no uſe thereof: . and that che 
fenders Father had done all that he could , for denuding himſelf of 
the ſaid Right, the ſaid Diſpoſition bearing a procuratory of Reſignation: 
and that the Lands holding Ward, if the Defender ſhouldenter, his Ward 
: | and 
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and Marriage would fall; fo that unleſs the Purſuer would warrand him 
as tothat hazard, he cannor be obliged to infeft himſelf. 

The Lords decerned, reſerving Aion to the Defender for Damnage and 
Intereſt as accords. 


D. 83. Key contra Fleming. -15. Fune .1667. 


Gf e Fleming, having an Infeftment of Annualrent out of the Lands 
of Cambo, and thereafter having compryſed for his Principal Sum : It 
was Found, in a double Poinding and Competition betwixt the ſaid George 
and Gilbert Kyy another Creditor of Cambo, that the faid Gilbert ſhould 
be preferred; in reſpe&t of the ſaid Gi/b-rt his Infeftment in-an Annual- 
rent : That Decreet being ſuſpended, Flemins craved to be preferred, in 
reſpe& his Right of Annualrent was before Kzy's Right: Ir was Anſwers 
ed, That this Infefrment was extinCt and taken away by the Compryling; 
and that he could not now have recourle to it, after a Decreet of Prete- 
rence in foro contradictorio: It was Replyed, That Decreers of double 
inding preclude as to bygones ; but as to the future, all are qualified, 
By any thing that was then ſeen. | 
The Lords were clear, that notwithſtanding of the Compryſing, he 
might have recourſe to his former Right; But the great Queſtion was; 
Whether iJecreets of Poinding the Ground, againtt a Party compearing, 
did include him, fo that he could nor be heard againſt Competent and 
Omitted ? which the Lords did not decide ; but recommended ro the 
Reporter to ſettle the Partics, Gibſon Clerk. 


D. 84. Home contra the Counteſs of Murray. 18. Jane. 1669, 


Ames Home of Beaprie having Aſſigned to the Counteſs of Murray the 
Gift of Eſcheat of Sir John Rink and certzin Debts due by the 
faid Sir Joha ; The Lady, by her Bond, granted that ſhe had got the ſaid 
Right, and obliged her ſelf either to make paymentto the ſaid Fames of the 
forefaid Sums, or to Repone him to his own place: "The Lady being 
purſued upon the faid Bond alledged that it was null, being ornate by her 
during her Martiage without her Husbands conſent : It was Anſwered, 
that thedeſfire of the Summonds was alternative; either topay or Repone 
the Purſuer ;- Er deceptis non decipientibus ſuceuritur. The Lords having de- 
bated amongſt themlielves upon the reaſon of the Law annulling Deeds; 
ftante Matrimonio done by Wives; and ſome argued,that Women Married 
are not in the condition of Pupils who have not j4azciam, nor Minors who 
have not Judicium firmum ; and that they are Lyable Ex aelicto vel quaſi, 
ard ex dolo, The Lords , betore Anſwer to the Debate, whether her Afers 
tion in the Bond, viz. That ſhe had received the Writs mentioned in the 
fame,ſhould be Obligatory, atleaſt ſo far as to Repone thg Purſuer ; They 
Ordained her to be Examined anent the cauſe of granting the Bond. Gizb+ 


fon Clerk. 
D. 85. Fobnſtoun contra Cuninghame. 19. June, 1667. 


Bond being granted to a Husband and his Wife, and the Heirs of 
the Marriage; which failzieing their Heirs ; was Foxnd to pertain 
ro 
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to the Husband after the Death of the Wite in ſalidurs : And that. theſe 
words (their Heirs) ought ro be underſtood Civiliter of the Heirs of the 
Husband, as being _— dignior. 


D. $6. Watſonof Dunnykter contra his V, afeals.'21. June. 166 7 


HE faid Watſor having Feued certain Crofts; with a ſervitude in 
his Muir of Path-head to Winn Divotsand Clay, for Building and 
Repairing the Houſes Built, and to be Built by the Vaſſals ; purſued De- 
clarator that it ſhould be lawtul to him ro improve the Muir, leaving alſe 
much as would be ſufficient for the uſe foreſaid: Ir was Alledged, that * 
the-Servitude did affe&t the haill Muir; and that their Right flowing 
from himſelf could not be reſtrained; & ib; imzputer who did grant it in the 
Terms of the ſaid Latirude. 
The Lords conſidering that it was intended that the ſaid Servitude 
ſhould only be for the end foreſaid, and it would be a prejudice both to the 
publick intereſt which is concerned, that the Country ſhould be impro- 
ven, and waſte unprofitable Grounds Laboured; and to the purſuer alſo; 
without the leaſt advantage to the Detenders: "They therefore Ordained 
alſe much Ground to be ſet apart, as might more nor ſufficiently ſerve 
for the uſe foreſaid ; and allowed the puriuer to labour and improve 
the reſt, without prejudice to the Defenders to maks ufe even of the reſt 
dureing the time 1t continueth in the preſent condition and not laboured ; 
And it cafe it ſhould happen upon any occaſion, that what ſhould be ſet 
apart for the Feuers uſe toreſaid, ſhould prove ſhort and not ſufficient for 
that uſe, they reſerved Liberty to them, to have recourſe to the reſidue; 
and granted viſitation tothe effect foreſaid. 1» preſentia, Lockheart and 
Cheap alter Mckenzie. 0 


D. 87. Hay of Stravan contra Oliphant. 22. June, 1667. 


T was Found, That a Miln-dam could not be drawn from one ſide of a 
Burn to another, without a Servitude or conſent of the Heretor having 
Lands 0a the other ſide ; and that the Heretor 1s not _ todebate, whe- 
ther he had prejudice or not ; The Lands on the other fide being hisand the 
Burn medio-tenus. ' 2; It was alſo Found, that he might lawfully demoliſh . 
the Dam; unleſs it werealledged, that the Miln had gone the ſpace of 
Fourty eight Hours ; So that it might have come to his knowledpe that it 
was a going Miln. Hay/toun Clerk. 


D. 88. L. Blantyre contra Walkinſhaw. 2. Fuly, 1667. 


I a ReduCtion the Lord Blantyre contra Walking ſhaw, Ex capite minorita- 
tis; It was Found thatthe granting of a Bond though with conſent of 
Curators, being perſons above all exceptions, was Leſion ; and thar it was 
not ſufficient to alledge that the Money was aQtually delivered to the Cu- 
rators ; or tothe Minor intheirpreſence; unleſs it were alſo alledged that 
it were converted to his uſe. | 
'Fhis ſeemerh hard, for the borrowing of Money by the Minor whoſe 
Afairs may requirethe ſame, was not Leſion ; but the miſemploying of it, 
which is the fault of the Curators. wy 
| . $9. 


he | 
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D. 89: contra Eqd. die; 
AN Aſſignation being tnade to Mails and-Duties of a Tenement of 


Land, tor the Year in which it was granted, and in time coming 
- Without Limitation: The Lords Found, - That the Heir cf che Cedent 
ought to have a tormal and valid Diſpoſition of the Land, wherupon the 
Aſſigney nay be Intett; Seing otherwayes he could not be ſecure as to a 
perpetual Right to Maills and Duties againſt a Singular Succeſſor ; Ez con- 
cefſo Jurtconceduntar omnia ſins quibus explicari has, war's 


D. 9o. Mcbrae contra Mclaine. 8. Fuly. i 66+, 


N the Proceſs M:brae contra Mc/aine, being for removinga Tutor ſu- 
ſpe& ; upon many Grounds, and inſpecial, that the Tutors Father 
had been Tutor to the Pupils Father and had not compred ; and that the 
Tutor and his near Relations had Queltions and Actions of great impor- 


tance with and againſt the Papil. | 
The Lords inchned, That another Friend ſhould be joined to the Tu- 


tor ; But no Anſwer was given by the Lords to the Diſpute: only the 
purſuers Procurators got a time to condelcend upon a perſon fit tobe 


joined. 
D. 91; Crie contra E. Finlator. 9. Fuly. 1667; 


A Creditor having obtained a Decreet iz /ubſid;um, for payment of his 
Debts, againſt rhe Magiſtrates of Dundee; and having Aſſigned the 
Bond wherupon the Debt was due to the Magiſtrates, they purſued the 
Cautioners in the Bond ; who alledged, thatthe Debr and Bond being fa- 
tisfied by the principal or Town of Dazdee,, who was Lyable /oco Rez ex 
delifto, the Cautioners were liberate,* -, 

The Lords did demurr and delay to give Anſwer. Vide infra 24. Ja 


nuary. 1668, 
D. 92. Grange Hamilton contra Smith. Eod. die. 


JT He Lords Found, That as the payment of Annualrents, ſo the pays 
ment of Feu-duties may be proven prout de Jure. * Hey Clerk: 


D. 93. Watſon contra Law. 15. July. 1667, 


N the Proceſs Watſon contra Law, It was Found, That Kjrklands being 
Diſponed with abſolute Warrandice ; The Diſponers are obliged to 
warrand from the Deſignation of a Gleib : Though it was alledged, that 
ex natura rei, and not ex defectu Juris, The ſaid Gleib was evicted. 
_ Thereafter it was Found in the ſame Cauſe ; That the Deſignation bes 
Ng as to Cows, and Horſe-graſs; and upon a Law ſupervenient after the 
Diſpoſition.” viz. An AQ in the late Parliament; The Diſponer ought not 
to warrand from a Supervient Law, 
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D. 94. contra Fad. de. 


'Xhibition being purſued by an Appearand Heir, to the end he ma 
adviſe, not only as to the Writes 1n favours of the DefunQ, but fac, 
as were granted by him. 

Toe Loras ſaperceeded to give Anſwer as to the laſt Member, until 
they ſhould conſider the ACt of Sederunt : It being, alledged, by ſome of 
the Lords, That by an AC of Sederunt it was ordained, that no perſon 
ſhould be forced to exhibite Writes granted: by DefunRs, in favours of 
himſelf or his Authors, Except Writes granted by Parents; Or Husbands 
in favours of Wives and Children. 


D. 95.  - Hanulton contra Symenton. 16. July 1667. 


FF was Found, That the Mother,being Liferenter of all that could belong 
to the Daughter as Fiar and Heir to her Father, was obliged to enter- 

tatn her; and ae fatto having entertained her, could crave nothing for 

her aliment, though the time ſhe was entertfined, ſhe was only appear- 


and "4; and thereafter was about to renounce to be Heir. Hamilton 
- Clerk. 


D. 96. Elleis contra Keith,” eod. die. 


HE Lords, upon debate and deliberation, Found, That a Perſon 

addebted in payment of a Sum upona Wadfſet, may pay his Debr, 
and take a Renunciation, tho the Creditor granter be nbibited ; and thas 
Inhibitions do not afteft Renunciations. 

The Reafons that moved theſe that were for the Deciſion,are. 1. That 
Inhibitions do hinder the Liedges to purchafs from Perſons inhibited, 
but not to borrow Money from them ; and as they may lawfully pay the 
Sums they borrow, ſo they may take Diſcharges and Renunciations. 2. 
When a Perſon does grant a Renunciation of a Wadfer, he doth not grant 
a Voluntar Right, but only a Diſcharge upon the matter, which in Law 
he might be. iorced-to give,upon an Order of Redemption. 3. A Perſon 
inhibite might take Payment and grant Diſcharge of an heretable Bond, 
even before Sums due upon ſuch Bonds became arreſtable. 4. It In- 
hibitions fhoald afet Renunciations of Wadſers, then they could not 
be granted without conſent of the Creditor who had inhibited, even after 
an order of Redemption. 5. 'The Inhibition, where it mentioneth and 
prohibitetl} Renuncaations , is to be underſtood of Voluntar Renuncia- 
tions, . which the Party inhibite 1s not obliged to grant; As v.g. An He- 
retor having a Bafe Right irredeemable, fhould after Inhibition renounce 
the fame. 6. Tf a Wadfet had been granted before the Inhibition, the 
Creditor may renounce, becauſe in Law, and by the Contra& he is 0- 
bliged upon payment to renounce, ſo that itis nota voluntar Deed ; And 
there is eadem Ratio tn Wadfersatter Inhibition ; feing the Right is gran- 
ted with thar condition that upon paymear the Crediror ſhould renounce; 
And as I may grant a Righrto a Perfon inhibited, fo I may grant it with 
that Quality, rhat he ſhoutd be obliged to re-diſpone, in which caſe he 
may lawfully diſpone back again, notwithſtanding of the Inhibition. 

, 6 D. 97. 
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D. 97. Ker contra Ker. eod. die, 


f Ki Lords Found, That an Executor, notwithſtanding of the Oath fie 
ven upon the Invenrar, the time of the Confirmation, may be urged 
to declare upon Oath, whether ſince the Confirmation, it is come to his 
. Knowledge, That ſome Goods and Debts were omitted, which he did 

not know the time of the Confirmation, and whether he has gotten grea« 
ter Pryces than are contained in the Inventar. Gibſon Clerk. 


D. gS. Sir James Keith contra Lundie, eod. die. 


Deereet being obtained againſt Sir James, a charged to enter Heir 
A of Tailzie ro his Brother Alexanaer, in foro, for payment of a 
Debt due to Lundy; Two Exceptions being proponed and admitted;and 
the Terth circumduced ; he ctaved to be reponed againſt the faid Decreet, 
Alledgeing that the Procurator, Who pretended to compear for him in 
the Decreet, had no Watrand, and was fick for the time. 
The Lords inclitied to repone him as to perſonal, but not as to real Ex- 
ecution: and delired the Reporrer to deal with-the Party to conſent. Hi- 


"Hilton Clerk. 


D. 99. Hermiſton contra L. Sinclair. 1 , July 1667. 


F JErwiſton being bound to pay to the Lord Sixtlair his Brother, out of 
the tirſt and readieſt of the Rents of the Eſtate of Szclarr, a certain 
Anmity. 

The Lords Found, "That he ought to pay the ſaid Annuity entire; tho 
he pretended he was not obliged ſimply, but out of the Reats; and thas 
the ſaid Rents, in reſpett of the real burdens upon the Eſtate, and the 
low Rates of Vittual, would nor extend to fatisfie the ſame : Seing he 


was obliged to pay out of the firſt and readieſt. 
D. 100. Lady Burgie contra Strachan, eod. die. 


Baſe Infeftriietit given by a Husband to a Wife, was fuftained after 

the Hutsbands deceaſe, as publick and cled with Pofſeffion, albeit 

the Husband was rot in Pofſeſhon the time of granting the Right: In 

refpeQ, either he, ot others by redeetnable Rights and Tacks given by 
Him, came in Poſfeſfion thereafter. | 


D. 101. Fyſe cofitra Dat® int Perth, 6 . Novemb: 1667. 


A Peels in Perth, havihg put his Son with a Neighbour to be his 
Prentice, and the Boy having diverted from his Service, the Father 
' was purſued for Damnage and Interetft fultained by the Maſter, who 
did referr to the Fathers Oath his abſence and diverting: In which Pre 
ceſs, the Father havitg, deckared with a Quality , 'T hat the Matter had 
beaten and pyt away his SON. | 

The Lords Found, The Quality being /uper fatto alieno, did reſolve 


in an Exception, which he {hould have proponed, and cannot be pro- 
>" +608 Ven 
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Sh. 


' ven by his own Oath: And yet though the Procels was a Suſpenſion, 


wherein there had been Liriſconteſtation, as ſaid 1s; The Lords, did give 
a Term to prove the ſaid Quality. Procurators Fyffe alter Chambers. 


D. 102. Duke and Dutcheſs of Monmouth contra Scot of 
Clarkingtoun. 12, Novemb. 1667. 


Equiſition being made by the Duke of Monmouth and his Lady, to 
R Sir Laurence Scot of Clarkingtoun, for a Sum of Money ; But the 


: Notar having deceafed before his Inſtrument of Requiſition was exten- 


ded. and there being only a Minut of the ſame unſub{cribed, rhe ſaid 
Duke and Dutcheſs purſued Clerkingroun for extending and making up 
the Inſtrument; and craved that Clerkingtoun and rhe Witneſſes might 
be examined to that purpoſe: and that upon Probation, that the Re- 
quiſition had been made conform to the faid Minut, an Inſtrument un- 
der the Clerk Regiſters hand ſhould be equivalent to an Inſtrument. 

The Lords Refuſed the faid Deſire, in reſpe& the ſaid Minute was 
neither ſubſcribed by the Notar, nor 1in his protocal; Lockheart alter 
Spot ſwood. ph To 

And that Requiſition and ſuch As Legitimi cannot be proven but by 
Inſtruments perteQed as to all neceſlary Solemnities, at leaſt the Minutes 
of the ſame under the Notars hand, And tho the Debitors or Party con- 
cerned may know ſuch Deeds were done de fatto; they may be ignorant 
and are notobliged to declare, whether they were Legally doneor not. 


D. 103. Allanus Henderſon contra I 4. Nov. 1667, 


=_ Q”* facti ſpecies (que ſequitur) dubia 8 perplexa, & de ea diſcep- 
cs 


tatio in apicibus Juris eft, cam & argymenra ultro citroque ad- 
« uf ex Jure Civili, Juris iſtius Idiomate, Latine viſum eſt ſubjicere. 
« Sequitur ſpecies facti. * : 
« Nintanus Henderſon nauta & incola ville, quz vulgo nuncupatur S4- 
« ljne Preſtoniane, peregre protecturus ; nec iummemor periculorum, qui- 
&« bus nautz '& navigantes obnox11 ſunt ; de rebus {ſuis &- patrimonio 
« (quod exile. fatis erat) in prediis urbanis, & quibuſdam tenementis in 
« villa iſta ſitis, diſponere ſtaruit : quod tecit Chirographo ſeu Inftrumen- 
« to, ſedadeo informi & Styli ancipitis & *dubu, ut acerrime Diſputatio- 
< nj anſam prebuerit, utrum Teſtamenti & Donationis mortis cauſa, an 
«;nter vivos Jure cenſeri debeat : Ejus Clauſulas, & tenorem brevi- 
« ter perſtringam : Cum eflet cclebs,nec liberos, nec fratres haberer, ſed 
« farorem unicam,cam preterit-nulla de ea mentione facta : S prefatus de 
« nrofe&tione ſua & de morte ; quod haud Ignarus efſet ea nihil efle cer- 
« tius; nec minus hora & tempore quo efſer obeunda nihil eſſe incerrius: 
« Jdegamore & gratiaduCtus, quo prolequitur Allanum Henderſon Ninmanxt 
« Patrui ſui fililum, nominat (ipla verba) & conſtituit dictum Allanun 
« hzredes Executores & Afignatos ſuos, ejus hzredes & Succetilores & Do- 
« natarios in rem ſuam irrevocabiliter ; In & ad ſua 'Tenementa domos et 
« terras arabilcs jacentes in villa dicta ; & ad omnes ahas terras heredi- 
& rates & bona. que in polterum ad ſeſe pertinere contigerint ; cum plc- 
« na poteſtate dicto Allano ſuiſque predictis, liiplum mori nec in patriam 


redire 
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« redire contigerit, intrare& confirmationem obrinere a Domino directo 
« 8& ſuperiore, in & ad dictas terras Tenementa, uſquefrui & pofſidere; 
« Transferendoin dictum Allanumejique predictos, omne jus uwum tam 
« proprietatis quam polleſhonis ; & excludendo agnatos & neceſſarios ſuos,, 
« & proximos cognatos quoſcunque ; cum ceſſione omnium Inſtrumento- 
« 1m & Evidentiarum dicta Tenementa & Terras concernentiutn : Refer. 
&« yzando tamen ( iplifſima verba, que notanda ) fibt ipft tantummodo, 
« poſt ſuum in patriam reditum, revocare, reſcindere, irritare, & 
« annullare preſentes literas tanquamy nunquam tuiſſent ; & dictis Terris 
« aliifque uri & pro arbitrio & libiru ſuo de 1is diſponere: cum Clauſula 
« Repiſtrationis. Ninianus ex Protectione Redux in patriam, diem 
« gþiit.- Ex eo Inſtrumento egit ad implementum prxdictus Allanus, ad- 
& verſus ſororem & h#redem dicti Niziant; Excipiebat Soror, & pro 
« ea Advocati arguebant, eam non tenerifed abſolvendam his argumentis; 
« Teſtamentis, Legatis,& mortis cauſa Donationibus,res mobiles tantum dif- 
& ponuntur,nec exomnes ſed quz ExecutoribusRelictz & liberis cedunt; 
« |jbata & ſubducta ea parte mobilium, quz Jure hzrediratis heredi, mori- 
« bus noſtris, relinquitur : Nec fatis efſe aliquem tum velle tum poſſe de 
« rebus ſuis diſponere, nifi accedat modus habilis; forma enim in civilbus 
« & conceſſionibusdat efſe rei: cum igitur tenore In{trumenti perpenſo ; 
« ;n comperto ſit, Teſtamentum, faltem ei affinem donationem mortis 
« cauſa cſle; ſequitur eo Teſtamento de prxdiis furs truſtra nec modo habi- 
« | diſpoſuiſſe, & donationem inanem & inefficacem efle: Quod autem 
« Inſtrumentum- & Donatio in eo contenta, 'Teſtamenti & Donationis 
&« mortis cauſa Jure cenſeri debeat, facile evinci, tumex prezfatione & ver- 
« bis narrativis; tum exclauſula diſpoſitiva, nec non & exclauſula & ver« 
« bis Executionis: Ex prefatione liquet, donationem conceflam non tar» 
& tum contemplatione verum etiam commemoratione mortis, & verbis in 
« Teſtamentis & egzuſmodi donationibus Teftamentariis folennibus ; nec 
<« non ex ipſis conceſſionis verbis conſtare, donatorem voluiſſe teſtari vel 
« mortis cauſa donare ; nominat fiquidem dicturn Alarum enique pre» 
« diftos, ſuos hzredes & ſucceſſores ; nominare autem & conſtituere  he+ 
<« redes &;Succeſſores ſunt verba penitus Teſtamentaria ; Et in Donatios 
« nibus inter vivos nec apta nec uſurpata: Accedit, quod cum definitio No» 
« nationis mortis cauſa (it, Cum aliquis vult ſe magis quam Donatarium, 
« eumque potius quam heredem rem ſuam habere; eam diſponentis VO» 
« lJuntatem. fuiſſe certum eſt ex clauſula executiva, & poteſtare diftis bonis 
« & terris fruendi poſt mortem ſuam ; aliis cognatis & proximiori- 
« bus ſubmotis & exclalis : Cum Donario aliqua conceditur metu & ins 
« tuity periculi imminentis, eo ceſſante, & donante incolumi & ſuperſtite, 
« ceſlat & evaneſcit donatio; Donatio autem, de qua agitur, tacta elt meru 
« periculi ex navigatione periculoſa, imo fub conditione {i Diſponentem 
« mori contigerit ; cum igitur in patriam redierit, nec conditio exftiterit, 
« conſequens elt Donationem inanem & irritam eſſe. Dato Nonationem 
« inter yivos, & puram elſe ab omni conditione {uſpenſiva,; . extra omnem 
« Quzſtionisaleam eſt, eam fatam fub condirione Reſolutiva ; Siqui- 
&« dem poteſtate concefla ex donarione, Terris alii{que donatis fruend1 & 
« poſſidendi, {i Donantem ſine reditu in patriam mori contigerit ; a -Con- 
« trario ſenſu ſequitur, ſin in patriam incolvmis redeat, rebus donatis nec 
& fr. nec polſidere licere ; {ed donationem nullam, extftente conditione 
&« ſub qua reſolvitur Donatio iſta : Er fi ſupponatur inter vivos nec ſub con= 
_ ” L111 ditione 
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« dirione ſuſpenſa nec reſoluta; ſine dubio a Donatore revocari potuit 3 

« & Revocata eſt poſt reditum ; & probaturos recipiebant Rei, Inftru- 
« mentum donationis penes donantem repertum fuiſſe,; Inftrumentum 

« 2utem penes Debitorem aur concedentem repertum, cenſetur liberatum 

« aut revocatum. . apt 

« Quod nunc fit penes atorem,non ſequi, ei rurſus a donante traditum, 

© & iterata Traditione donationem Reviviſcere; nifi doceatur quando 

« & quommodo ad-cum pervenerit ; hieri enim potelt ut tempore mortis 
« penes donantem fuerit, & aQoris dolo ſubſtractum. o - Ye 

« Pro Actore Replicabatur, Jnſtrumentnm diſpoſitionis & donationis, 

« inter vivos Jure cenſendum ; & actionem cx coefficacem eſſe ; mentem 
« donantis fuifle donarionem concedere irrevocabilem f1 peregre mort 
« contigiſſet ; {in rediifſet revocabilem ; hoc caſu poteſtatem revocan- 
« di retinuiſſe, ſed ea haud uſum ; nec enim Inftrumentum aur ſcriprum 
« exſtare quo Teſtatus fit donationem revocari: mentiexprimende verba 
« haud defuiſſe ſatis .apta, & diſpoſitioni inter vivos idonea ;- donaſle { : 
« jrrevocabiliter & Jus = omne tam poſleſſionis quam proprietatis tranſ- 
« tulifſe, cum potelſtate fruendi & poſſidendi : & ceflio evidentiarum; & 
& Regiſtrations clauſula ſunt nature penitus Heterogenez & a Teſtamen- 
« tis alienz; Si Donator revocatione facta peregre deceſfiſſet revocatio- 
& nem Actori minime obfuturam ; Si Actor ſuperſtite donatore mortuus 
«fuiſſet donationem haud inanem, fed hzredibus Actoris, efficacem fore : 
« Ea argumenta concludere donationem, Teftamenti naturam haud fa- 
«ere; cum in Teſtamentis ambulatoria ſit voluntas & przmoriente do- 


- E natario aut legatario evaneſcunt Legata & Donationes : haud diffiteri 


« donationem iftam quibuſdam clauſulis, donationi mortis caufa affinem 
* yideri: Sed quod de Hermophrodito Jure cautum eſt, haud inepte'8& 
* hic accomodari, & quod prevaler inſpiciendum. 

«Adargumenta pro Reo Reſpondebatur: Ad primumyhaud incongruum 
&«effe mentis & valetudinis compotem, & 1n legitima poteſtate conftitutum, 
«© nno & eodemn Inſtrumento, de rebus fuis tam mobilibus quam immo- 
« hilibus diſponere poſſe ; {i quis enim peregre profe&urus Teſtamentum 
« condat, & Executores 1inſtituat , et eodem Teftamento de tercis ſuis 
« diſponat per verba formalia & idonea, addito mandato de Reſignatio- 
« ne facienda, & Safinz'przcepto: Salina & Reſignarione ſecuta, eo ca- 
« ſu, fi dicas nec Teftamentum nec Diſpoſitionem valere, abturdum erit 
« quz ſeorſim licitz ſunt rerum ſuarum donationes, illicitas fieri, quod 
« nul uno Inſtrumento, celebrate ſunt: - Si dicas Teftamentum tan- 
* tum valere, ratio reddi non poteſt, cur Teſtamentum & mobilium do- 

*< natiomagis valeat, quam Diſpoſitio & rerum immobilium Donatio, cum 
© in hac non minusconcurrant poteltas & yoluntas,%& modus & conceptio, 
« idonea & ſolennis : Supereſt jgitur utrumque valere. Preterea reſpon- 
« derur, falſum efſe quod afſeritur , donationibus mortis cauſa de terris 
*«& rebus immobilibus diſponere haud licere ; cum nihil frequentws fit 
< contraQtibus & donationibus, quibus, proximioribus excluſis, hzredes ali 


© (Tut loqui folemus) Talie & Provifionis inſtituuntur. 


* Accedit,quod Donator AQtorem Donatarium conſtituerit;» & verbum 
«iftud proprium fir donationis inter vivos; nec officit quod etiam hz- 
* redem $ fſucceſſorem nominarit, cum «tile per inutile non vitietur. Ad 
«Secundum Reſpondetur; Dato, Donationem efſe mortis cauſa, non ſe- 

«c 1407: 
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© quitur invalidam efle; ſuperius enim diQtum eſt in contraQibus & ob- 
© Iigationibus de ſucceſlione Talliats, de rebus immobilibus & przdiis nos 
< quotidie diſponere : eas autem donationes efle mortis cauſa, patet ex 
* przdita Definitione mortis cauſa donationis ; & quod otfines de ſucs 
* ceſſione contraftus, mortis contemplatione & plerumque non fine mors 
© tis comMmemoratione fiant, & effeftum poſt mortem ſortiantur, & in 
* jis ambulatoria fit voluntas, niſi accedat paQtum de non revocando. Ad 
© Tertium Reſpondetnr, falſlam eſſe Propofitionem ; nec enim ceſſante 
« cauſk impulſiva ceſſat effetus; nec qui periculo. imminente morralita- 
* tis admonitus, Teftamentum condidit; fi periculum effugerit aut elu- 
« Aarus fuerit, eo minus in voluntate eadem perſeveraſſe cenſebitur; & 
*© teſtatus diſcedir niſi revocaſſe conſtiterit. Ad- Quartum Reſpondetur, 
<« Diſpoſitionem reditu eveniente, haud nullam aut irritam <ſle, ſed revo- 
&« cabilem, id ex eo demonſtrari ; Guod fibi foli & tantummodo reſerva- 
<rit, {i domum rediret, poteſtatem revocandi; fi enum inanis & caduca 
* fieret Donatio, in caſu reditus, quorſum ilta poteſtas & ſibi foli reſer- 
«* yara, revocandi donationem, quoad: omnes, 1pſo conditionis eventu ex- 
© tinctam & revocatam. Ad Quintum & Sextum Reſpondetur, 8& Ne- 
«52tur, inftrumentum poſt Donatoris reditum penes eum efſe; & 
** penitus ſupervacuum diſceptare an penes eum fuerit, cum nunc penes 
« actorem fit, & fibi a donatore traditum, nec neceile eſt docere quo« 
* modo & quando ad fe pervenerit. | 

« $e4/45 Interlocutus eſt, Donationem 1iftam Teſtamenti raturam haud 
«{apere, ſed validam & efficacem eſſe: Sed fi conſtiterit & probatum fu- . 
& erit, penes donantem inſtrumentum polt ejus reditum fuiſſe, tuna 
« revocatum & irritum eſſe. 

« An autem, eo quod penes actorem nunc ſit, a revocatione diſceſſum 
« ſit & reviviſcat Donatio, interloqui ſuſtinuit : & ulterius inquirendum 
cenſuit quando & quomodo ad attorem pervenerit. 


D. 124. Whitehead contra Straiton. I 4. Novemb. 1667. 


bert Whitehead of Park purſued John Straiton Tackſman of the Park 
of Holy-rood-houſe, for the price of a Horſe put in the faid Park, to 
be paſtured for 4. bil. per night ; which after ſearch cannot be found : 

It was Alledged, "That by a Placad affixed upon the Gate of the Park, 
It was intimated, that the Keeper of the Park would nor be anſwerable 
for any Horſes put therein, although they ſhould be ſtolen, or break their 
Neck, or any o:her Miſchief or Hazard ſhould overtake them. 1 was 
Repled, That by the Law Naute,Caupones, Sc. the Keeper ex conduttois ly 
able ; unleſs it were alledged, That it had been exprelly agreed, rhar he 
ſhould not be lyable; or at the leaſt, that it-was known to the Purtuer, 
that ſuch a Placad was affixed, when he put in his Horſe. 

The Lords, Before anſwer, ordained the Reporter to enquire, and hear 
the parries upon the terms of the Agreement, when the horſe was put 
in: whether it wastold or known to the purſuer, that the keeper would 
not be anſwerable. Caſtleh1ll Reporter. 
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D. I05. Gardiner contra 'Colvil. 16. Novemb. 1667. 


N an ation Gardizer contra Colvil; the purſuer being gje&ed during 
her Huſbands abſence out of the countrey, and when it was ſuppoſed 
he was dead, * . | 
The Lords ſuſtained the purſuite; Though the time of the adviſeing 
the probation, It was offered to be proven that he was living: and did dee 
clare, that albeit the Husband were at the Barr, they would give the 
Wife the benefite of Juramentum in item, 10 reſpect of the wrong done 
by the Defender, and the particulars and quantities could not otherwiſe 

be proven. Aﬀor Longformacus alter Wallace. Caſtlehill Reporter. 


D. 106. T rotters contra Lundy. | 20. Novemb. 1 667. 


"THE Children of George Trotter in Fogorigibeing confirmed Exccu- 
tors to their Siſter 1/obe! Trotter, purſued James Lundie Cautioner 
in a Bond for James Trotter of the Eaſt-end of Fogo, for the Sum there- 
inconteined:  # was . Alledged, that the faid James being Heir to his 
Grand-father Alexander Trotter in the Eaſt-end of Fogo, and the ſaid George 
Son to the ſaid Alexander and Executor to him, they did tranfa@t 'together 
that the Movables —_— to the ſard George as Executor ſhould remain 
with the Heir ; and the faid James and the Defender as Cautioner did for 
the cauſe foreſaid grant the ſaid Bond blank in the Cteditors name where- 


In the ſaid George filled up the name of John Trotter in Cheſter his Brother ; 


and procured from him an Aſſignation for the ſaid I/obe/ his Daughter; 
And that thereafter upona Submiſſion berwixt the ſaidGeoyge and Alexander 
Trotter Son to the faid James granter and principal Debitor in the faid 
Bond, The Arbiters ordained the ſaid George to give back to the faid 
Alexander the” faid Bond , + and Afſignation, with a Diſcharge 
thereof; and therefore the ſaid I/obel being i» familia paterna, and the ſaid 
Bond and Aſſignation being taken and procured as faid is, by the ſaid 
George the Father in favours of the Daughter who hath no viſible 
Eſtate or means to acquire any ſuch Right, he was ſtill maſter of. the 
ſame: And it being ordained to be Diſcharged (as faid-is ) the faid 
Debt is Extint. Ut was Anſwered, that the Bond being filled up and Re- 
giſtrat in the hame of the ſaid John Trotter, and the famen being Aſhgned, 
and the Afſignation in favours of the ſaid 1/obe/ intimat; and after her 
deceaſe, her Executors having confirmed the faid Debt;all before the ſaid 
Submiſſion; her Father could not by the Submiſſion or any other deed 
of his, Evacuat the faid Right Eſtabliſhed in the perſon of x & ſaid 1/obel 
and her Executors: And as to the Prattique betwixt Monimesk and Pir- 
tarro,wheteupon the Defenders alledge ; it doth not quadrate to the Bond 
in queſtion, it being neverdelivered Bit depolitat in'the Uncles hand, Mo- 
ther Brother to the Child ; and in the ſame cafe I; was Found, That the Fa- 
ther could not retract a reall Right made in favours of his Child and Heir : 
And here there is. Eadem Ratio. 

The Loras Found, That the Father being Maſter of a Bond or Right, 
whereupon nothing followed, being granted by himſelf ; may throw ir 
in the fire, 'and may conſequently Diſcharge it: Butthe faid Right being 
made publick,and compleated by the delivery,and which is equivalent, by 

| ſome 
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ſome publick deed, by Intefrment if jt he Heretable ; or Aſign * 
aniotedocontirned Teſtament be Mora; hen mh: 
after Retreat or prejudgethe ſame: And repelled the Defence in Reſpe&t 
of the Anſwer. Hackeriouz Lord Reporter. Mr Thomas Hay Clerk. 


D. 107. Pollock contra Pollock. eod. die. 


= - 


Ohn Pollock having granted a Bond of 5000 Merks to James his ſecond 
J - Son ofthe firſt Mariage; The ſaid James intented and purſued for pay- 
ment both Koberr eldeſt Son of the fame Marriage, Heir of Line, and John 


eldeſt Son of the ſecond Marriage, and Heir of Proviſion, as charged to En- 


ter Heir reſpettive; It was alle eyed for the Heir of the hr(t marriage, that 
he offered to renunce: And for the Heir of Proviſion,that the Heir of Line 
ought to be firſt diſcufled by adjudication; and condeſcended upon mov- 
able Heirſhip, which might be adjudged : It was Anſwered for the Heir 
of Line, that his Father, having provided him, had taken from him a 
Renunciation of all that could belong to him as Heir, $0 that he could 
have no, Right to the movable Heirſhip, which, in reſpe& of his Re- 
nunciation; would be conſidered as other movables and fall under Exe- 
cutrie: It was Replyed for the Heir of proviſion, that by the Renuncia- 
tion, the Heir of Line had renunced his kindnels, to the effe& his Father 
might have power to diſpoſe of the Heirſhip; but his Father not having 
diſpoſed rhereof, the Right returned to the Heir of Line again, the Re- 
nounciation being in favoursof him and his Heirs; as*in Renounciations 
of thafpature as to Lands, . if the Father does hot diſpoſe of the fame, they 
will notwithſtanding belong to the Heir. Some of the Lords thought, 
there ſhould: be a difference betwixt Lands and Movable Heirſhip; In 
reſpect the Right'of Lands, whereof the Father died infeft, cannot be Sets 
led in the perion of any other but the Heir, who therefore ought to have 
Right notwithſtandin of the Renunciation : But the Movables which 
ſhould fall under Heirſhip by the Renunciation of the Heir, ceaſe to be 
-Heirſhip; and may be confirmed. as other Movables : Others Thought, 
that the Effet of fuch Renunciarions {hould be the ſame as to Movables 


and Lands; the Fathers intention being one and the fame for both; and' 


therefore, as the Right in the conſtruttion ofthe Law returneth to the Hear 


of the Father, whodoth not otherwiſe diſpoſe of his Lands;: there is the. 
Game reaſon asto movable Heirſhips : And as tothe pretence foreſaid,it isof 


noweight, ſcing if it were the Intention of the Father, that by ſuch Re- 
nunciations the Son ſhould be denuded, without Return, though the-Fa- 
ther ſhould not diſpoſe of his Lands the Son may be purſued and forced. 
to denudehimſelf, that his Renunciation may be effeQtual,in fayours of the 


neareſt of Kin. 5 
The Lords before anſwer ordained the Renunciation to be produced, that 


they might conſider the Tenor ofit. 


D. .108. Tackſmen of the Cuſtumes contra Greenhead. 
"7 aY Eod. die. 


-T" He Cuſtums of the Borders being ſet in Subtack to Greenhead and 
'Þ others, by the Tackſmen of the haill cuſtumes of the Kingdom ; 

Greenhead is purſued as repreſenting his Father one ofthe Subtackſmen, for 
Mmmm .* the 


 - as appeared: And that the 
. sthe proper Objeft of Senſe, bur de re; valore qui cadit ſub Judicigm & In- 


IGG Deciſions of the Lords y 


the dutie the year 1650. 1t was alledged, Thar the Subtack was altogether 
unprofitable, upon the occaſion ofthe Engliſh Invaſion ; fo rhat Beats and 
other Goods were not imported,nor Exported that year, as they had been 
in uſe formerly : It was Anſwered, that albeit i» preedtis Ruſticis, in caſe of 
Sterilitie, Vaſtation, and ſuch other Calamities that cannot be. avoided, 
There may be abatement craved & Remiſſio Canonis ; yet in this caſe the 
SubjeQ being conduttio rei periculoſe & Jattus Retis, the Subtackſmen 


ought to have no abatement, and are in the ſame caſeas Tackfmen of Sal- 


mond fiſhing, who will be lyable for the duty, albeit no profit ariſe to 
them. 
The Lords Found, That Subtackſmen {ſhould have abatement : But the 


"Queſtion being moſt, Quaterus, and concerning the proportion; becauſe, 


though the Subtackſmen had uudoubredly loſs,yet it was not Total ; there 
being ſome Commerce betwixt the Kingdoms tor that year,ſome Moneths. 
It was Found in end, upon hearing of Parties, that the half of the Dutie 
ſhould be abated. Attores Lockhart & C uninghame Alteri Sinclair. Mr Thos 
mas Hay Clerk: 

The Law is very clear Ml Locati , and the Poftors upon that Title; not 
only in prediis but in conauttione weitigalium, and the 7p incaſe of an 
inſuperable Calamity, remittitur Canon & merces; but they are notſoclear 
as to the Quatenus and proportion of rhe abatement, when the detriment 
is not Total : But it is juſt, the abatement ſhould be proportionable to the. 
lots: And accordingly The Lords accided, | | 


D. 109. Juſtice Clerk contra Lambertoun 23. Nov. 1667, 


N the caſe, the Juſtice Clerk contra Lambertoun, the probation anent the 
value and worth of the Woods pertaining to on Pe Clerk; xzndcutt 
and intrometted with by Lanberroan, being adviſed; It was conſidered 
and repreſented by ſome of the Lords, thathad been Commiſſionated tO CX= 
amine the Witneſſes adduced by borh parties, being allowed to have a 
joynt probation, that the probation was dubious; the Witneſſes for the 
Purſuer declaring too highly, and the Witneſſes for the Defender roo low 
| Subje& of the Queſtion not being de re which 


telleFum ; The Teſtimonies of the Witneſſes are nor de ye veritate but de 
credulitate & opinione ; and therefore are not numeranas ſed ponuer anda, ac- 
cording to the circumſtances both of their oun quality and the quality of the 
Declaration, whether they have declared veriſunilia, and whether animoſe 
and ſuch like ; and whether they have I bo a probable reaſon of their 
knowledge: Thar inthis caſe,the Witneſſes that have deponed moſt to the 
advantaze of the Purſuer are his own Tennants ; and one of them a Smith 
& his Oicer:thar they give rhe reaſon of their Knowledge, that they'dwelt 
in the bonnds, which is not ſufficiznt, unleſs they had been perits and'Con- 
verſant about the matter of Woods,and theBuying and the Sellmg and the 
valuifg of the ſame: That ſome Witneſſes for the Defender had giventheir 
Judgment upon oath as ſtrongly and pregnantly as they, _ they be 
not io many : So.thar, the. probation at. be(t is but dubious, - and iz dubiis 
minimum ſequendim ; at the leaſt the Lords have a latitude to-found their 
Judgment-upon the Teſt:momwes of both cum termperamento, and without: 
adhering perciſely to cither. : os 
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- - The Lords Found nevertheleſs by plurality, That they ſhould have re 
ſpe& ro-what had been proven by the moſt part: And accordingly De- 
cerned. £ 


D. 110. Rankin contra Skelmorlie and Dunlop. ead. die, 


N a double Winding at the inſtance of the Lord Melvil; there being 4 

- Competition betwixt two Creditors of 4nonia Brown Daughter and 
Heir to Sir John Brown : | 

The Lords preferred Skelmorly the firſt Arreſter, Though Rankin had 
obtained a Decreet ta, make forthcoming, and had compleated his Di- 
ligence; and alledged, that an Arreftment is butan inchoate Diligence, 
and doth not hinder any orher Creditor to compleat,and do more exatt dis 
ligence by poinding, or by a Decreet ro. make forthcoming, which in 
Debts, and iz» nominibas are equivalent. The realon of the Decifion was, 
that Ske/morly-had not only Arretted but had intented a purſuite . before 
the Lords to make forthcoming before Rankzn; But Procefies before the 
Lords being more tedious, and the-Purſuer not Maſter of Calling, Rax« 
kin had taken advantage by obtaining a Decreet betore the Sherift, in the 


anterim. | 
- D. 111. Hay contra Drummond. 26. Novem. 1667, 


N a Reduftion Hay of Hayſffoun contra Drammond and Hepburn ; A 
Seaſin being called for; The Defenders having alledged, that the ſame 
being Regiſtrate, and they condeicending upon the Regiſtration, the pur« 
ſuer ſhould ExtraCt it himſelf, © * FW 
The Lords did debate amongſt themſelves, whether the Defender ſhopld 
be obliged to Extract and produce the Seaſin:Some were ofthe opinion, that 
there-isa difference betwixt Decreets and Regiſtrate Bonds and ſuch like ; 
and berwixt Seaſinsand Charters,which being theDefenders own Evideats 
and the principals not being.in the Regiſters, they are preſumed to have 
them ; and if they have them not,ought to Extract them: Orhers thought, 
that ſeing Extracts do fatisfie the Production in Reductions ; If the Deten- 
ders have neither Principals nor Extracts, and be content to make' Faith 
thereupon,it were hard they ſhould beat the Charge ro Extract them,in or« 
derto a Proceſs againſt themſelves.The Lords did nothing upon theLebate. 
. The Lords did reſolve, and cauſed intimate to the Advocates, That 
hereafter they would only give two Terms in Reductions, and three 
Terms 1n Improbations: 


D. 112.”  'Dalzel contra eod, die, 


T HE Miniſter of Prefonhaugh, Mr. John Dalziel, purſued for the 
- Teindsof Lanton, upon his preſentation to the ſaid Kirk and Teinds 
Parſonage and Viccarage : It was Aledged, no proceſs, unleſs he were 
preſented to be Prebendar, ſeing the lai Kirk isa Member of the Colle- 
oiate Kirk of Dambar ; and carinot bemade appear to be diſſolved, and E- 
rected 1n a ſeveral Rectory. | 
. The Lords Found, That being preſented to be Minifterat the ſaid Kirk, 


and to the Teinds,which are the patrimony ofthe Prebendar; it is —ps 
nt 
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leat; asif he werepreſented Prebendar: As when there 4s a preſentation 
toa Kirk, whick-isa Parſonage, and tofhe Teinds, the Miniſter willhave 
Right, rhough he be not preſented to be Rector or Parſon, ' 


Dai13.: E:of Lqyderdale contra V, afials :of Myuſtelburgh. 
| 5. Decem. 1667, .. 


'F'N a Reductionand Improbation at the inſtance ofthe Earl of Lauder- 
14 4a, againit the Vaſlals of Muſſe/burgh, 2nd in ſpecial Major Biggar 
and others Heretors,and poſſeflors of the Lands of H1/. 

The Lords Found, That the Major having produced a more eminent 
progreſs, and which he alledged would exclude the purſuer ; no Certj- 
fication could be granted contra non produtta; The Defender not being 
obliged to ſhow any other Writes, untill theſe which are produced be 
diſcuſſed, The Lords Found allo, Thatthe Defenders are not obliged to' 
declare, that they will uſe noother Writes than theſe which areproduced : 
The only difficulty being, thatthe reaſon of Reduction could not be dif- 
puted,” until the Production be cloſed; and if the Writes produced 
ſhould be improven or reduced, the Purſner would be put toa new proceſs 
of Improbation ; or return and crave Certification after Diſpute i# Cauſa, 
which 1s 1incongruousin Form. | 

. The Lords were of Opinion, that in the ſame Proceſs the Purſuer after 
the diſcuſſing of the Writs praduced, might thereafter crave Certification + 


contra non produtts. 
D. 114. +  Fountaincontra Maxuel. eod. die. 


Lbeit the Lords are tender in Exhibition of Writs ; unleſs it be pro- 
ven, that the Defenders had the ſame the time of the intenting of the 
Cauſe; or had fraudfully put the ſamen away before ; which is difficilis pro- 
bationis ; Yet inan Exhibition at the inſtance of ' Fountain againſt 
Maxuel of Nethergate, they decerned to exhibite, albeit it was not 
proven that the Defenders had the Writes, at, or ſince the intenting of 
the Cauſe: Inreſpect it was proven; the Defender had medled with the 
Writs being in a Charter Chett;and had'offered to Tranfact concerning the 
ſame; and to was preſumed to have put them away fraudulently: There 
being a' great difference betwixt a tranſient having of Writes, and a 
down right medleing and Intromiffion; which, being proven, though it 
be. before the intenting of the Exhibition,doth oblige the Intrometter to be 
an{werable torthe ſame. | PER. 


— 


'D. 115. Collefor of the Taxation contra the Parſon of Old- 
hamſtos.- 6b. Decem. 1667. \ 


N the Caſe, 'The ColleFor of the Taxation contra the Parſon of Old- 
Þ hamſtocks; a Queſtion was moved, whether the Succeſlor.in the bene- 
fice be Lyable for the Taxation dye by his Predeceſſors, his Patrimony 
conſiſting moſt of Teinds : -But wasniot decided at this time. 


D. 116, 
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D; 116, Mr; Roger Hog contra The Counteſs of Home, 
x6 ch 11. Decemb. 1667. | 


'N Inhibition being ſerved _ an Obligement to warrand ; A Re- 
A duction was” thereupon ſuſtained, though it was alledged there 
was neither Decreet of Eviction, nor Liquidation of diſtreſs; rhe purſuit 
being only a Declarator, and the Decreet being only effectual after Evi- 
ction and Liquidation ; which accordingly was declared by the- Lords. 


D- 117: Inter Eofdem. eod. die. EY EF 


)J Etwixt-the ſame Parties: It was alledged, that the Defenders Right 
was ratified by: a Creditor, who had a Compryling expired ; ſo that 
the purſuer had no intereſt ro queſtion the Detenders Right: It was An- 
ſwered, That the purſuer defired only - fuch Right as was after the Inhis 
bition tobe reduced, Without prejudice of any other, which he could not 
nor was obliged to debate hoc /oco. 
The Lords, notwithſtanding Found the Alledgance Relevant, 


D. 118. Hamilton contra Lord Belbawzn. x 3. Decem. 1667, 


Obert Hamilton Clerk, purſued the Lord and Lady Bethavento hearand 
ſee it declared, thata Minute betwixt him and them concerning the 
Tenor and Articles Lybelled, is null; theclauſe irritant thereinmentioned 
being commitred. -- | 
The Lords refuſed to ſuſtain/the purſuit, unleſs the Minute wer pro- 
duced: - Albeit it was alledged there could be no prejudice, in reſpect a 
Minute of another 'Tenor could not be prejudged : ' and a Minute of that 
Tenor Lybelled, ſhould bedeclared void upon the reaſon Lybelled. 


D: 119. Rioch contra _ Eod, die, 


- A Fter Litiſconteſtation upon an Exception of payment; the Defender, 
; who was purſued as Lawfully charged to enter Heir, Deſired to be 
admitred to renunce; whuch was refuſed; becauſe by the proponing the 
Defence,Geſſerat Je pro herede: And Litiſconteſtation isa judicial Contra&. 


D. 120. Rannolph Davidſon contra Richardſon Eod. die. 


APP being declared pryſe, Becauſe the Loadning of Salt belonged toa 
Frenchman ;, the Skipper and Steerſman having declared upon oath 
that the Loadning was taken 1n at the Rozche/ upon the account of the ſaid 
Perſon. The adjudication was quarrelled by -a ReduQtion, upon diverſe 
reaſons; and in ſpecial theſe, that theDepoſirion of the Skipper and Steerf- 
mari were forced and extorted from them; and that it was offered to 
be proven and that ir did appear by diverſe Letters,Certificats, and -Docu- 
ments produced, that the Loadning did belong to the Owners of the Ship 
who were Citizens of Daztzick and Hamburg, and were not the Kings 
Enemies. | | 

The Lords in this Proceſs Found,that the Owners may be heard to reduce 
the Sentence upon reaſons omitted by the Skipper. 2. It being debated a- 


Nanna mongtt 
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monglt the Lords whether the Skippers Declaration ſhould fo prejudge 
and.conclude the Owners,that they ſhould not be heard thereafter ro prove 
that the Loadning belonged to them : Some thought it hard,that the Skip- 
- pers fraud or miſtake ſhould prejudge the Owners: Burt becauſe in the 
caſe, there was no ground to perſume that the Skipper and Steerſman did 
intend to prejudge or wrong the Owners; and the Writs and Certificats 
produced were all after the Seizure ; and the Letters, which were of an- 
terior dates might have heen made up, and were allfrom- Perſons concern- 
ed; and there were Documents found in the Ship that could clear thar the: 
Loadning did belong to the Owners. | 

The Lords Suſtained. the. Sentence; unlefs the Purſuer would qualifie 
. Foroe and Violence, and that the Depoſitions were Extorted. Hay Clerk. 


D. 121... Homes contra Paterſon 17.Deci - 1667. 


JI” was Found, that the Atteſter of the ſuſficiencie of a Cautioner, being 
purſued forthe Debt, the Cautioner being diftreſt and diſcuſt'and nor 
Solvent; and the Atteſter having alledged that. he oftered to prove that 
the Cautioner was then the time he became Cautjoner, habitus &+ reputatus 
Reſponſal &.idoneas as to the Debt : The alledgance is relevant, and the - 
Atteſter no further lyable. -- 5 ? KT. | 


D. 122.. Sir Thamas Nicolſon contra the'Laird of Philorth. 
15. Dec. 1667.-' ws. | 


Pitorth elder, being purſuedas repreſenting his Grand-Fathet for pay- 
meat-of a-Debt due upon-Bond granted by the Barl Mar:i/cha! and his 
Grand-Father as Cautioner : -1t was Alleaged, rhat the Bond being Dated 
above fourty. years ago way. perſcribed-:1r was Rephed, that interruption 
had been made by payment ofthe, Annualrents bythe principalDebitor : 
It was Anſwered it was preſcryved as to the Cautioner, there being no in- 
terruption by any. Document or purſuit againſt him, - or payment by him. 
* The Lords repelled the Defence 1n reſpeCt of the Reply : and Found that 
the ground: bf: preſcriptron,'as to perfonal ations being odiam and ne- 
pligentia non' pttentis,” that it doth. not militate 'in'this cate, the Creditor 
Fureing gotten Annuatrent ; ſo that he cannot be faid to be negligent. 
Lockhart, alter Cuninghame. DER. | 


D. -1 23: Gileſpie contra Auchinleck. Eod. die. 


4 Ary Williamſon Tady Caumblidge, having Right not only of Liferent 
+2 'butalfo to the Fee of the fail Eſtate by Compryſing; and being a+ 
bout to Marry with Patrick Gileſpie her ſecond Husband: for ſettling and 
preventing, Queſtions betwixt her Children and her Husband, ſhe did 
Diſpone the Fee of the Lands to her eldeſt Son with the burden of 5000. 
Merks to be payed to her ſecond Son at his age of Twentie one years; and 
to Entertain him 11 the Interim: And at the fame time her eldeſt Son did 
grantand fett a Tack to the ſaid” Patrick, for a year after his Mothers de- 
_ ceaſe if he ſhould ſurvive her, ofher Liferent Lands reſerved in the DiC- 
poſition, mentioning their purpoſe of Marriage, And that he was to ſtock 
the faids Lands, aud that his Wife might die before him; upon which 

NT | CON- 
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conſiderations the faid Tack 1s ſett : At the ſame time, the ſaid Mary did 
privatly diſpone her Liferent in tavours of her ſecond Son John Auchinleck, 
who intented a purſuit againſt her and her ſaid Husband for the Maills 
and Duties of the Lands for diverſe years: Ir was Alledged; that the faid 
Right _ng apart latent Right, the Defender ought to be free of by- 
gones as being bona fide Poſſeſſor, by virtue of his Wife's Infeftment 
and his Jus mariti: It was Arſwered, That he and his Wife are Eadem per 
ſora, and ſhe being his author, cannor pretend that they poſſeſſed hope fide 
in prejudice of a Right made by her elf. 
The Lords Found thi alledgances relevant. | 
It was further alledged, that the Diſpoſition made to the Purſuer was 
molt fraudfully granted in prejudice of the Defender after Treatie of the 
Marriage, and the faid publick TranſaQtions in order thereto; Which 
were Equivalent to, and ih liew ofa Contra& of Marriage ; the "Wife 
having noother thing beſides to diſpoſe of beſides her Litereat, to which 
the Hasband has Right Jure mariri; 1p that a ContraQt was not neceſſary 
as tO that : And that the ſaid Right was retained by the Mother, and not 
delivered until ſhe was Married; at which.time ſhecould riot prejudge her 
Husband , and that the Defender had a ReduQtion depending upon the 
reaſons-toreſaid. +. | 
The Lords Found the. alledgante relevant : And found that an Aſſigna- 
tion not intimat and nat being made for an onerous Cauſe, could not pre- 
judge the Husband, having by his Marriage a publick Right Equivalent 
- to an Aſſignation, and therefore affoiled: ' 
It-was not conlidered whether the Right was delivered or not, being 


found latent as faid is. | , 


D. 124. Wilſon contra the Magiſtrates of Queensferry 2, 
; Fanuary, 1668. EE 


ARebibaldW. ilſon being charged to accept the Oifice of a Baillie of the 
Town of Queengferty, Sutpended upon the Act of Parliament, Jam. 3. 

Parl. 5. Chap. 29. whereby it 1s ſtatute, thar Magiſtrates within Burghs 
ſhould rot be continued longer thana Year; and ſubfumed that he had 
ſerved the preceeding two Years. 

This caſe being Reported, The Lords: Found; the Reaſon Relevant. 

Andalbeit the Att of Parliament be not in obſervance, ſpecially in Edin- 
bargh, The preſent Provoft having, been in that place diverſe years, yet 
the Ambition and unwarranrable practice of thote whoviolate the ſaid Act, 
and others made to that purpoſe; ought-not to prejudge others who arg 
moſt ſober, and claim the benefite of the ſame, 


D. 125. + contra | " 2. Fanuary. 1668. 


'A Witc provided to an Annualrent in Victual out of certain Lands by 
her Contract of Marriage, did renounce the ſame; and thereafter 
was Inteft in an Annualrent out of orher Lands: And upon the * faid 
laſt Infeftment a Proceſs being intented for poinding of the Ground : 1s 
was Alledged, that the Sceaſin was null being alledged tobe given by a Hus- 
band proprits manibas, and the Aſſertionot a Notar without any precept 
or warrand in Writ: 1t was 4»ſwered, That the Marriage with the ws 
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licts Renounciation of her former Right, and her Contract of Marriage, 
being all produced, are ſufficient Adminicles to ſuſtain the ſame. 

The Lorasenclined to favour the Relict, yet they found it of a dange- 
rous conſequence, that a real Right ſhould depend upon the Aſſertion of 
Notars and witneſſes : And the Queſtion not being whether the Husband 
might or ought to have given his Wife the ſaid Right, in recompence of 
of her former ; But whether de fat#o he did the ſame, Seing the foreſaid 
Writes having no relation to the Seaſin, either as given or to be given, 
covld not he Adminicles to warrand or ſuſtain the fame: And therefore 
before Anſwer,, it was thought fit to enquire, if there had been any 
Deciſion in the like caſe; as was informed. 


D. 126. Sir Fobn Home contra T he Feuars of Coldinghame, 
p 7. January. 1668. 


N a Proceſs at the inſtance of Sir Joh» Home of Rentoun Juſtice Clerk 

contra 1 he Feuars of Coldingham : The Defenders offered to improve 
the Executions : It was Anſwered, They could not be heard, unleſs they 
would propone the ſaid Alledgance peremprorie ; but that the ſame ſhould 
be reſerved by way of Action. | 

The Lorss for m—_ the multiplying of Proceſſes, obliged them to 
propone the exception of Improbation perevprorie: But the ſame being 
prior aatura, and competent to be proponed before any other i» meritss 
cauſe; And yet being now proponed prremprorie in form of Proceſs, be- 
ing the laſt of Exceptions; 

The Lords admitted the Defenders to propone their other Exceptions, 
and reſerved that to the laſt place. | 


D.-127. Eodem die. 


ſ; "HE Lords upon debate amongſt themſelves, Thought that the Abbey 

being His Majeſtics Houſe, ſhould not Exempt or prote& any perſon 
againſt His Majeſties Laws, and the Execution of Letters of Caption, 
and therefore Recommended to the Keeper of the Abbay, to put him out 
and nor to ſhelter him there. | 


128, Forbes contra Innes. 8. Fanuary 1668, 


D. 

N the Caſe, Forbes contra Innes and Dalgarno; The Lords Found, That 
l a Wite having no Right for the timeto Lands Diſponed by her Hus- 
band; and having at the deſire of the Buyer conſented and fold her Right; 
it ſhe thereafter acquire from another perion a Right to the ſaids Lb 
not by her conſent concluded,but may purſue and evi the Lands upon her 
Right; Her conſent operating only, that upon any Right from her Hus- 
band, or then in her perſon, the cannot queſtion the Right whereto ſhe 
hath conſented ; And the Brocara that Jus ſuperventens accreſcit, being to 
be underſtood of Jus ſuperveniens Authort, whereasa Conſenter is not Au 
thor. Lockheart alteri Wedderburn & T hoirs. | 


D. 129: 
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D. 129. Laird of Glen-orſe contra his Brethren and Siſters, 
| 9. January 1668. 


crane Bothwel of Glencorſe, having, Diſponed his Lands to his El- 
deft Son by ContraCt of Marriage betwixt his Son and his Wife, with 
abſolute warrardice ; And by the Contract the Tocher being payable to 
the Father ,* he did notwithſtanding deliver Bonds of Proviſion to his 0- 
ther Children," which were of a date before the Contra, but not deliver- 
ed diverſe years after his Sons Marriage : 'The Eldelt Son purſued a Re- 
duQtion of the {aid Bonds, in fo faras they may affe& his Eſtate, or bs 
the ground of a purſuit againſt him, as Succeſſor Titulo lucrativo poſt cons 
trattum debitum: The Reaſons of ReduQtion were, that the Bonds were 
not delivered the time of the Right granted to the Son ; and that he could 
not thereafter do any Deed in his prejudice, and conſequently, could nor 
deliver the ſaid Bonds, the delivery and. not the granting being that 
which doth animate,and make the ſame eftectual: 1 was Anſwered, That 
the Father being Turor of Law to his Children, he having :he Bonds for 
their uſe, is equivalent as it the Children had them, or that they had been 
delivered to rhem: And whatever may be as to a Singular Succeſſor, 
they ought to be effeQtual againſt his Eldeſt Son, who is univerſal ſucce(- 
for. I: was Anſwered, That Contracts of Marriage, being not only in fa- 
vours of the Son, but in the behalf of the Wife and Children, and with 
the Friends, are moſt ſolemn and favourable Tranſactions; Ez bona fides 
is in them exuberant; ſo that upon no pretence, no Deed ought to be 
done by any of the ContraQers » fraudem; And that the Father, if he 
had intended to have burdened the ſaid Lands, ſhould have burdened the 
Fee expreſly with the ſame ; that -Proviſions granted by Parents to their 
Children before they be delivered may be revocked ; and that the Father 
by granting the Diſpoſition in favours of his Son, had revocked the Bonds 
in queſtion, 1n ſo far as they may trouble him. 

The Loras, in reſpect it was proven, T hat the Bonds were not deliver- 
ed till atter the Contract, Found they could not beeffectual againſt the Son, 
and Reduced. Sizclair and Wallace, alteri Wedderburn & Lockheart. 


D. 130. Earl of Kinghorn contra The Laird of Udney, 
| 14 January. 1668, 


HE Farlof K;»ghorn did Wadfſet to the deceaſt Laird of Vdrey the 
Barony of Bathaves, and the Sum due upon the Wadfſet being pay- 

ed to Vazey, he did by his Leiter to the ſaid Earl promiſe a Renounciati- 
on of the ſaid Wadſet to be granted by him : The Earl of Kynghorz as 
Heir to his Father having purſued the now Laird of Vdzey as repreſent- 
ing his Father upon the paſſive Titles, and eſpecially upon that, as Suc- 
ceſſor T itulo Lucrativo ; info far as he was Infeft in the Lands condeſcen- 
ded upon acquired by his Father to himſelf in Liferent, and to- the Deten-. 
der in Fee; with power to the Father or his Aſſigney to redeem the ſame 
upon - payment of three Pounds; - And to: Set, Wadfer and difs 
ne without his conſent. 1t was Alledged, the Sons Right was prior to 
the {aid Letter, and that the o_ did notmake uſe of the faid power : 1s 
| 000 Was 
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was Replzed, That the Wadfer was prior to rhe Defenders Right; yet 
this Right being qualified (as ſaid is) the Farher might have contracted 
Dehts, and granted obligements after the faid Right; and the Defender 
would be lyable to the ſame; ſeeing the Lands and the Fathers intereſt in 
the ſame being upon the matter a Fee and power to redeem and diſpone, 
might have been compryſed for his Debt contracted after the ſaid R tght. 

There being two queſtions in the caſe viz. Whether the Detender be 
lyable as Succeſſor 7 7tulo lucrative, If it ſhould be found that the Wadſer 
was Anterior? 2/y. If theobligement ſhall be found to be after the Defen« 
ders Right,whether he would be —— Succeſlor Titulolucratia 
0, in reſpect of the quality and condition forefaid of the ſaid Right. 

The Lords repelled the alledgance, and Fouzd, the Defender would be 
lyable as Suceſlor, the purſuer proving that the Wadſet was Anterior ; As 
to the {ſecond queſtion, the Lords thought it not neceſſar to decide, bei 
of very great conſequence, and deſerving hearing} In preſentia, {cing it 
was notour that the Wadſet was before the Defenders Right: Yet we 
inclined tor the moſt part to think, that when ſuch Rights are granted or 
Purchaſed by Parents totheir appearand Heirs, they ſhould be lyable +0 all 
the Debts due and contracted thereafter; at leaſt ſecundum VIYES & In HAN 
tum Lucrantur : And belide the abovementioned reaſons, theſe may be 
urged 1. the Father having by ſuch a reſervation, nor only a reverſion 
bur in effe&t a Right of propertie, In fo far as he has power to Diſpone and? 
wadiet as if he were Far; if he ſhould diſcharge the faid Reſervation 
his Diſcharge would interr againſt his Son The paſſive title of Succeſſor 
titulo lucrairvo; having gotten thereby an abſolute and irredeemable Right 
which he had not betore ; And therfore he not uſeing the power com- 
perent to him by the ſaid Reſervation, being — as it he had di 
charged the ſame, ought to operate the tameeffeft. 2. Such a Right isin 
effect Preceptio Hereditatis cum effett« only the time of the Fathers deceaſe, 
ſeeing betorethat timeit isin his power to Evacuat the ſame; and therefore 
the time of the Fathers deceaſe 15 to be conſidered fo as the Son cannot be 
{aid to have Right or to Succeed effeCtualy before that time, and fo ought 
likewiſe to be lyable to the Debts contracted at any time before his Fathers 
deccale. | 


— 


D. 131. Balmedie contra the Baillies of Abernethje. 15, Jan. 
| I 665; | 


Decreet at the Procurator Fiſcal's Inſtance of the Regality of Aberneth= 

je before the Baill:c ofthe Regality, againſt the Weavers in the Town 

of Abernethie, for contraveening thE Act of Parliament 1661 Anent the 
breadrh and bleetching of Linnen Cloath; was ſuſpended upon that reaſon, 
that the Bailies within the Town of Abernethie, were only Judges.compe- 
tent tothe Inhabirants within the Burgh. 
The Loras Found, that the ——— 


only a Burgh of Regality had ju- 
riſdiction within the ſame: And the Baillies j : 


ies juriſdiction is Cumulative and 


not Privative ; unleſs they had it expreſly by their Infefttment Privyative, 
and that in ſuch cales Locus eff Preventioni, © 


D. 132, 
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of Council and Seſſzon. 
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' D. 132. Parkman contra Allan; Eod. die 


N the late War berwixt his Majeſtie and Holland and Dexmark, a Swed- 
] ;# Ship being taken by a Scorzs Caper and adjudged Pryze: A Re: 
duCtion of the Admirals Decreet was purtued, upon diverie reafons; and in 
ſpecial this, That by the Treatie berwixt his Majeftie and the Crown of Sweds 
en, the SubjeQs of Sweden may trafhque with their Alleys, though Enemies 
to h's Majeſtie with freedom; and carry in their ShipsCounterband Goods, 
Exceptſuch as are contained in an Article of the faid Treaty, being for the 
moſt pat Armes, and I»ſtrumenta Bellica; and that the Goods in queſtion 
which they had carried 1n their Ships to Holand, vis, Tarr and ſtock fiſh 
were not of that nature. 2. That when the fatd Ship was taken, there was 
none of the {aids Goods aboard ; and rhat it could nor be .declared Pryze 
upon pretence Thar tmmedatly betore they had cartied the faid Goods ro 
Holland; ſeing it is not unlawtul not a breach of Treatie berwixt his Ma- 
Jeftie and Sw: den, that the Subjects of Swedez ſhould continue the fame inter- 
courſe and freedom of Trade they had formerly with their friends, though 
now the Kings Enemies: and 1t they carrie counterband Goods, the on y 
hazard is that if they be depreltiended carrying the fame, They may be con- 
fiſcat; conform to the Treatie withSweden,bearing þ Deprehenaantar;which is 
Conſonant to the cuſgom of all Nations, and ofthe Admitality of Ezglaad. 
It was Alledoed, thar rhe Ship in Queftion- ſhould not have the benefit of 
the Treatie, having Served the Dazes the Kings Enemies, and being traugh- 
ted and loaded with "Tarr from Noraway upon the account of Daziſh 
Merchants, and with ſtock Fiſh whick: rhey had carried ro Amſterdam: 
'That it was expreſly provided by the Treatie with Swede, that they 
Thould not carry b0n4 hoſtizxm; and that tho the Dares were not the Kings 
Enemies, yet Tarr and Stock-fiſhare Counterband, Tarr being a Material 
ſo uſeful and neceſſary tor a Naval Warr; and that by the Treatie, Comme- 
atus is counterband and Stock-fiiſh ialleth under the notion of Cormmeatus : 
and that by the Commitſhon given by the Admiral to the Capers, they are 
empowered exprel]y to {eize on Ships, not only while they have counter- 
band Goods carycing tohis Majeſties Enemies, but upon the retura having 
ſold and difponed upon the ſame. 1: was Replyed, 1. That by the Law of 
Nations (which is ckar from Grotius de Jure Bellr) Goods that are «ſw pro« 
wiſcui both in Warr and Peace are not verit4 and counterband;and two Na- 
tions being engaged inWarr with others that are at triendthip with both are 
allowed libertie of Trade with either as to ſuch Goods: And that Tarr is of 
that ſame nature, and Commeatus, except in the cale of portus clauſus,or Ci 
vitas obſeſſa,and from which deaiz/o may be expected if riot ſupplied. 2. His 
Majeſties Declaration of Warr with Hold, bears,that Ships carryingcoun- 
terband to Holland, if they be mett with carrying the ſame, may be ſeized ; 
and that his Majeſties Declaration; Emitred of purpole in relation to other 
Narions, ſhould be conſidered as /ex Belli; and not a privat and unwarant- 
able ſtyle of a commiſſion given periculo petentis, 

In this, many Points being debated, It was Found by the Loras, that 
[Tarr is Counterband. 2. As to that Point, whether a Ship having carried 
counterband Goods to Enemies, may be ſeized upon in her return home- 
ward, having ſold and vented the fame to the Enemies and not deprehen- 
ded carrying the ſame; They thought fit ro. know his Majeſties mR_ 

An 
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and the cuſtom of Exg/azd; and a Letter was writen to my Lord Se. 
cretary to that purpoſe. '3. The Ship in queſtion, having carried coun- 
terband Goods to Holland, and having thereatrer made a Voyage to France; 
and there having taking a new Loading of Salt upon the -account of the 
Owners; and being taken upon her comeing from Frarce, If it ſhould be 
found that ſhe might haveybeen ſeized upon pretence that they had carried 
the {aid Goods. to Holland; It was Debared whether the Return ſhould be 
underſtood of the immediat Voyage from Holand to Fraxce ; or until they 
ſhould return to Swedey? And as to this part, the Lords thought good to 
take advice of Merchants : I» pre/entia, Lockhart & Weadderburn, alt. Wat- 
lace, wine, feb, 4. 1668. 


D. 133. Mckitrick contra _ E941. die, 


s i HE Preſcriptions of Reverſions and Expiring of Legals, and the taking 
advantage of the ſame are ſo odious; That the Lords inclined to fink 


- , that neceſſary Depurſments upon reparation of Houſes ſhould not be al- 


lowed to a Compryſer; ina Leclarator to hear aud fee it found, that he 
was farisfied by intrommiſhon; reſerving aCtion to him for the ſame : But 
betore an{wer, they ordained the Reporter to conſider the Depurſments; 
and to Report whether they were abſolutely neceſſary. This is hard in the 
point of Law ; intromiſſion being to be underſtood cviliter & cum effecta 
of that which is free, all charges deduced. Hay Clerk. 


D. 134. Trotter contra Trotter Eod. die. 


f fe E Lords Found, that a Wadfſetter having compriſed for his principal 
Sum; may,in competition with another Comprylſer, paſs from his Com- 
pryſing, and return to his former Right of Wadliet. Gb/o Clerk. 


D.135. Anderſon dean of Guild of St. Andrews contra 
Fames T arbat. 16. January. 1668. 


I Iliam Tarbat having granted Bond for 300 pounds to his Son James 
and other Children ; the ſaid Bond was Reduced at the inſtance of a 
Creditor, Becauſe it was ſubſcribed only by one Notar, being a matter 
of importance : Though it was alledged, that it reſolved in three ſeveral 
Bonds; and it was Equivalent as if the three Bonds had been grarited 
for 100 pounds re/pettive. For the Lords conſidered, that the Bond being 
one and individual ;. the importance, as to the intereſt of the debitor,is the 
ſame whether it be granted to one or to diverſe Perſons. 


Dr 136. Binnie contra Binme, 17. Jannary 1668. 


IMdrzore Binvie being induced to grant a Bond obliging her to reſign 
ſome Tenements of Land in favours of herſelf and the Heirs of her 
Body ; which Failzieing, in favours of her Brother Alexander Binnie ; and 
to do no deed in prejudice of his Succeſſion ; She did thereafter Marry 
and Diſpone to her Husband the ſaid Tenements. In a purſuit at the in- 
ſtance of her Brother againſt her and her Husband for his Intereft,upon the 
faid Bond and for implement thereof, wy 
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The Lords. Found,: that ſhe withyconſent of her Husband bught to Re: 
ſign. Some of the Lords thought, chat the import of ſuch obligments is only 
that the Granter ſhould not alter ſuch Tailziesin favours of other Heirs : 
And that they are not reſtrained to fell or Diſpone for onerous-Cauſes if 
they ſhould have occaſion ; otherwiſe they ſhould ceaſe to be Fiars: The 
very Eſſence of Fee and Propertie conſiſting ma liberty ro Diſpone. It 
may, be queſtioned, how far the Husband may be lyable to his Wites oblig- 
ments before the Marriage ? For there being a Communion betwixt them 
only as to mcbilia, 1t may appear that he ſhould only be lyable to Movable 
and Perſonal Debts: Seing penes quem Emolumentum, penes' eundem Ongs 
bur this point was not Debated. 


D. 139. Straquhan contra Moriſon. Eod. die. 


A purſuit for Spuilzie being reftricted to wrongous Intromiſſion : It was 
* Alledged, that rhe Detenders are only lyable for their intromiffion.ye- 
Jpeftiue; in fo far as it ſhould be proven thar each of them had intromitted 
at leaſt pro virils and conjunttly : It was Replyed, that the Defenders being 
conveened Ex delicto, they are lyable in ſol:dum as Corret; being all ac- 
ceſſorie to the wrong : - And the purſuit,as it is Reſtricted, is not tor Intro- 
miffion ſimply, but wrongous Intromiſfſion : And though the Purſuer, 
by reſtricting the Purſuit, as faid 1s, has precluded himlelfas to violent 
profits and juramewtum in litem, and other conſequences of ſpuilzie ; he has 
not prejudged himſelf as-to that benefit, that all who are acceſſory to the 
wrong, ſhould be lyable iz ſolar, which the Law has introduced upon 
it ground; ſeing it-is impoſhble, in ſuch caſes, where diverſe Perſons do 
MAtromett, to diſtinguiſh and prove their intromiſſions. 

The Lords Found, the Detenders lyable ConjunQtly, Wedderburn, Sin«lair 
& Straquhan. Alteri Lockhart & T hozrs. n 


D. 13S. Pollock contra Pollock. Eod. die. 


He Lords having conſidered the Renunciation mentioned above. 20 of 
Novem. 1667; Poura, that it being in favours of the ſecond Marriage 
and ih Effet an Aſſignation, could not accreſceto the Granter, 


D. 139. Birnie contra , _ £od. die, 


A { R AndrewBirnie having granted a Bond blank in the Creditors name 
to his Good-brother Short; the Creditors name being thereafter filled 
up;'Mr Andrew Birnie ſuſpended upon double poynding againſt him and 
-another Creditor of Shorts,who had thereafter arreſted. | 
The Lords preferred the Perſon whoſe'name was filled up; In reſpe&he 
had ſhown Mr. 4zdrew the Bond before the arreſtment, and deſired him 
ito ſatisfhe the ſame,though he had not made _intimation by way of Tnſtru- 


ment. .” his Deciſion ſeemeth to juſtle with that of the 9, November 1665. 
Jamiſon contra Tealzifer, | 


'D. 140. and the Laird of ſunes her Husband, 
X contra -21, fan., 1668 


| T: HE Laird of Rof th having provided his Daughter of the firſt Mar- 
Pppp. riage 


> 
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riage with the Laird of Ines, to 10000. Pounds, ' at her age'of Twen- 
tie years; and there being no obligement tor Annualrent 

The Loras, in a Procels at her 1nftance for her aliment, modified 600. 
Merks yearly : Some were of opinion that the faid ſum being payable ar 
the foreſaid Term, the Annualrent of the ſame ſhould not have been modi- 
fied for the time thereafter, and that ſhe ſhould be in no worſe cafe than if 
it had been paycd. ; 


D. 141. Shaw contra Eod. die, 


T"HE Lords Found, That a Wife being provided 7x Lefoby her Huf 
band, her proviſion ſhould be reitricted and Suſtained as to a Terce. 
ſhe being no otherwiſe provided before. / ; 


D. 142. Home contra T ailzifer Eod. die. 


A N _— of Improbation being proponed againſt a Writ ; and 
; thereafter, Tarlzsfer of Harycleugh being deſired to abide at it, he 
declared, that he had gotten it as a true Evident, and condeſcended upon 
the. way he had. gotten it; and it being alledged, that he ought to be po- 
fitive, Wherher he would abide at it,or not? 
The Lords declared, That after probation they would conſider how far 
his uſing and abiding at the ſaid Write ſhould import againſt him; and 
:fhe be i» bona fide to uſe the ſame. | 


D. 143. - Dowglas .contra Lady ” SEY 22. Janu, 1668, 


'T; HE Lady Wamphrey being provided in an Annualrent out of Lands 

without reſpeCt to a Sors or Stock, and being infeft : [t was Found, 
that ſhe ought to be lyable to Taxations and publick burdens, being, overa 
patrimonialia, though the faid Annualrent was payable to her al{wel infeft 


as not infett. 
D. 144. Fuſtice contra Stirling 23. Fanu. 1 668, 


I the Caſe,, Juſtice 'and his Tutors, contra Stirling and Cockburne her 
Husband : a Bond being granted toa Husband and: his Wife the long- 
eſt liver, and the Heirs betwixtthem ; which Failzieng to the Heirs of 
the longeſt liver : And the wife having ſurvived, there being only one 
Child of the Marriage ; _ . 

The Lords Fonad, that the- Fee of the ſaid Bond belonged to the Huſ- 
-band as dignior perſona: And that the Child had Right thereto as Heir 
to. him ; and thet the Heirs of the Wife could have no Right after the 

i1ds deceaſe as Heirs of proviſion to the Child : And that the Wife had 
not the Right of Fee, which ſhe pretended to be in ſuſpence, until it ſhould 
be determined by the death of cither who ſhould be the laſt liyer. 


D. 145. The Town of Glaſgow contra Eod. die. 


T HE Town of G/2/zow having a Right from the Biſhop to the parſon- 
age Teynds; purtued a Spwlzic : 1? was Alledged, for ſome ofthe De-' 
| tenders 


— 
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fenders, that they poſſeſied by Subtacks from Blantyre Tackſman * [t was 
Anſwered, that Certification was granted againſt the principal Tack, and 
that the Subtacks were void in conſequence: Jt was Re#phyed, that the 
Defenders were not called to the Improbation; and that they being in 
ſſeſſion,theColluſion or negligenceof their Author cannot prejudge them. 
The Lords, upon.a debate amongſt themſelves, Thought, that Sub-vaſ 
falls being in poſſeſſion ought to be called in anImprobarion againſt theVad- 
fal their Author ; becauſe they could not be miſkenned being Heretable 
poſſeſſors: But as to the Tennants bruiking Lands by tacks, or Heretors 
bruiking by Subtacks their own Teynds; "They thought, that it could not 
ſo well be known that they had Right; and ſo were nor parties neceſſary to 
be called : And therefore, before Anſwer, they ordained to condeſcend 
upon the 'manner and quality of their poſſeſhon,and whether it was ſuch 
as the Biſhop could not but know. Sixclair & Loczhart, alter C uninghame, 


D. 146. Simpſon contra Adamon. 24. Fanuary. 1668. 


8 Pon Report it was Debated among the Lords, whether a Decreet 

of poinding the Ground ſhould interrupt preſcription of an Ans 
nualrent right, being only againſt the Tennants, the Heretor not called : 
Some were of the opinion, that the Decreet being null, zullum «fortitar 
effectum £ Others thought, that Preſcriptions being odious, talis qualis and 
any AQ of Interruption wasſuſficient : And as Preſcription may be inter- 
rupted by any Deed of Moleſtation of Tennants, being - a natural Inter-, 
ruption,,; {0 it may be interrupted. civilly by a purſuit againſt the Ten» 


nents. 
The Lords did not decide the Queſtion, but thought fit to adviſe further. 


D. L47- Town of Dundee contra E. of Finlater, eod. die. 


TFT HE Town of Dardee being purſued i» ſubſidium for payment of a 
Debt due by a Rebel, whom they had ſuffered to eſcape our of Priſon; 
after Decreet ſatisfied the Creditor, and took Afſignation to the Debt and 
Bond ; whereupon they purſued the Earl of Fizlater one of the Cautio- 
ners: It was Alledged, That the Town ex delifo had come inthe place of 
the principal Debitor; and payment made by them did liberate the Cau- 
tioners, /as if payment had been made by the Principal: 1: was Rephed, 
That the Town was only Lyable torhe Creditor, who might paſs from 
his Decreet againſt the'Town ; and as he might have Aſſigned the Debt 
to any other perſon, The Town as quiliber might have a Right from him. 

The Lords Found, That the Town is not 1n the caſe of Cautioners, 'or 
Expromiſſores ex patto, but oper, being lyable in Law ex delictotor,and 
in place of the Principal. YViazg. July 1667. 


D. 148. contra 25. January 1668. 


7 "HE Lords upon debate amongſt themſelves, in the caſe concerning, 
Viccarage ; Thought that Yards, for which Viccarage was in uſe to be 
payed, being turned into Thfield Land and Laboured, The Vicar has no 


Right tothe Teinds of Corns growing thereupon, but the ſame belongs 
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tothe Parſon: But they did notdecide this point, being only debated ix- 


cidenter. 


D. 149. Keith contra Grahame. | eod. die. © .. 


N the caſe of Kzith of Craigie, contra Grahame of Creichie, The Lords, 
upon probation in mutual Declarators anent a Moſs, Found, Thar 
the Barony of Craigie having pertained to Straiton of Lawriſtoun; and 
thereafter a part of the ſame being Diſponed to Keith and his predeceſlors; 
and another part to the Authors and Predeceſlors of Grahame of Creichie, 
extending the ſaids'T'wo Parts to the whole Barony ; "That both the ſaids 
Parties had Intereſt and Right to the Moſs 1n Queſtion, as to Community 
and Paſture, and caſting Peats and 'Turff: But as to the property of the 
Moſs, they Thought that it ſhould belong to that parcel which was laſt 
diſponed by the Common 'Author ; ſeing he diſponed the other part only 
cum moris & mareſits in the Tenenaas and Executive Clauſe ; no mention of 
the Moſs being inthe diſpoſitive part: So that the property of the 'Mofs 
remained with himſelf annexed to the other parcel. 


D. 150. Lady Traquair contra E. of Winton. 1 Feb. 1668. 


HE Earl of Wizton,having Right by Afignation to a Bond grant- 
ed by the Lord Sep, did granta Tranflation 'in favours of the 
Lady Traquair, and the Lady Jean another of his Daughters, bearing war- 
randic? from his own Deed ; and thereafter uplifted the Debt. The faid 
Ladies purſued.the Earl of W:zton, as repreſenting his Grandfather for 
payment of the Sum ; becauſe the Earl his Grandfather, had uplifted it: 
The Defender alledged, thgt the Tranſlation being a” Donation of* the Fa» 
thers in favours of his Children, whereof he was Maſter, was revocable; 
and that he had revocked the ſame, in 1o far as he had uplifted the faid 
Sum : It was Anſwered, That the ſaid. Tranflation, was. out of- his hands, 
having delivered theſame to the Purſuers Mother for, their uſe, -and that 
he was obliged to warrand the ſame. . , | | af] » 

The Lords thought, that the Tranſlation being, in the Lady Wintar's 
hands being inLawEadem perſons with the Earl,it was equivalent as if it had 
been in his own hands; and that he might. deſtroy or revock.-the fame : 
But the Parties being of quality and of near Relation, they did'nor decide 
this caie; but recommended to ſome of their number to endeavour an ac- 
commodation. 


D. 151. contra Scot and Muirbead her Hiisband. 
eod. die. | 


M R. Hary Scot's Daughter and her Husband Mr:John Muirhead for his 
Intereſt, being purſued as repreſenting the faid Mr. Hary for a 
Debt due by him; The purſuer inſiſted on the Title-of behaving as Heir 
by Intromiſſion with his, Moveable: Heirſhip : '1t was Alledged; That he 
could nothavean Heirſhip,: being neither Prelate, Baron, nor Burgeſs 
Is was- Anſwered, That he hadjacquired the Land:condeſcended, upon ro 
himſelf in-Liferent, and to his Daughter in Fee ; which was equyalcat 


The 


as if ſhe bad ſucceeded to him in the faid Lands. 
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The Lords Aſſoiled from that Title ; In reſpe& he had no Richr in his 
. Perſon, in which ſhe could have ſucceeded : Some were of the Opinion 
That if the Right had born the ordinary Clauſes, and a Power to diſpone 
and Wadſet, notwitſtanding the Fee in the perſon of the Daughter, that 
in Law he ought to be conſidered and looked upon as a Baron * being in 
effect, and upon the marter a Fiar, Hay, Clerk. T 


D. 152. Paplay contra The Magiſtrates of Edinburgh. eod. die. 


Ohn Paplay purſued The Magiſtrates of Edinbaregh for payment of a Sum 
7 of Money ; Becauſe his Debitor Hendry Henderſon had eſcaped out of 
their priſon : 1t wes Alleged, After ſix years filence ſuch a purſuit could 
not be ſuſtained againſt the Town; and that theſe who were Magiſtrates 
for the time ought to be purſued and diſculled in the firſt place. 

The Lords (uſtained the Proceſs, and Found, that the Incorporation be- 
ing perſona que non moritur ; The preſent Magiſtrates may be purſued for 

yment of the Debt out of the Patrimony ofthe' Town ; without Citeing 
theſe Magiſtrates for the time when the Debitor eſcaped ; Reſerving Ati 
on againſt the Delinquent, who luffered the Rebel to eſcape. 


D. 153: Parkman contra Allan. 4. Feb. 1668. 


HE Lords Found,that in the caſe mentioned 1 5. January. 1668. until 
the Ship ſhould return to Swedez, it ſhould be eſteemed a Voyage; 


quoad the EtfeQtand point in queſtion. ' 
D. 154- | Ker contra Ker. 5. February. 1668. 


ROvere Ker of Graden having Infeft his ſecond Son Robert Kyr in an An- 
nualrent out of his Lands of Gradez and others; upon a Contra 
betwixt them, whereby Gradez for the Sum of 6o00Merks addebted by him 
to his Son. viz. 3000 Merks of borrowed Money, and 3000 Merks for his 
Portion-(accumulatory, and extending together as ſaid is) was obliged to 
Infeft the ſaid Robert in 360 Merks, as the Annualrent of the ſaid Sum of 
6000 Merks ; beginning the firſt Terms payment of the half of the faid 
Annualrent being for borrowed Money, at the firſt Term after the Con- 
trat : And of the other half being for his Patrimony, after his Fathers 
deceaſe: The ſaid Robert the Son purſued a poinding of the Ground for by- 
gones,and in Time coming, the Terms of payment being paſt : Henry Kzr * 
the Purſuers Eldeſt Brother, compeared and alledged, his Ground could 
'mot be poinded, and that he was Infett therein by a publick Infeftment ; 
at leaſt that his Infeftment was publick by poſſeſſion ; and that the Pur- 
ſuers Infeftment is baſe. Ir'was Replyed. 1. That the faid Hary his In- 
feftment of the Lands was poſterior to the Purſuers Infeftment, and grant- 
ed not only by a Father to a Son a conjun& perſon ; who by the fore- 
 faid Right precepit h#reditatem; and though he cannot be | —ragy upon 
the raſiive Title of Titzlus Lacrativas dureing his Fathers Lifetime; yet his 
Mouth is ſtoped, fo that he cannot queſtion any Deed of his Father pre- 
ceeding his Right; and that he is in the ſame caſe, as if his Infeftment had 
been given with the burden of prior Rights. Tt was further urged by the 
Puirſuer, That the Defender condeſcending upon his Entry and Iniiwn 
| Qqqq poſſeſſionis 
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poſſeſſionis, he offered to prove that his Right was cled with poſſeſſion be- 
fore that time. It was Daplyed, That his Infeftment could not be cled 
with poſſeſſion, but as tothe Annualrentofthe 3000 Merks of borrowed 
Money ; {o that itis baſe as tothe other 3000 Merks of his portion. It was 
Triplyed, that the Infeftment was of an entire Annualrent of 360 Merks, 
as appears by the Contra& and Sealin: And that the Right hei 
of an Annualrent, though payment of the half of the ſame be Suſpend h 
the Right being a joint and indiviſible Right could not be. ex parte 
private, and ex parte ublick. 

The Lords Found, That the Infeftment of Annualrent, if it ſhould be 
proven to be cloathed with poſſeſſion as to the half, is publick i» /olidum; 
and admitted the Reply of poſſeſſion: But asto the ſecond Reply, viz. 
That the Defender was heres per preceptionem, and could notqueltion any 
prior Right granted by his Father. 7 Lords Found it of difficulty and 
conſequence ; andreſerved the Debate and Deciſion, until the end of the 
Proceis. Hamilton Clerk. Mr. Thomas Lermont. alter Sinclair. 


D. 155. | Mr. George. Fohnſton contra Sir Charles Erskine. 
February 6. 1668. 


HE Lands of Kzockhi/ being a part of the Lands of Hodam, 
| did belong to Richard Irvine, and were compryſed from Robert 
Trvis Great Grand-child to theſaid Richard as charged to enter Heir to the 
faid Richard, atthe inſtance of Mr. John Alexander Miniſter at Hadam : 
But no Inf-ftment nor Diligence againſt the Superior having followed 
upon the ſaid Compryſing, dureing the faid Robert his Life; 'The Lord 
Lyon Sir Charles Erſkine compryſed from Mr. James Alexander Son to the 
aid Mr. John, the Right of his Compryling, and obtained Infeftmenr 
upon the ſaid Compryſing in Auguſt 1666. The faid Robert”'s Two Si- 
ſters and his Siſters Children, obtained themſelves Infeft as Heirs to the 
faid Richard their Grandfire and Fore-grandfire 1n Jem 1666. Andupo 
a Right from them, and their pm, rr » Mr. John Johnſton: being In- 
feft in Ofober 1666. purſued for Maills and Dueties: The Lord L 
compeared and alledged, that he and the Tennents ought to be Affoilzied 
in this poſſefſor op, £1m1. "110 eur and hisAuthors had been in poſſefſi- 
on by vertue of the Compryling at the inſtance of Mr. John Alexander, by the 
ſpace of ſeven years, whereupon Infeftment has followed. It was Ar 
fn. That the Alledgance is not Relevant, unleſs he had faid that he 
was in poſſeſſion ſeven years by vertue' of a real Right, which cannot be 
faid, the Infeftment being late and of the date forefaid. It was 
further Alledged by the Lord Lyor, that he ought to be preferred, becauſe 
he was Infeft upon the ſaid Coampryſing at Mr. John Alexander's inſtance 
againſt the ſaid Robert, as charged to enter Heir to the ſaid Richard; and 
his Infeftment was arterzor to the ſaid Mr. George's Infeftment upon the 
Relighation foreſaid of the fajd Rober?'s Siſter and Nephews retoured and 
Infettas Heirs to the ſaid Richard. 1 was Replyed, That no Infeftment 
. or Diligence (Or ram upon the ſaid Compryſing againſt Roberr in 
his Lifetime ; his Siſters and Nephews might have ſeryed themſelves Heirs 
to the ſaid Richard who was laſt Infeft ; and de fatto was Infeft as Heir to 
the ſaid Richard, before any .Infeftment upon Alexarger's Compryling ; 
| io 
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ſo that his Authors Infeftment being prior to the Lord Lyor's Intefttment, 
the Purſuer ought to be preferred: and as Robert if he had been ſerved {; pe- 
cial Heir to his Grandfre, if he had not been infeft, the next Heir might 
have been Infeft as Heir to Richard; and an Infeftment upon a Right from 
them would have been preferable toa Compryling againſt Robert; { in 
thiscaſe Mr. George ought to be preferred; the ſpecial charge againſt Roz 
bert being only equivalent to a ſpecial Service; and no Infetrment baving 
followed inthe perſon of the faid Roberr or the Compryſer. It was Duply- 
ed, That by the AQ of Parliament Ja. 5. Ch. 106. Par. 7, It is declared 


that Execution againſt the Appearand Heir being charged ro enter Heir 
ſhould be equivalent as if he wereentered ; which is the Certification in 


the ſpecial Charge ; .and upon a Compryſing, if Robert had been Infeft, 
Infefrment being taken guorunque tempore evenatter his deceaſe, beforeany 
other perſon had been Infeft upon a Compryling or Right from a next 
Heir ; The Compryſing againſt Robert would have been preferable. 

| The Lords Found, That the benefite of a poſſefſory Judgement is only 
competent by vertue of a real Right; and that a Compryſer cannot 
claim the ſame, without an Infettment or Charge againſt the Superior ; 
and repelled the firlt Alledgance. 

- The Lords Found The ſecond Alledgance Relevant, and preferred the 
Compryling in reſpett ofthe Infeftment thereupon, before the Infeftmenx 
upon the Right from the Heirs of the ſaid Richard. 


D. 156. Halyburtoun .contra Scott 17, Decemb. 1671 


Proviſion granted by a Father to a Daughter for love and favour, 
A being quarrelled by a Creditor upon the Act of Parliament 1621. Is 
wes Anſwered, that the Father the time of the granting of the ſaid Right 
had an opulent Eſtate beſide, out of which the Creditor might have been 
fatisfied: and the Lords before Anſwer, | having ordained that a tryal 
ſhould be taken of the DefunRs Eſtate, and Witneſſes being adduced to 
that purpoſe; It was Found, that the Defence was not proven. It a pears 
that the Defence was not relevant; and that a Creditor is not holden to 
Debate whether his Debitor had a competent Eſtare to fatisfie his Debt als- 
znde; and rhat Debitors can grant noe Right without an onerous cauſe, 


until the Debt be ſatisfied. Hay/toun Clerk. | 
D. 157. Paton contra Stirling of Ardoch. 20. Dec. 1671. 


IR Henrie Stirling of Ardech did grant a Back-bond in favours of, 
& Paton his Siſters Son ; whereby he obliged himfelf, that being fatif- 
fied of the Debts due to him, -he ſhould denude himſelf of rhe Right of 
the Lands of Paxholls which pertained to the ſaid Pators Father : here- 
upon a purſuite being intented againſt Ardoch”> Sone,as Heir and Executor 
to his Father ; I was Aleaged, that the Bond was granted iz Ledo; and 
could not prejudge the Heir; and that he had a ReduCtion depending 
upon that reaſon: And as Executor he could not be lyablef the Bond 
being-anent the Right of Lands, and in effect a reverſion which is nor 

eltable by Executors; It was Anſwered, that the faid Bond tho on death- 


d may and ought to affet-the Executry; ſeing i Le#o the Detunct 


might doe any deed to burden his Executry : And his obligements Les 
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thar time are effeAtual as to his Executry : And Loco = impreſtabilis ſuc 
cedit intereſſe, which is preſtable by Executors: And if he had in /eige pouſtie 
granted a Diſpoſition of Lands, and thereafter having Infett ane other in 
the ſame; he had become incapable to fulfil the obligements thereof, both 
his Heir and Executor would be -lyable for damnage and intereſt; and 
there is the ſame reaſon in this caſe, the Detuntt as to burdening and dif. 
poſeing of his Executry, being in the ſame condition as if he were in lege 
pouſtie. The Lords before Anſwer thought fit to try, if the _— Was 1n 
truſt, and if there had been a former Back-bond,which the Purſuers Step- 
Mother had deſtroyed as was informed, and certain orher circumſtances. 
Gibſon Clerk, 


D, 158, Lord Marwel contra Tennents of Duncow. 
16, Feb. 1672 


"Oand that the Defence vpon the Atts againſt 
[- theſe, who, during the dependence of Proceſs; invade or wound the 
adverſe partie, who by the ſaid AQts tyne the cauſe and forfault their inter- 
eſt in queſtion; _—_— effect penance and faunded upon delinquency, 
may be prove even before the Lords prout de Fare, as to Order and Rati- 
habition : which was alleadged could not be proven by Witnefles to im- 
portthe loſs of Heretage. | 


D. 159. Commiſfaries of Edinburgh contra.the Commiſdaries of 
| Breichen 17. Feb. 1672. 


# þ Here being a competition betwixt the Commiſſars of Edinburgh and 
the Commiſſars of Breichen, ro which of them the confirmation of the 
Earl of Panmures Teſtament ſhould belong : the ſaid Earl having taken 
a Houſe and ſtayed a whole Seſſion in Edinburgh with his Lady Children 
and Familie,in order to, the breeding of his Children and other occaſiones; 
and having died there : * 7 

The Lords preferred the Commiſſars of Breichen,) being Commiſſars of the 
place where the ſaid Earl had his principal dwelling and his intereſt and 
Eſtate. | | 


D. 160. Lady AGGlaztoun contra Sir fobn Whytfurd. 
| | 20. Feb. 1672. 


N the Proceſs at the inſtance of the Lady Milnetoun againſt Sir John 
Whytfard; the ſaid Sir John,after the Proceſs had depended long and all 
endeavours to delay and prevent a Deciſion,having infiſted upon a Repro- 
_ bator, upon that head,that the Ladyes Wittneſſes were corrupted : It was 
Alleaged and urged by many arguments, that a reprobator upon the ground 
forelaid. after ſentence #n foro contradiorio, which is the great ſecurity of 
the Peopleficould not be proven but ſcripto vel Jauramento: And according- 
ly the Lords Found that it was only probable that way ; and yet this day 
the Loras having again ordained the cauſe to be Debated, as to the 
int foreſaid anent the probation of corruption after ſentence obtained ; 
they retracted their former Interloquitor; and Found, that Reprobators 
upon the head foreſaid are receiveable ; and probable prout de Fure, after 


SENTENCE. 
Theſe 
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Theſe arguments were urged bothat the Barr,and in the Debate amon 
the Lords,viz. That Sentences in fFroare the great Security df the People; 
and if theſe ſhould be convelled,upon pretence of ſuch nee” eXCeptions 
againſt Witneſſes, there ſhould not be a period of Pleas and Proceſs. 

2, Upon the con{ideration foreſaid _ exceptiones, Which are ad- 
mitted before ſeatence even after Litiſconteſtation, are not recieved after 
ſentence; V. g. exceptiones noviter venientes ad not1t;am ; and ex inſlrumen- 
tis noviter repertss. | 

3. Preſcription being the great ſecurity of the People, we dominia ſint in- 
cert, ſhould be weakened ; if after Decreets i» foro founded upon 40. 
years purchaſe; the ſame ſhould be convelled upon probation by Wit- 
neſſes; that the Witneſſes upon whoſe Teſtimonie the Decreets proceed- 
ed were' corrupted. 

There ſhould be progreſſus in infinitum if the Teſtimonies of WitneC- 
ſes ſhould after ſentence be reprobated by other Witneſſes: and after ſen- 
tence in the Reprobator, the Teſtimonie of the reprobatorie Witneſſes 
ſhould be reprobated by others; & ſic in infinitum. 

. Reprobatores wereonly in uſe, when the Deſignation of Witneſles, 
befire they declare, from their duelling and vocation and: other cireum- 
ſtances wasqueſtioned as falſe;which being obvious and eaſieto be knowen, 
It is not to be preſumed that the reprobatorieWitnefles will declarefalfely, 
anent ſuch points which may be eaſily tryed : But the Corruption of Wits 
neſſes being ane occult and unwarrantable * "5 It is not tg be pre- 
ſumed that witneſſes were preſent and conſcious: . and the reprobatorie 
Witneſſes may be ſuborned and declare falſely impure.  \ 

6. Our Law's Jealous of Probation by Witneſſes, they being for the 
moſt part viles per/ſone and yet habiles : and Writes cannot be taken awa 
by ſuch probation ; and Sentences 2 foro are ſcripturs publica & ſolennis, 

7. By our praQtique did teſt iam cannot be queſtioned poſt ſententian, 

tho by the comon Law and the Law of other Nations they may : and there 
is leſs reaſon to admit perſonal exceptipns contre teſtes to be proven by Wit- 
neſles: 
- 8. Asto the Incomwodum, That a Door ſhould be opened to Cotrup- 
tion, if the Teſtimonies of Witneſles after Sentence, ſhould not be queſtion- 
able upon that head; It is eaſily Anſwered : Seing Witneſſes may be pur- 
ſued Criminallie and ſeverely Puniſhed, if they may be diſcovered to have 
been Corruped or falſe. Atores Cauninghame & Lermomnth alteri Mckenzie & 
Harper. 


D. 161. Mr. Fames Reid contra the Lady Dundie. 
Feb. 21. 1672. 


A N Infeftment granted to the Lady Danaie by her Husband, in re- 

compence of a former proviſion ſhe had by her ContraQt of Mariage 
and which ſhe had renounced; was queſtioned by a Creditor who alſo was 
Infeft: upon that ground,that the Ladyes Right was baſe : and tho Rights 
granted to Wives upon their Contratt of Marriage,or after Marriage when 
they have no proviſion, or in recompence of former proviſiones; are ſuf- 
tained albeit baſe; becauſe the Husbands poſſeſſion is the Wifes poſſeſſion ; 
yet the Right in queſtion ought not to be ſuſtained upon that ground; In 
reſpeQ the Husband was not in natural poſſeſſion; the Lands being _ 
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rented by his Mother; and by the AQt of Parliament,the poſſeſſion where- 
upon baſe Rights are ſuſtained is only to be underſtood of natural poſ- 
ſeſſion : The Lords preferred the Lady,and repelled the ſaid Defence ; upon 
theſe conſiderations, that Infeftments given to Waves 1n the caſes above- 
mentioned are conſtrued to be publick and are not 'perſumed to be frau- 
dulent : And Wivesare not 1n the condition of other Creditors who may 
perfeA"and make their Rights publict ; whereas Wives can do nothing 
themſelves; and it is to be preſumed that Waves are provided by their 
Husbands: So that theſe who are to acquire Rights from them ought to 
enquire if their Wives be Infeft; ſpecially ſeing, fince the AR of Parli- 
ament 1617 anent regiſtration of ſeaſings, they may eaſily know the ſame. 
Cuninghame &c. and for the Lady, Lockhart and Lermonth. 


D. 162. Lord Hattoun contra Paterſon. 22. Feb. 1672. 


T HE Lords of Exchequer having given the Eſcheat of the 
Laird of Craigie Carnagie, to Andrew Paterſon: and the Gift being 
aſſigned to the Laird of Aytoun by the ſaid Andrew; a decreet was there- 
upon obtained againſt the Reprelentatives of the Earl of Dundze, for his in- 
tromiſſion with the Goods belonging to theRebel,whereu;:0n Adjudication 
or Compryling followed of the ſaid Earls Eſtate in Argyle, which was 
Diſponed by the ſaid Laird of 4yrountothe Earl of Argyle: Thereafter my 
Lord Hattoun Theſaurer-depute having gotten a ſecond Gift; purſued the 
the ſaid Andrew Paterſon before the Exchequer upon that ground, That 
by AQs of Exchequer it was ordained that no Gifts of Eſcheat ſhould paſs 
without Back-bonds, and the Clerks are Diſcharged to give our the ſame 
otherwayes; and nevertheleſs virs & moais, the faid Anarew had ſurre 
titioully gotten out the {aid Gift; and ought to give a Bond that bein A 
tisfied of what he can pretend to be due to him by the Rebel, and of the 
Expences in paſſing the Gift; he ſhould denude himſelfin favours of the 
ſecond Donator: And that it ſhould be declared rhat the ſaid Gift ſhould 
be affeAed with the {aid Bond, as if »t had been given ab initio: And ac- 
cording]y the —_— did decern and declared; Whereuponthe Theſau- 
rer deput purſued a'ReduCtion of the {aid Appryſing againſt Aytoun and 
the Earl ofArgy, upon that reaſon viz. That the ſaid Gift, which is the 
ground thereot, is reſtricted and qualified, and that the ſajd Andrew Pater- 
ſor is fully ſatisfied of what is due to him. 

It was Alledged for the Defenders,that the Gift was pure and ſimple with- 
out any Back-bond ; and therefor the Aſſigney finding it was ſuch, and 
there being no Back-bond upon record, was iz bona J to take a Right to 
the ſame: And the {aid Decreet of Exchequer being ſupervenient, and 
res inter alios ata, could not be obtruded againſt a ſingular Succeſſor, but 
the Purſuer may have action againſt the Cedent : The Lords Repelled the 
Alledgnce, and Found that the Decreet and Back-bond do qualifie the 
Gift both as ro the Donator and to his Aſſigney. 

The ſaidDeciſion appears very hard upon the grounds abovementioned, 
and becauſe Back-bonds are only perſonal obligements upon the Granters 
and do not qualifie Rights, being extra Corpus Juris: And his Majeſtie, in 
granting Gitts of Eſchear ſingle or Liferent,is in no other caſe than other Su- 
periors; as Lords of Regality having Right to ſingle Eſcheats, whoſe 
Gitts cannot be qualified 1n prejudice of a {ingular Succeſſor ; but by = 
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viſions contained in the Body of the Right : and the 1mport of Back-bonds 
is only,that the Granters being ſatisfied ſhould be comprable for rhe luper- 
plus; but there 1s not thereby any rye upon them not to diſpoſe upon the 
{ame, being comptable for the pryce or value of that which they diſpone, 
Colingtoun Reporter : Having heard the cauſe at the (ide Barr. 


D. 163. Blair contra Blair. 23. Feb. 1675, 


Itneſles being examined before Anſwer ex Officio: It was deſired 
that ſeing ex facto oritur Jus,and the Lords being unclear to decide 
in Fare before the point of tat were cleared by probation ; and the pointof 
Law and ground of their Deciſion is to arite out of the probation; and 
therefore they may ſec and debate upon the ſame: which was refuſed; ſeing 
publicatio Teſtimoniorum by our Law isallowed in no caſe but in Improbatis 
ons ex queſt ione falſi. Mckenzie alteri Lockhart &c. 


D. 154. Neilſon contra Elizabeth Arthur. Eod. die. 


Lizabeth A-thar being charged upona Bond granted by her ſelf; faf- 
E pended upon that reaſon, that ſhe was cled with a Husband the time 
of the granting thereof: It was Anſwered, ſhe had a peculium and Eftate ſets 
led upon her by her Father in theſe Terms, that her Husband ſhould have 
no intereſt therein; but rhat it ſhould be manadged by advice of the Freinds 
named by him for the behoofe of her and her Children: And that the Sum 
charged tor was borrowed and employed for her uſe. 

The Loras Found the Letters orderly proceeded. 


D. 165. Lady Lugton contra Hepburn and C reichton. 
13. Fune. 1672. 


A Decteet being recovered beforethe Commiſſars of Edinbargh, at the 
inſtance of the Lady Lagtoun, againſt her Grandchild 

Hepburne Daughter to the deceaſt Laird of Ader/toun; Modifying 400. 
Merks Yearly, for Aliment of the ſaid Hepburne, by the 
ſpace of 13. Years ſince her Birth: The Lords in a ReduQtion and Suſ- 
penſion of the ſaid Decreet, modified the Sum thereincontained being 
3500 Merks to the Tenth part of the Sum of 30000 Merks; which was 
mentioned in the ſaid Decreet, and conſidered by rhe Commiſſars as the 
Eſtate Cheging tothe ſaid Hepburye,; So thatin reſpect and upon ſuppo- 
ſition of the ſame, they modified the ſaid Aliment: And by reaſon the 
{aid Eſtate was intricate and litigious, and poſſibly could not be recover- 
ed: The Loras ordained the Purſuer to Aſſhgn the Tenth part of the ſaid 
Eſtate; not exceeding 3000 Merks; which was done upon that conſidera- 
tion, that the Aliment was modihed in reſpect of the ſaid intereſt: And if 
ex eventu it ſhould be Found, that it could not be recovered, and that ſhe 
had no Eſtate; it were unjuſt, that ſhe ſhould be Lyable perſonally ; her 
Grand-mother being obliged, at lealt preſumed ro entertain her ex pietate 
materna, if {he had no Eſtate of her own. Morro Clerk. 
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D. 166. Grott contra Sutherland. 14. June. 1672. 


'T Vo Owners of a Ship being obliged by a Contra to Tranſport 
Goods to a certain part: The Loras ſuſtained AQtion againſt one 
of them i» ſolidum, for implement of the Obligements in the Contra being 
faiti which isindiviſible ; and they being * /oc1z & exercitores, ſothat the 
Fraught might have been payec to one of them ; and eadem ratione any one 
of them is Lyable, and may be purſued i» ſolidum. Gibſon Clerk. 


D. 167. contra eod. die, 


M. HE Lords Found, Thata Declarator of Right, which ought to be 
| upon 21Dayes,being priviledged by a Bill which is periculo petentis 
ſhould not be ſuſtained being execute upon a ſhorter time: And Ordained 
that the Writers to the Signet ſhould not inſert in Bills and Summonds a 
priviledge diſpenceing with the Law, and the /olennes inducie thereby in« 
troduced in favours of Defenders, under the paine of x00 Merks for the 
firſt fault; and deprivation for the ſecond ; excepr in caſes which by the 
Law are priviledged and named : The Preſident, Advocate, and others 
of their number, tomeet and conſider what theſe ſhould be. 


D. 168. Henderſon contra HenJerſon. 20. June. 1672. 


A Bond being produced to ſatisfy the produftion in an Improbation : 
The Lords without further probation did Improve and Decern quoad 
the Defender ; inreſpeCtt herefuſedto abide by the Truth of the ſame. 
Gibſon Clerk. 


D. 169. Gray of Hayſtoun contra Forbes and Lindſay. 


eod. ale, 


[J/ iam Gray of Hayftoun having granted Bond to T.tnd/ay ; and the faid 

Linaſay having —_—_— the ſame to his Daughter ; "The ſaid William 
Gray Suſpended upon a double poinding, againſtthe ſaid Aſſigney and a 
Creditor who had arreſted: It was Alledged for the Creditor, that the 
Aſhgnation was made by a Father to a Daughter, todefraud Creditors : 
It was Anſwered, That the Father by Contract of Marriage was obliged, 
in caſe there ſhould be no Heirs Male berwixt him and the Aſſigneys Mo: 
ther, to pay to the Heir or Bairn Female at her age of 14. years, 4000. 
Merks ; and until then to entertain hgr: 'And that the Aſſigney being the 
ſole Bairn of the Marriage, her Father had given the Aſſignation foreſaid 
for implement of the ſaid obligement. 

The Lords, hav ng conlideged that the proviſion by the ContraCt of Mar- 
riage in favours of the Daughters is onlyin caſe there ſhould be no Heirs 
Male of the Marriage, and that the Father ſhould have other Heirs 
Male of his Body; F- that the Daughter ſhould not ſucceed to the Eſtate ; 


and that both theFather and Mother are yet living , and of that age that 
it was not to be expected that the Father would have other Heirs Male of 
his Body by an other Marriage ; and his Daughter was his Appearand Heir 
whatſowever : Therefore they Found, thar the caſe of the proviſion in fa- 
vours of the Heirs Female did not exiſt, and preferred the Creditor. Lock- 
heart and Bannerman tor Lindſay. Bernie &c. tor Forbes. Gibſon Cl. 


D. 170+ 
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D. I 70, Ferguſ$0n contra - 3 9 June, 1672. 


JT? E Loras Found, That a Partie being within the Countrie,the time of 

the citation upon the firſt Summonds, and ſome time thereafter; and 
goeing out of the Countrie before the ſecond Summonds,could nor be cited 
at the Pear and Shoar of Leith upon the ſecond Summonds; without a war- 


rand in the ſaid Summonds to that effte&. 


D. 171. The Laird of Hermeſtoun contra Cockburn, Eod. die. 


* HE Lords Found, That in the caſe, and in all time coming,where Wit- 
neſles are adduced betore Antwer, they will only allow one Term: 
ſo that upon any Diligence, they will admit no Witneſſes, but thoſe who 


are cited by the firſt Diligence. Mr. Thomas Hay Clerk. 
D. 172. Ramſay contra Carſtairs, eod. die. 


Father, in his ContraGt of Marriage, being obliged to provide the 
Heir Female of the Marriage, and to Pay to her 20000 (4b, at her 
age of 15 years: and until then to entertain her: there being only one 
Child and Daughter of the Marriage, ſhe and her Husband purſued the 
Father and his Curators, he being turious, to pay the ſaid Sum. It was 
Apxſwered, That the {aid Proviſion being only payable ro the Heir Fe- 
male, the Purſuer neither had nor could purſue upon that Quality and In- 
tereſt dureing the Father's Lite ; ſpecially ſeing both he and his Wife the 
Purſuers Mother, were living, and of that age, that they may have Heirs 
Male of the Marriage, or other Daughters: And if they ſhould have Male 
Children, the Caſe and Condition ot the Proviſion would deficere, and not 
exiſt; and it they ſhould have moe Daughters, the Purſuer could not 
have Right to the whole Sum acclaimed Ut was Replyed, "That the Fa- 
ther was 1n effeR ciwvaliter mortuus; and the Purſuers would find Caution 
to refound, in either of the ſaid Caſes. 

The Lords Fouad the Defence relevant, and that ſuch Proviſions being 
ſettled upon Heirs Female, by reaſon , and in caſe of excluſion of the 
Heirs Female of the Marriage, when Lands are entailed to Heirs Male, 
and there are no Heirs Male of the Marriage; The Term of Paymear 
could not be underitood to be during the Marriage. Straburd Reporter, 


Gibſon Clerk, 


D. 173. William Sendilands contra The Earle of Haington. 
Exod. die. 


J FHowes the firſt Earl of Hadington having Diſponed certain Lands,with 
abſolute warrandice, in azo 1610: The now Earl of Haatngton was 
purſued as repreſenting his Great Grand-father, to warrand the faid 
Lands from Aftriftion to the Miln whereunto they were aſtricted, 
before the Earl of Hadington Diſponed the fame: It was 4 
legged, That the Warrandice doth not extend to the cafe of Servitudes, 
ſuch as Common Paſturage, Thirlage, and tuch like, which are not la- 
tent; and may, and are mms be known by Purchallers, who 
S . 


ought, 
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ought, and do ordinarly enquire and inform themſelves concerning 
the condition and burdens of the Lands they intend to purchaſe : ſpe- 
cially in the caſe in queſtion, the multure being not exorbitant : It 
was Replyed, That in Law where preaia, either ruſtica, or urbana, ut opti- 
ma maxima, are Diſponed, they are Diſponed as Libers : And that the 
Lands in queſtion are ſo Diſponed, it is evident, in reſpe& the Warran- 
dice 1s ne, and they are Diſponed cam molendinis & multuris, It 
was Duplyed, That the Romans were in uſ2 to Diſpone either ſimply, or 
cum iſta adjettione, predia ut optima maxima, the import whereof was, ſervi- 
tutem pon deberi; But where Lands are Diſponed ſimply, it is conſtrued 
and preſumed in Law, that they are Diſponed zalia, and ſuch as they are; 
And with ſuch acceſſories, either as to burden or advantage as tacite veni- 
ant ; albeit theſe be not expreſt ; as Servitudes either Attive or Paſſive : 
and as to the Warrandice, it is of the ordinary Stile without mention of 
Servitudes; and.it appears from the ſtile and conception of the ordinary 
clauſe of Warrandice, and the ſpeciality thereinmentioned, viz. Wards, 
Non-entries, Inhibitions, Appryſings, &c. That ſuch Incumberances are }. 
only intended, whereby the Right or Poſſeſſion of Lands, or the Mails 
and Duties, or any part of them are evifted: Whereas in the caſe of A- 
ſtriQtion the Heretor doth enjoy his Lands and Duties of the ſameentire; 
and ſeing his Corns muſt be grinded,it is not a material prejudice, that they 
ſhould be griaded rather at one Miln than an other : and it appears by the 
Diſpoſition, that it was not «am and treated, that the ſaid Lands ſhould 
be Diſponed #t optima maxima, the Warrandice being in the ordinary 
terms without mention of Servitudes: And the Clauſe cam molendinis is 
« only in the Charterand Tenendas,and is ex ftilo, and imports only freedom 
"of Thirlage as to the Diſponer. | 
The Lords upon the foreſaid Debate, And that the ſaid Miln was a Miln 
of the Barony of Torphichen, whereof the Lands aſtrifted are a part; and 
that the ſame were aſtrited before the Earl of Hadington acquired the 
fame; they Found the Defence Relevantand Afſoilzied. 


D. 174. Creditors of T arſappie contra Kilfanes. 
22. July. 1673. 


f Ka E Lords upon Debate among themſelves, were of the opinion, that 
a confident perſon having, got a Diſpoſition from a Debitor ; may at 
the Debitors deſire ſatisfy ſuch Creditors as he thought fit, there being no 
Diligence done by other Creditors: And as the Debitor might —_ 
done ſo himſelf, ſo the Truſtee may do: And that it is provided fo by the 
 Aﬀof Parliament. 1621. 
They Found that the Truſtee, if he got any Eaſe by compoſition, 
ſhould apply the benefite thereof, for ſatisfaftion of the other Creditors. 
Item. Thathe cannot make voluntar __ in prejudice of a Cre- 
ditor who has done Diligence. G:b/on Clerk. 


D. 175. Kilbirny contra Cuninghame. 24. July. 1673. 


N an Adjudication upon the late ACt of Parliament : "The Lords madi- 
] fied the price to be 18. years purchaſe, as to the certain and conſtant 
Rent; and 9. years as to caſual Rent of Coal. Gibſon Clerk, 

. D. 176. 
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D. 1 76. Murray contra The Tutor of Stormount. 
25. July. 1673. 


Y a Contrat of Wadſet, the Wadſetter being lyable to compt for the 
B excreſcence of the Duties more than ſhould fatisfie the Annualrent ; 


The Loras,in a Proceſs tor Maills and Duties, Found the Exception Re- 
levant, that the Purſuer was fatisfied of the Sum upon the Wadfſet, by 
his Intromiſſion, without Declarator. 


D. 177: Ker contra Ruthven. eod. die, 


f Kind E Lords Found, That the Eſtate of the Earl of Bramford being ſettled 
upon the Lord Forreſters Son by Att of Parliament, he could not have 
it but cum ſua cauſa, and the burden of his Debts. 

Item, They Found, That the Earl, having entertained his Grand-child 
the Purſuer, was to be preſumed to have done it ex pietate avita ; the 
Earl being a generous perſon, and having an opulent Eſtate; and his 
Grand-child having nothing for the time, but the Debt in queſtion, 
whereof the Annualrent was provided and belonged to his Brocher, 


Monro Clerk. 


D. 178. Creditors of Hugh Sinclair contra Annandale, 
26. Fuly. 1673. 


HE Lords Found, That a Compryler upon Debts anterior to the De- 
bitor's Rebellion, being Infetr before Year and Day, is preferable to 
the Donator of the Liferent Eſcheat. Mr. Thomas Hay Clerk. 


D. 179. Mr. Fobn Bayn contra Carve, eo. die, 


TH E Lords Found, That a Tack being queſtioned as antedated toob- 
viate an Inhibition, was ſuſpe&t being raſed in the Date ; So that the 
ſame ſeemed to be vitiate,and an other year {uperinduced : And therefore 
was not a valide and probative Writ in prejudice of the Inhibition: un- 
leſs it could be adminiculate by ſome Adminicle before the Inhibition. 


Mr. Thomas Hay Clerk. 


D. 180. 2, Tune 1674. 


HE Kings Majeſty, having by two Letters to the Lords of Seſſi- 
71 on, preſented Mr. David Balfour of Forret, and Mr. Thomas Mur- 
rs both Advocates, to be Lords of the Seſſion: It was moved by one 
of the Lords, that ſeing by the Law and AQts of Parliament, theſe who 
are to be admitted to A Lords of Sefſion, ſhould be tryed ; Therefore 
the Tryal ſhould be ſuch as 1s intended by the Law ; the very Notion of 
Tryal importing, at leaſt a ſerious, -if not a ſtrict and exact wey of 
Tryal. 

This was moved, becauſe the way of Tryal had become of late ſo per- 
funRorious, and dicrs cauſa, that it was ridiculous, and in effeft a Mock- 
Tryal: Some of the Lords being appointed to examine theſe who were 
named by the King, and after they had asked ſome trivial Queſtions, hav- 

ing 
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ing made Report, That they found them qualified ; albeit it was not on- 
ly known to the Examinators, but to all the Lords, and notour to the 
World, that they were altogether Ignorant both of Law and P: aCtique ; 
and did acknowledge it themſelves, not dareing, to expoſe themſelves to ſit 
in the Quter houſe as Ordinaries ; they prevailing with others ot the Lords 
to £0 out and officiate for them as Curats, 

1, It was urged,that the Eſtates had conſidered the Intereſt of the King- 
dom ; all Eſtates being concerned in that Judicatory, that the Lords ſhould 
be Perſons of great Abilitie and Integrity, leing their Lands and Fortunes 
and greateſt Intereſts, are the Subject of their Juriſdiction and Deciſions: 
and therefore it was provided by diverſe Statutes and AQts of Pariia- 
ment, they ſhoald be qualified Perſons, and found upon Tryal to be 
ſuch. 

2. His Majeſties Letter required, that the Perſons now named,ſhould 
be examined efjectually. _ | 

By diverſe AQts of Sederunt, and in ſpecial one upon tho Kings 
Letter, for the time, the way of Tryal is preſcribed, which is molt 
exact. 

4. The Oath of Admiſſion, that the Lords ſhould be faithful, has and 
ought to have Influence upon all their Aftions, as Lords of the Seffion, 
that they ſhould be done faithfully ; and the Tryal of Lords for the 
Reaſons foreſaid, being an important Att of Duty, ought ro be done 
faithfully and ſincerely, and cannot be done otherways withour breach 
of Oarh. | : 

5. To pretend to obey the Law, and the Kings Letter ( which re- 
quirerh an effectual Tryal) in a way which is tuperficiary, and evi- 
dently ineffectual; it is a Cheat, and C:reamvertio Legis; which.in others 
is hateful; but in Judges, whoare Atrfites Faris, is abominable, and in- 
conſiſtent with the Honour and Integrity that ſhould be expected from 
the Judicatory. 

6. If there were no Tryal at all, the Lords would be paſſive, if Per. 
ſons nor qualihed ſhould be named ; but being enjoyned totry effectual- 
ly, if they receive them withont an effectual tryal, they are not free of 
blame; and are accomptable rg God, and his Majeſty, and to the Par- 
lament. 

To all theſe Reaſons, It was Anſwered, That at this time the way of Try. 
al that had been for a long time, ſhould be continued at this time; and 
that the Motion was upon fome defign. 

The Mover did purge himſelf upon Oath, that he had no Deſign, but 
eo do duty ; and did arteft the Preſident, that before this occaſion they 
had ſpoken often to that purpoſe : and did repreſent, that thws is the 
fit time to put the Law and Statutes in execution ; The Perſons named 
being Advacats, and Perlons preſumed to be able to undergo the Tryal; 
fo that it cannot be thought that there is any thipg of Deſign again(t their 
Perſons: That it cannot be denyed, but the late way 4s abuſive; and 
aut iquitas erroris, or abuſus, cannot be thought and pleaded to be cuſtom: 
That in the Year 1629. the Lords by an Act of Seacrunt, had renew- 
ed and ratified all rhe former Statutes anent the Tryal aod Admyſhon of 
the Lords ; and ordained them to be obſerved ; That ſince thar time the 
"Troubles interveened and continued long, 10 that Preſcription cannot be 
pre- 
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pretended for an abuſe which had occaſioned fo great prejudice and 
clamour. 

It was Carryed, That the Examinationſhould be as it has been of late: 
and upon the Report of. Gosford and Craigie, { appointed to examine 
them ) they were admitted:. Gosford was of Opinion that there ſhould 
be anorher way of Tryal. 


= 


D.'1S1. Bogre contra The Executors of the Lady Oxenfurd. 
4. June 1674. | | 


"T HE Executors of the Lady Oxexford, being purſued at the inſtance 
oſa Legatar, did in the Compt betore the Auditor, give 1n an Ar- 
ticle of Diſcharge, viz. That the Expences of a Proceſs at the Executors 
inſtance ſhould be allowed : 1t was Anſwered, That if the Executor had 
not purſued that Proceſs, there was as much tree Gear as would have ſa- 
tisfied the Legacie, and the Execuror had not prevailed : and g eney had 
prevailed, the benefit would only have accreſced to the Efecutdr,and not 
to the Legatars: and therefore pexes quem emolumentum, &c. and ſeing 
they would have had no benefite, they ſhould have no loſs by the event 
of that Proceſs. wy 
The Loras Found , That the Executors, having proſecuted a Proceſs in- 
tented by the DefunQ, did their duty ; and oficzum ſhould not be da- 
mnoſum :and therefore the Charges of that Proceſs ſhould not beupon their 
own accompt, but ſhould be defrayed out of the Executry : but ſo,that 
where Executors have no benefit by the Confirmation, but are either ſim- 
ple Executors, or univerſal Legators, as to the ſuperplus, particular Lega- 
cies being payed, if there be as much Executrie as will fatisfie ſuch Ex- 
ences, and the Legacies; the Legacies ought to be payed intirely, be- 
= the Executors have any benefit ; but if the Executrie will not amount 
ro ſatisfy the Charges,andparticular Legacies, the Charges are to be ſatisfy= 
ed, and the Legacies to be abated proportionally, and the Executor is to 
have no benefit: but it he be a particular Legatar, he is to be conſidered 
with the reſt of the Legatars, and to ſhare with them proportionally. 
Mr.-Thomas Hay Clerk. Coucluded cauſe. 


D. 182. Helen Mure contra John Law. 6. June 1674. 


Reli&t being purſued, as Executor to her Husband, for a Debt: 
alledged, ſhe was only Executor Creditor for payment of 2400. 
merks, provided to her by Contract of Marriage: It was Anſwered, That 
the Debt was ſatisfied, at leaſt compenſed ; in ſua far as ſhe was obliged 
by the ſame Contratt to give to the Defunct Goods and Gear, to the va« 
lue of 2490. merks, which ſhe declared ſhe had in penny and penny worth, 
and was worth the ſame; ( which are the Words) and obliged her elf to 
put him in Poſſeſſion thereof. 

The Lords Found , That the Husband having lived only g. years after 
the Marriage; becauſe of the preſumption that he had been filentall the 
time, and had not craved nor declared the faid Sum to be reſting ; It 
was therefore to be thought, that he had gotten the Goods, and that the 
Obligement was fſatished ; and yet they thought, that there being fo 

Fete much 


74. Deciſrons of the Lords 


much confidence betwixt Husband and Wife, it were hard to put her 
to a full Probation: They therefore Ordained her to give her Oath of 
Calumny , that ſhe had fatisfycd the _—_— and to adduce fome 
Probation and Adminicles to prove a/tqualiter. Mr. Thomas Hay Clerk. 
Concluded Cauſe. Mr. Roager Hog alteri. 

In the {ame cauſe, it being further alledged , that the Huband had 
payed for his Wife as much Debt as would exhauſt that which ſhe had 
brought with her; and fo that ſhe had not payed 1: effeftually. 

The Lords Found, That if ſhe had put -him in Poſſeſſion of the Goods 
conform to the Obligemeat ; and that they were her own, at leaſt that 
ſhe had a Right or coloured Title thereto, that ſhe was neither lyable 
' to warrand, either as tothe eviction of the Goods, or from any Debts; 
ſeing the Husband taketh his hazard, and in Law is lyable to the pay- 
mear of the ſame. 

Some of the Lords thought, That albcit the Husband be lyable to the 
Creditors of the Wife, whether ſhe perform her part of the Contra of 
Marriage or not, or whether he or any thing with. her efteQtually or not; 

&t it were very fit to conſider the quality of the Debts of the Wife, al 
[edged payed by the Husband ; for it they were ſuch as the Wife could 
not but know, when ſhe contracted Goods of the value forefajd, and yes 
ſhe did conceal them ; it were a Fraud and Cheat to oblige her ſelt to be 
worth and give to her Husband, Goods extending to 2400. merks, when 
ſhe knew ſhe was not worth a Groat, her Debts being ſo great as to + 
vict the ſame. 

They conſidered, that in this caſe ſhe did not diſpone any Goods in pars 
ticular, but was obliged toa generalitie, viz, That ſhe was worth Goods 
of that value ; and ſhe cannot be ſaid to be worth in Goods the ſaid Sum, 
her Debt being equivalent: Seing Box are underſtood debitis deduttis. 


I I ern 


D. 183. AGF of Sederunt. ed. ie. 


-/ þ HE Lords thought fit to make an At of Sederenr, and to intimate 
- it tothe Advocats; to the purpoſe following, vis. That when at 
Alledgance is not admutted, bur a joint Probation is allowed before An- 
{wer; it there be any other Alledgance found relevant, and admitted to 
either, Liti{conteſtation {hould be underſtood ro be made as to that Al- 
ledgance. 2. And likeways as to that effect, that the Parties are con- 
cluded, and cannot be heard thercatter to propone any other Alledgance. 
. The Lerms being run as to Alledgance not diſcuſt, they are con- 
cluded as to the Probation of it, as if the relevancy had been diſcuſt by 
a forwal Act of Litilconteitation, whereas it is remitted to be conſidered 
ater Probation, feing otten ex fatto oritur Jus, and upon conlideration 
of the circumitances atter Probation, the Lords have more clearneſs to 
determine Relevancy. 


D. 184. contra Hepburn, 7. une 1674. 


TJ HE Apothecary Patrick Hepburn his Son, being purſued as Succeſ- 
for Titulo Lucrativo, for a debt of his Fathers, upon that Ground, 
that tho the Right gf Lands granted to him by his Father, was before the 
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Debt : vet it was revocable, and under Reverſion tothe F 
Roſe 3euh when he contraQted the Debt lybelled. IE 
The Loras aſloilzied from the Pafſhve Title forefaid;; but reſerveF Re. 
dufion. It appears that the caſe was not without difficulty ; and that 
albeit future Creditors in ſome cale may reduce Anterior Rights ex capite 
frazdis;, yet this is difficult and unuſual: and therefore in. had been fitr 
to determiae that Point, viz. Whether an. appearand Heir , geting a 
Right revocable, and of the nature forefaid, ſhould: be. lyable at the leaſt 
in quantum; \eing, if the Father had diſcharged the reverſion, he would 
have been Succeſlor, in reſpect of the Diſcharge after the Debe ;, and the 
Son was a Child, and the Father reſerved and. retained Poſſeflion, and 
upon rhe Matrer the Father's not redeeming was a Diſcharge of the: Re- 
verſion. Actor. alter1 Hog. Concluded Cauſe 


D. 185. Cuningham contra Lees. 9. Fane 1674. 


HE Relict of James Deans, alledging that her Husband had vio- 

lently torn her Contract of Marriage ; purſued his Heir to hear and 
-” the Tenor of it proven, and offered to prove caſum amiſſionis, as 
aid 1s. 

The Lords, albeit there was no Adminicle in write, ſuſtained the Sum- 
monds; in reſpect there is a preſumptio Faris, that there are Contracts 
of Marriage betwixt Perfons of any conſideration, ſo that the Marriage 
was an Adminicte: and the effect being meerly Civil and nor Penal, 
they had no reſpect to that Alledgance, that the Proceſs was after the 
Husbands deceaſe, and ſome 7 or 8 years after the deed. 


D. 186. Paton contra Stirling. eod. die. 


IR Hary Stirling of Ardoch, on Death-bed, gd by a Write acknows- 

ledge, thar the Right he had acquired from Door Paton of certain 
Lands, was under Truſt, and for ſurety of Sums, which he had payed for 
the Door; whereupon Doftor Parows Son intented a purſuit a- 
gainſt Ardoc}/s Heir to declare the Truſt, and tor Compt and Reckoning: 
And before Anſwer, The Lords having ordained Witneffes to be Exa- 
mined for clearing the Truſt; They Found, "That by the Probation the 
Truſt did nor appear, and that the ſaid Declaration i» Let#o could not 
prejudge his Heir, unleſs there had been ſome turther evidence, that the 
Declaration was emitted by the DoCtor of his own accord, and upon con- 
viction and for Exonering his Conſcience; which did not appear by the 
Probation. Lockheart and Falconer. alteri Long formacus and Cuninghams, 
Gibſon Clerk. Concluded Cauſe. 


D. 187. L ady Spencerfield contra Hamilton. 10. June 1674 


IN the caſe of the Lady Spencerfield contra Robert Hamilton of Kjlbrak- 
mount, The Lords Found, that the Alledgeance, viz. Thar the Deten- 
der could not be Lyable as Intrometter, becauſe there was a Gift given of 


the Defunfts Eſcheat being Rebel, is not Relevant ; unleſs rhe Gitt = 
either 
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either declared, or were tothe Defender himſelf, or that he had Right 
from the Donator : For in the firſtcaſe, he 1s 1n condition parallel with 
an Intrometter, in the caſe of an Executor confirmed ; and cannot be 
ſaid to be intrometter with the Goods of a Defunct, and bona wacantia, 
the Right ofthe ſame being ina living perſon per aditionem, and by con- 
firmation; and a -third perſon Intrometting where there is no Declara- 
tor, who has not the Gift himſelf, nor a Right from the Donator, is not 
in a better caſe than an Executor decerned : And in the caſe of a Donator 
Intrometting, orthe intromiſſion of any other _—_— Right from him, 
there is the pretence and colour of a Right in the perſon of the Intromet- 
ter, which 1s ſufficient to purge vitious Intromiſſion. 

They Found in the ſamecaſe, that a perſon entering to the poſſeſſion of 
the Detunas Houſe, by warrand of the Lords: Their poſſefſion of 
the Goods in the Houſe doth not infer Intromiſfſion, unleſs they make uſe 
of fuch Goods as «ſu conſumuntur, or diſpoſe of ſuch Goods, as are not of 
thatnature; as Beds, "Tables, and ſuch like. Robert Hamilton Clerk. 


D. 188. Freeholders of Linlithgow contra The Commiſſioners to 
the Parliament. 12. June 1674. 


_— 


N a Suſpenſion at the inſtance of the Freeholders of Linlithgow-ſhire, 
| againſt their Commiſſioners to the Parliament. The Lords Found, that 
if the Prorogationes and Receſles of Parliament be for a conſiderable time, 
ſo that the Commiſſioners do or may go home, the Commiſſioners ſhould 
not have their Fies, or Charges dureing the ſame. 2. Thar if the pro- 
rogation be for a ſhort time, and the Commiſſioners having their Ref. 
dence at a little diſtance, in Edinburgh, or Linlithgow ſhire, do or ma 
g0 home ; they ought not to have Fees dureing that time. 3. If there be 
Articles ſitting, dureing that time, and a donot go home, tho they be 
not upon the Articles ; they ſhould have their Fees: Becauſe they are 
concerned to know, and inform themſelves, what is in Agitation in the 
Articles. Newbyth Reporter. Monro Clerk. 


D. 189. LBailly Bod contra Store. November 7. 1674. 


E & HE Loras ſuſtained a Diſcharge granted by a Maſter to his Tennent 
upon payment of his Duty, tho it was neither Holograph, nor 
Subſcribed betore Witneſſes ; but pretended to be ſubſcribed by the 
Granter : Which the Lords did in reſpect of the Cuſtom ; and that Ma- 
ſters andTennentsare in uſe to give and take Diſcharges without Witneſſes. 
And that in the caſe of Writes, Letters, and Bills betwixt Merchants, 
the Lords are inuſe toſuſtain them, tho they want Witneſſes ; and there 
15 the ſame, it not more reaſon in thecaſe of Tennents; by reaſon of the 
greatand exuberant confidence betwixt them and their Maſters. Some 
of the Lords thought it hard torecede from the Law, there being no limi- 
tation or-exceprion in behalf of Tennents; & abi Lex non diſtinguit nec 
mos: And that there is a great diſparity betwixt Merchants and 
Tennents, Compts,' Letters, and Bills of Exchange, and other Writs of 
that nature ; being ſecret Tranſactions betwixt Merchants and their cor- 
reſpondents ; whereunto Witneſles and other perſons, neither are in uſe 
to 
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to be, nor is fit they ſhould be privy: Whereas Diſcharges by Maſters 
to Tennents are in uſe to be, and there is no inconveniency that they 
ſhould be ſubſcribed betore Witneſſes; and there is no difficulty to get 
Witneſſes to them ; and it they want Witnelles, and be not Holograph, 
Maſters may be prejudged ; Ir being eaſy to imitate and torge a ſingle 
ſubſcription, and there being no means of improbation of the ſame. 


D. 190. The Townof Innerneſs contra Forbes of Colloden, 
and Robertſon of Inches and others. eod. die. 


His caſe having been —_— not without ſome heat, amongſt the 
Lords themſelves; Ithought fit togive an account thereof, at great- 


er length, than I have uſed in other Caſes and Deciſions. 
Robertſon of 


The Town of Inverneſs having Charged the ſaid 
Inches, and Colloden and other Feuars, who hold the Forrelt of Drakies, and 


other Lands and Milns, and Fiſhings of the ſaid Burgh ; for payment of 
their proportions of a Stent impoſed upon them, for the uſe of the Town. 
And they having Suſpended, upon that reafon, that the faid Stent was 
unequal as to their proportions, and that the Town had notan Arbitrary 
Power to impoſe Stents vpon their Neighbours, and Feuars, unleſs there 
were an unavoidable, at leaſt a preſſing neceſſity and occaſion relateing 
to the good and intereſt of the Burgh; and in that cafe, the Neighbours 
and Fenars were to be Lyable only i» /abſidium; In fo faras the Patrimo- 
ny of the 'Town and Common Good ſhould be ſhort, and not extend to 
defray the ſame. 

The Lords (Sir John Gilmour being Preſident for the time) did by their 
Decreet of Suſpenſion, Fiz4 the Letters orderly proceeded : Burt with- 
all, did regulate the way of ſtenting to be according to the method and 
Rules ſet down by the Lords as to the future, which are contained in the 
faid Decreet, and acquieſced to by the Suſpenders ; the Decreet bearing 
tobe of conſent; and containing only a Proteſtation, that the Suſpenders 
ſhould not be Lyable toany Stent, tor maintaining and proſecuting Pleas 
again{t themſelves, | 
' Thereafter, the Feuars being charged upon another Stent, did Suſpend 
upon that rexſon only, that the Regulation and Method appointed by the 
Lords had not been obſerved : and did intent a Declarator, that they 
ſhould not be Lyableto Stents, bur ſuch as ſhould be impoſed, in the way 
and according to the merhod toreſaid. 

Tho there was no other reaſon in the ſaid Suſpenſion, nor concluſion 
in the ſaid jeclarator, but as is immediatly related ; yet, another reaſon 
was thereafter inſiſted upon , both in the Suſpenſion and Declarator ; 
and they d.d plead, that rhey were exempted, and ought not to be Lyable 
to any Stent upon any account or method whatſomever ; by reaſon, that 
their Lands, and in ſpecial the Forreſt of Drakies, were Feued to them for 
a Reddendo and Feu-duty contained in their Infettments pro omns alzo onere, 

The Caſe not being fully debated at the Bar, Some of the Lords con- 
ceiving, that the Lands of Drakjes were not a part of the Original and 
Ancient Patrimony ot the Town, but thar the ſame had been acquired by 
the Town; and thereafter had been Feued out by them in the Terms 


foreſaid for payment of a Feu-duty pro omni alio onere; they were of the 
Uuuu Op1N10n 
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Opinion, thatthey could not be Lyable-to a Servitude, unleſs the fame 
had been conſtitute,either by their Infettments or otherwayes;But ſpecial- 
ly in this caſe, they being tree by their Infeftment, and expreſs Clauſe 
thercin,of all burden or Servitude, but their Feu-duty : And that they 
could be in noother caſe, than if the Town of Eaimburgh ſhould Feu any 
of the Lands lately acquired by them, toripayment of 2 Duty pro omni alio 
onere; And yet the plurality of the Lords were of the opinion, that if the 
Town could prove and make appear, that they have been in uſe, by the 
ſpace of 40 years or above, to Stent their Feuars for defraying their Af 
fairs, and Burdens, and Works of the Town, that they ought to be Ly- 
able, notwithſtanding of the ſaid Clauſe pro ommnt alio onere. And accor- 
dingly before Anſwer g Term is Aſſigned, tor proving the Towns Poſleſ- 
ſion. 

In the z»terim, The moſt Eminent of the Advocates, and in ſpecial fuch 
as were for the Town; being diſcharged pleading, upon occaſion of the 
Appeals; this caſe came in Agitation the laſt Seſſion ; and ſome of the 
Lords, even theſe that were of the opinion formerly thar the Feuars 
ſhould not be Lyable to be ſtented, upon the ground and miſtake foreſaid 
thatthe ſaid Lands of Drakes was not a part of the AncientPatrimony of the 
Town); they were convinced,upon the produCtion of the Towns Evidents, 
that the ſaid Lands were a part of the Ancient Patrimony of the Town, 
being Incorporateand contained in their Infeftments with the Burgh it 
ſelf, bearing one individual holding and Reddendo :; And therefore con= 
ceiving, that eſt Judicis ſupplere que deſunt Advocatis in Fure, and which 
ariſes upon produttion of the Papers; they did argue, that the Feuars 
ought to be Lyable for theſe Reaſons. 

i: That there is a difference betwixt the Original Patrimony of the 
Town, which is profeCtitious, and flowes from the Bounty of Princes, 
and is given to Burghs Royal, for ſuſtaining and detfraying their neceſſa- 
ry "as and occaſions; and betwixt that, which 1s adventitious, and 
acquired by Burghs themſelves, by their own Moyenand Means. 

Asto the firit, The ſame being given eo intuitu, and to the end, that 
it ſhould be a Stock for doing and defraying the Common Afﬀairs and bur- 
dens, and Charges of the Town, it cannot be given away, nor Feued, 
but cum ſua cauſa ; and fothat they ſhould be Lyable to Stents and Impo- 
fitions upon occaſions requireing the ſame : W hereas the other is acquired 
by Towns as quzlibet, and the Feuars ought to be conſidered as quzliber, 
and as in the cale of other Feuars, 

2. Upon theconſideration foreſaid, it is ſtatute by diverſe Atts of Par- 
liament, and in ſpecial by the 36. Ai. K, Ja.q. Parl. 3. And the 
iS1. Act. K, 7a. 6. Parl, 13. Thatthe Common Good of Burrows ſhould 
be obſerved and keeped to the common profite of the Town: And the 
ſaid Aft of K, Ja. 4th. bears, That Lands, Fiſhings, Milns, and others 
belonging to the Burrows, ſhould not be ſet but for 3. Years allenarly ; 
and it any be ſet otherways that they be of none avail: And as this 1s 
Law, fo itis juſt, otherwayes,thoſe who have Tenements within Burgh, 
and who upon occaſions are Lyable to be Stented, ſhould be unjuſtly and 
heavily prejudged, itthe Lands and Fiſhings which, being in the Towns 
hands, would be lyable in the firſt placeto ſuch Burdens, may be given 
away ; fo thatthe whole burden ſhould be rolled over upon them. _* 

3. Ihe 
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The foreſaid pretence, That the Feuars were Lyable only to the 
Feu-duty pro 0mnt alio onere;, was Aniwered, viz, That omne aliad onus 
was to be underſtood ,of any other ordinar duty payable to the Town as 
Superiors ; but does notexemprthe Feuars from theſe ”unera extraording- 
ris Patrimonialia, for the neceſlar uſe and preſervation of the Town : As 
in thecaſe of Lands diſponed to be holden of the Diſponer, for payment 
of a Blenſh or other Duty pro omni alio onere, The Claule foreſaid will 
not exempt the Vaſal trom Taxations, and the Superiors relief of the ſame 
againſt his Vaſal: | 

4. It appears by a Ratification of Queen Mary, produced for the Town, 
That the Town of Izaerneſs had made diverſe Aﬀts concerning the ſetting 
the Lands, Milns, and Fiſhings, which are ratified by the {aid Queen; 
And which, if they were obſerved, would oblige the Feuars to be tyablc to 
to be Stented, 

The faids Lords, Who were of theſa.d opinion,thought, That upon the 
Grounds and Production forefaid, the Feuars of Drakes ought to be lyable 
without any farther probation, to Stents impoſed for the uſe and intereſt 
ofthe Town; the ſame being impoled neceſfarly and equally according to 
the method abovementioned : And yet the Town having adduced proba- 
tion by production of the Records out of their Books and Witneſſes; they 
conſidered and thought, that the poſſeſſion of the Town, by impoſin 
their Stents by the {pace of 40. years, was proven : In reſpeR,it ep 
by the ExtraCts out of their Books, That from the year 1624. until 1664. 
they have been in uſe to impoſe Stents in caſe of Exigency, tor the private 
uſe and concernsot the Town ; Notwithſtanding of what was alledged at 
the Bar, againſt the ſaid probation, andin ſpecial, that the Books them- 
ſelves ought to be produced ; whereas there was mothing produced but 
Extracts of Acts , and that the probation, that the Town has been in uſe 
to Stent tor repairing their Bridge, did not quadrate to the caſe and point 
in queſtion ; leing it was to be proven that Stents were impoſed for the 
private ule and concerns of the Town, and the Bridge and repairing of 
the ſame is of publick concern and intereſt, relating not only to the good 
of the Town, but of the whole Shire : And the Record, anent Stent in 
relation to the Bridge being out of the way, and not conſidered as a pro- 
bation; It was not proven, that the 'Town had been in Polſefſion 40. 
Years. 

Nevertheleſs, The plurality of the Lords did Find the Alledgeance 
foreſaid ot Pollefſhon, by the time foreſaid,not proven; upon that ground 
that the Bridge was not to be conſidered as the proper concern of the 
Town: Anddid ſuſpend and declare in favours of Inches and other Feu- 
ars: Diverle of the faids Lords diſſenting upon the Grounds forefaid ; 
and that it appears to them, that the Feuars, upon the account of their 
Lands, were Ly able to be Stented,being the ancient and proper Burgal Pa- 
trimony of the Town: And albeita continued tract ot Polleſſion by the 
ſpace of 4o. years, which hardly isto be expected iz ſervitutibus, or im- 
poſitions that are diſcontinue, could not be made out, as they conceive it 
was; yet the Feuars having homologate and conſented, and ſubmitted to 

the ſaid Impoſitions without repineing, until after the Year 1664. That 
they did not ſo much queſtion rhe Town's Right to impoſe upon them the 
fajd Stents, as the exorbitancy, and frequency, and inequaliry of the ſame 
as 
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as to their proportions ; they could not be heard now to plead and pretend 
exemption from the ſaid Stents. 

The Lords having: Found as ſaid is, That the Lands of Drakies were not 
lyable to the ſaid Stents : Thefaid Roberſon of Inches in be- 
half of himſelf and ſome other Feuars, having only appeared 1n the debate, 
and Forbes of Colloden, who. thought himſelt concluded by the above- 
written Decreet of Suſpenſion, and has conſented to the ſame ; did not- 
withſtanding deſire, that he might have the benefite of the {aid Interloqui- 
tor, and that the parcel of Land, which he had 1n the Forreſt of Drakies, 
might alſo be declared free of Stents; ſcing there was eadem ratio, and fo 
there ought to be _—O_ to him and the ſaid other Feuars. }.. , 

It was Axſwered for the Town of Innerneſs, That he cold not be 
heard, in reſpeC of the ſaid Decreet of Suſpenſion i foro, and of his ex- 
preſs conſent thereincontained. Whereunto it being Rephed, that the 
conſent was only as to the individual Stent thereinqueſtioned, and did not 
conciude himas toother Stents ; and that notwithltanding thereof, it be- 
ing now Foxrd, that the Forreſt of Drakies, whereof his was a part, was 
free; 'the immunity foreſaid could not be denyed to him. It was Anſwered, 
and the ſaid, diſſenting Lords were of the opinion, that a Decreet 7» foro 
did bind him whatever others could pretend : And it was evident by the 
ſaid Decreet,that it was then the Lords meaning(Sir John Gilmour a perſon 
of great Parts and Integrity being then Preſident) that all the faid 
Lands of the Forreſt of Drakzes ſhovId' be Iyable in all time coming ; and 
hisconſent is moſt poſitive and expreſs to the Regulation of Stenting as to 
the future: And the ſaid Conſent being premutted to the whole decer- 
niture ofthe ſaid Decreet, doth influence and afte&t all the Articles and 
Heads of the ſame, gunleſs it had been limited and ſpecial as to an or 
moe, and notall: And it was ſofar from being limited to the Stent then 
in queſtion, that there is a Proteſtation ſubjoined to the decerniture in theſe 
Terws, That Colloden and the Suſpenders doe proteſt, that they ſhould 
not be lyable to ſuch Stents as ſhould be impoſed, for maintaining the 
Plea againſt themſelves; And exceptio & proteſtatio firmat Regulam & Sen- 
tentiam 111 non exceptis,C tis, Contra que 10 emiſſa eſt proteſt atio. 

The Lords notwithſtanding Foxnd, That Colloden ſhould be free of 
Stents, as to ſuch Parcels as he had of the Lands of Drakes. 

Thereafter the Town of Innerneſs did alledge, that the Suſpenders ought 
to be lyable as to the Milns and Fiſhings, that they held in Feu of the 
Town, ſcing they are undoubtedly the ancient Patrimony of the Town : 
and they ofter them to prove, that they have been in uſe, paſt memory, to 
ſtent the ſame with the Burgal Lands when occaſion required, not only 
for Taxations, impoſed by Parliament, but tor the private uſe of the 
Town. : 

It was Anſwered, That the ſaid Alledgance was not now competent ; 
ſeing the Debate, whereupon the Interloquitor proceeded, was concern- 
ing the Suſpenders Feues, which they hold of the Town, which compre- 
hend both Lands, Milns, and Fiſhings : and there is no reaſon of diffe- 
rence, why the Milns and Fiſhings ſhould be in an other caſe than the 
Lands. , 

It was Anſwered for the Town, That in all the Debate, there had been 
no mention of Milns and Fiſhings ; and they were content to make Faith, 
| thatthey did not underſtand-the Debate to be concerning the _ 

1 


of Council and Seſſron $1 


L O——_— 


Fiſhings,but only the Lands of Drakes ; And if they had thought that they 
had been concerned to prove their Poſſeſſion as to the Milns and Fiſhings 
there was that ſpeciality that they might have proven more clearly their 
Poſſeflion, as to the Mins and Fiſhings, than as to the Lands: and now 
they are able to prove the ſame. | 

Some of the Lords thought, That the Queſtion being of that Impor- 
tance to an Incorporation, and they wanting the Aſſiſtance of their moſt 
able Advocats, upon the occaſion abovementioned ; and the exception 
being undoubtedly relevant to inferr their Right, and the concluſion of 
their Declarator, as to the Milns and Fiſhings, that they ſhould be lyable 
to be ſtented if it were proven ; It were hard, that their Right ſhould be 
taken from them upon a quirck, and pretence of Omiſhon, being upon a 
miſtake, as ſaid 15s. Inend, the Plurality of the Lords 4:4 Declare, by 
their Interloquitor, "Thar if in November the Town ſhould beable to make 
appear by ancient Records, that they had been in Poſlefſhon of ſtenting 
the Milns and Fiſhings, with the Tenements of the Town, when Impo- 
ſitions and Stents were laid on bythe Town only ( and not by the Par- 
liament ) for their private uſe, that the ſame ſhould be lyable as other 
Burgal Lands. 


D. 191. Hamilton contra. the Earl of Kinghoyn. 
11. Noveniber 1674. 


Of Ames Mauld of Melgam, having aſſigned to James Hamilton two Bonds; 
and he having intimate his Afſignation to the E. of Kz»ghorn gran- 
ter of the ſame, did thereafter write to the ſaid Earl, ſhewing him that 
he had uſe for the Sums contained in the faid Bonds; and that he deſi- 
red a courſe might be taken to pay the ſame: Andin Anſwer to his Let- 
ter, the {aid Earl did Write and ſubicribe a Poſtſcript upon a Letter wri- 
ten to him by the ſaid James Maala, to that purpoſe, that the faid James 
Mauld had aſſured him, that he had made the Aſſignarion toreſaid upon 
aſſurance that my Lord ſhould not be troubled to pay the ſaid Debt, and 
that he was about to take a courle to that effeA : but that notwithſtan- 
ding, if he muſt be his Debiror, he ſhould take a courſe to pay the An- 
>- Ah but as for the Principal Sum, 1t was not foreſeen by him, that 
he ſhould be put to pay it at that time, and he deſired forbearance. And 
thereafter being charged, the ſaid Earl ſuſpended upon that reaſon,thar 
the ſaid Bonds were granted by him to Melgum tor the price of Lands Dif- 
poned by him to the Earl; and by a Back-bond of the date of the ſaid 
Bands, Mel/gum was obliged to Warrand the Rental of the ſaid Lands for 
two years: and quatenus the Tennents ſhould be ſhort in payment of their 
duties, the time forſaid, he ſhould pay wherin they ſhould be wanting, 
and that the Earl might retain 1n the firſt end of the forefaid Sums: And 
that the ſaid Earl had got a Decreet againſt the Tennents of the ſaid 
Lands, for payment of the Sums therein contained; and therefor that he 
had ground of retention and compenſation upon the iorefaid Bond granted 
by Melgum effeirand to the Sums reſtand by the ſaid Tennents- Where- 
unto It was Anſwered, that tho Compenſation competent againſt the Ces 
dent is competent againſt the Aſſigney, yer where there is not only 
an Aſignation which is the deed of the Cedent; but a delegation, and 
| X XXX the 
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the Debiror doth accept and conſent and becomes Debitor, as in this caſe, 
as appears be the forelaid Letter written to the charger ; compenſation 
is not receivable. It was Rephed for the Suſpender, that the Letter 
is not poſitive that the Suſpender ſhould becomg Debitor, but only in 
theſe terms if he muſt be Debitor to the charger; and that upon the matter 
he is not Debitor to him, in fo far as he has a ground of compenſation. 
Whereunto It was Anſwered, That theſe Words, If he ſhould be Debitor 
are to be underſtood only, in Relation to the Complement and Aſſurance 
contained in Melgur's Letter, viz. If he ſhould not take courſe himſelf 
with the ſaid t; and that the Letter is poſitive, that the Earl ſhould 
pay the Annualrent, and alſo the Principal Sum, which he could not do 
preſently: and ifthe Earl had intended to compenſe, he ſhould have told 
the Charger, that he had a Ground of Compenſation, in which the Char- 
er would have had recourſe againſt the Cedent, and would not have re- 
Fred upon the Suſpenders Letter. | 
The Lords Found the Letters orderly proceeded, in reſpe&t of the ſaid 
Anſwer and Letter. 


D. 192. Gordon contra Pitſligo. 12. Novemb. 1674. 


M R. Thomas Gordon and his Father purſued the Lord Pt/igo, upon 
a Promiſe to enter them to certain Lands, which they had acqui- 
red, holden of him. 

It was Alleged , That if there was any ſuch Promiſe, it was to be per- 
formed in write, by a Charter to be granted by the Defender ; and there 
is locus Penitentie until the Charter be ſubſcribed. It was Arſwered, That 
the Promiſe was referred to the Defenders Oath : and albeit there is /o. 
cus penitentie in Synalagmis, and Contracts; yet where there is a poſitive 
Promiſe to give or do any thing, the ſame being verified, ought to be 
fulfilled ; and there is no /ocus penitentie upon pretence that it ſhould be 
fulfilled in Write. 

The Loyas repelled the Alledgance, in reſpe& of the Anſwer forcfaid. 
Monro Clerk. Newbyth Reporter. 


D. 193. - Paton contra Ardoch. = eod. die. 


JJ/ Tiare Paton Son to the deceaſt Dr. Paton, purſued 

Stirling, and Sir Harie Stirling of Ardoch, as repreſenting his Father, 
for Implement of a Write, granted by his Father on Death-bed ; where- 
by he was obliged to denude himſelf of the Lands of Panhol's, being fa- 
tisfyed of ſuch Sums of Money as ſhould be found to be due to him by 
the ſaid William and his Father, after Compt and Reckoning. 

It was Alledged for the Defender, "That his Father had acquired a Right 
to the {aid Lands, from the ſaid Dr. Paton, being his Brother in Law,hav- 
ing maryed the ſaid Sir Henrie's Siſter, upon a Back-bond, containing a 
Reverſiog in favours of the ſaid William, the ſaid Sir Harie's Nevoy: and 
that thereafter the ſaid Nill;am being Major, had diſcharged the Rever- 
ſion ; ſo that the Defuntt, and now his Heir has an irredeemable Right 
to the {aid Lands: and that the ſame pretended Deed on Death-bed, could 
not take away the ſame. 

It was Replyed, That the Defun&t on Death-bed did, and might exoner 
his Conſcience, by a Declaration, that the Ditcharge of the Reverſion was 
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on Truſt; And there were other Adminicles and Prefumptions concur- 
ring, to evince that it was a Truſt; viz. The near Relation of the Par- 
ties; the Detuntt being the Purfuers Uncle, and that the Bonds granted 
by the DoQtor, either ro the Defuntt himſelf, or to other Perſons from 
whom Ardoch had Right, were not retired ; which would have been. if 
the Right in Ardoch's Perſon had nor been on Truſt : Tr being againſt 
Reaſon, that Ardoch ſhould have both Right to the Lands, and to the 
Debts, for which the ſaid Right was granted. It was Daphed, 'That the 
Defender being an Infant, nenher doth, nor is obliged ro know what 
was betwixt his Father and the Purfuer, unleſs there were a Write 
to clear the fame; and his irredeemable Right by the Diicharge of the 
Reverſion, cannot be taken away by Prefumprions: and that a Write on 
Death-bed, upon what pretence ſoever, cannot prejudge the Heir: And 
it cannot be thought, but that if a Truſt had been intended, the Purſn- 
er would have taken a Back-bond as he had done formerly ; and the De- 
fenders Father might have given a Diſcharge of rhe faid Bonds as to per- 
ſonal Execution. 

The Lords Found, That the Truſt was not proven : and that the De. 
claration on Death-bed could not prejudge rhe Heir. "Thereafter it was 
urged for the Purſuer, 'That at leaft he thould have Aftion againſt the 
Defenders as Executors, tor affeting the moveable Eſtate belonging ro 
the Defnnct, and in Implement of che faid Write, at leaft i» ſabſid/um, 
as to Damnage and Intereſt, 

Upon a Debate amongſt the Lords themfelves, It was urged, Thar the 
ſaid Writ, being in effeta Reverſion, was only preftable by the Heir 
who only could denude himfelt of rhe Right of the ſaid Lands : And 
perſons on Death-bed, ipſo momento that they become Sick, they loſe their 
legitima poteſtas, either as to mr, > bog” Heirs, or their Bairns and 
Relits: And they cannot diſpoſe of their Deads Part, but by a Nomi- 
nation, or Legacy, and a Reverfion could not be given, by way of 
Legacy. 

The Lords Found, That the ſaid Write could not affe&t the Executry. 


Gibſon Clerk. 


D. 194. The Executors 1 the late Byhop of Edinburgh 
| contra the preſent Biſhop. eod. die. 


T HE Executors of the late Biſbop of Edinburgh, Purſued the Commrſ(- 

fars and Procurator Fiſcal, and the now Bithop of Edimbargh for the 
Quots of Teſtaments, that were either confirmed, -or had fallen by the de- 
ceaſe of Defuntt perſons ; and wereconfirmable before the faid late Biſhops 
Death, and fell under his Executry: And alſo for the Quots of all Tefta- 
ments confirmed, or confirmable for the half year, after the ſaid Biſhops 
deceaſe, and falling under the Any, 

The Lords Found, That the Quot» of Teſtaments, that were not con- 
firmed, did neither fall underthe Biſhops Executry, nor the A#»;, But 
only the Quors of ſuch "Teſtaments as were confirmed, either in the Bi- 
ſhops Lifetime, or during the Az»: Upon thefe Grounds, which were des 
bated at the Bar, but more at length among the Lords themfelves; zz. 


1. The Quots of Teſtaments do not belong to Biſhops, as having — 
an 
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and intereſt in the Moveable Eſtates of Defun& Perſons after their de- 
ceaſe; which are only divided betwixt their Executors, and Bairns, and 
Relict ; bur the ſaid Quots, arein effett Sentence, or Confirmation-Sil- 
ver, which is given to the Biſhops upon that account and conſideration, | 
'Thar by their Sentence or Confirmation (which on inſtar Sententie being 
aitus voluntarie juriſdittionis) The Defuntts Eſtate is ſecured to be forth- 
coming to all perſons concerned, borh Creditors, Relict, Bairns and 
others: And therefore, until that be done, there 1s no Qzot, nor confir- 
mation-ſilver due. 2. The Lords of Seſſion had, by Act of Parliament, 
as a part of their Sallary, Sentence-Silver, viz. Twelve pennies 
of the pound, until the ſame was taken from them by Act of Parliament 
their Sallary being enlarged, and ſettled upon them otherwayes: And, 
if during the time, the ſaid Lords had their Sentence Silver, any of them 
had deceaſed before Sentence, tho the Proceſs had been commenced and 
advanced beyond Litisconteſtation ; it cannot be ſaid, that the Executors, 
of a Lord deceaſing before the Sentence, could claim any part of the Sen- 
tence Money, where the Sentence 1s pronounced after his deceaſe. 3. 
By the 28. A of his MajeſtiesParl. 1661. the Quors of Teitaments are di- 
charged ; and yet the Biſhops being reſtored to the Right of Quors, the 
ſame will be due for any Teſtament confirmed thereafter, notwithſtand- 
ing of the ſaid Att of Parliament ; whereas, if Gzots were due from the 
time they became confirmable, they could not be claimed, tho confirmed, 
ſince the Biſhops were reſtored as ſaid 1s, totheir Quors, as being diſcharg- 
ed by the ſaid Att of Parliament. 

'The Lords did alfo Find, That the Biſhops Reli& and neareſt of Kin 

had Right toan Az, even before the late AC of Parliament (being the 
13. AQ ofthe 3. Seſſion of His Majeſties ſecond Parliament, concerning 
the Azz, dueto the Executors of Biſhops and Miniſters) In reſpe& by a 
Letterof His Majeſties Grand-father iz «270 1613. and At ofthe Biſhops 
thereupon, an Ann was. Fond to be due to the neareſt of Kin of Biſhops : 
But in regard by the faid Letter and Cuſtom, betore the ſaid late AQ of 
Parliament, the Az» in relation to Biſhops, was, it the Biſhop deceaſed 
before Michaelmaſs. after the Moneth of his Executors had 
the halfof that year , as belonging tothe Biſhops Incumbent Jure propri»; 
and the half of rhe next year as Az»; the halt of the Rent of his Benefice 
for the half year preceeding Michaelmaſs, the other half being due to him 
as Incumbent, and fallen under his Executry : Whereas by the late AQ, 
the iaid Anz isfo ordered, that the Biſhop or Miniſter ſurviveing White- 
Sunday, the halt of that year does belong to him and his Executors upon 
account of his Incumbency ; and the other halt tor the Ann : And the In- 
cumbent furviving Mzi#haelmaſs, he is to have the whole Year as Incum- 
bent, and the halt of the next year is to be 4»»: Therefore the Lords 
Found, That the late Biſhop having deceaſed before Michaelmaſs, and be- 
fore the ſaid late Act of Parhament, the Azz ſhould be as it was for- 
merly, 

\ Intheſame Proceſs, It was debated among the Lords more fully than at 
the Bar, whether the Q«ots of 'Teſtaments ſhould fall under the Ann? 
And it was urged by ſome, that the Quzors of Teſtaments are but caſual 
Obventions ; and that they are due as ſaid is, upon the account foreſaid. 
viz, Thar Teſtaments are confirmed by the Biſhop, or his Officials, and 
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ratione opere, and as Sentence-Silver ; {0 thar they cannot be due, but 
to the preſent Incumbent, who does a duty ; and that Compoſitions for 
entering of Vaſals and Liferent Eſcheats and Non-entrys, and ſuch like 
caſualities do not fall under Am». Whereunto 1: was Anſwered, That 
by the Kings Letter, by the Act of Parliement, and by the Canon Law 
the half of the Rent of the Benefice;Stipend,and Living tall under the Ann; 
and the Quots of Teftaments are a conſiderable part ot the Biſhops Rent, 
eſpecially in Edinbargh; and urdoubtedly isa part of his Living and Bene- 
fice: And the Rent of Milns which is caſual, and depends, where there 
is no aſtrition, upon the arbitrary will of Parties to come, or not to 
come to the ſame, and is likewayes due rati/oze operz ; doth fall under 
Ann ; Asalſo the Rent of Fiſhings, and ſuch like whichare caſual : And 
there is a great difterence betwixt Q«0:75, which 1s an ordinary yearly 
Rent, and cannot fail ſo, but there will be ſtill Teltaments confirmed ; 
and thecaſualiries of Superiority as Literents &c. whichare fo uncertain 
as that ir cannot be ſaid, they are the Biſhops Living : And theArgument, 
that Quors are due ratzone opere, and by reaſon of actual confirmation, 
which cannot be due by the Executors or Relict, 1s of no weight; ſeing 
the other conſtant Rent of Stipends and Benetices 15 due ratioze operz,and 
becauſe the Biſhop or Miniſter ferveth,which is not preſtable by Executors 
or Relics. 

The Lords, notwithſtanding, enclined to F:z2d, That the Quots do not 
fall under the A”: but upon the motion of ſome of their Number, that 
the Interloquitor, being to be a preparative,ſhould be turther conſidered, 
they thought fit not to proceed to the Voting. Gb/oz Clerk. Forres 


Reporter. 
D. 195. Craig contra Edger. 20. Novemb. 1674. 


TH E Lords Found, That a Bond bearing Annualrent, being Aſſign« 
ed by a Woman, to her former Husband by her Contrat of Marri« 
age ; and the Aſſignation not being intimate, a Retroceſſhon did ſettle 
again the Right of the ſaid Bond in the Perſon of the Wife, Quia unums 
quodgque diſſolvitur, eo modo quo contrahitur: And the faid Bond being 
thereafter aſſigned in favours of the ſecond Husband, he and his Execu- 
tors had Right to the ſame; and that it was, not x boxis of the firſt Huf- 
band, though the Retroceſſion was not intimate until after his deceaſe. 


Lord Glenaeick Reporter. Mr. John Hay Clerk. 
D. 196. T hoirs contra Tolqubon. eod. die, 


\ f R. David Thoirs, in an Improbation at his Inſtance, againſt To/- 

quhon, ofa Bond, did crave Certification, becauſe the Principal 
was not produced, but an ExtraCt out of the Commiſſars Books of Aber- 
aeen. 
The Lords, upon a Report, having debated amongſt themſelves, what 
was fit to be done in the ſaid Caſe, feing it appeared that rhe ſaid Pur- 
ſuite was intented, not of deſign to queſtion the Bond, upon evident and 
probable Grounds of Falſchood, but only to have it produced ; and it ap« 
peared by many Preſumptions, that the Bond was a true Deed, and.ne- 


ver queltioned by the granter ex capite falſi, tho he had ſuſpended upon 
_— TIF orheg 


of Council and Seſſion. | T4 


06 Deciſions of the Lords 


other Reafons; And there had been much diligence by Decreets, Horn- 
ing and Compryſing upon the ſame; and yerthe Bond being ot an anci- 
ent Date,beyond 40 years,there was no perſon living that could prove the 
Tenor thereof, and declare that they knew the ſame to be a true Deed : 
And on the other part, the Lords could not refuſe to grant Certification, 
ſeiog an ExtraCt does not fatisfy in an Improbation, where the Principal 
was not produced. : 

It was moved by ſome of the Lords, That if the Purſuite was not in- 
tented within the years of Preſcriprion, that it ſhould not be ſuſtained; 
ſeing albeir cauſa falſs doth not preſcrive, where the Paper or Subje& 
craved ro be improven is produced ; and the Purſuer offers to improve 
and make it appear that the fame is falſe ; yet when the Improbation is 
only to try the condition of the Defenders Right, and in order to a Cer- 
tification, if the Principal cannot be exhibit, it is not properly cauſa falfs : 
And the effet of the Certification is only that the Write for not 
produQtion ſhould be holden as falſe preſumptive, and fittione Juris: And 

n the matter it is but a Reduction for not ProduRion. 

The faid Point being of great Concernment, and the Debate being up- 
ona Bill, and the Proceſs not produced, that it might appear whether it 
was intented within the 40 years or not, it was not decided. 


D. 197. Cranſton contra Brown. 21. Novemb. 1674. 


Teſtator having left by Teſtament a Sum of Money, due upon an 
A Heretable Surety ; and having named his Siſter as Executor and 
univerſal Legator, ſhe was purſued for payment of the ſaid L » at 
the leaſt, that being likeways Heir, ſhe ſhould denude her ſelf of the Rioht 
of the ſaid Sum. | 

It was Alledged for her, That the Subjett being Heretable, the Defun& 
could not bequeath rhe fame in Teſtament. | 

It was Rephed, That when res aliens is left in Legacy, the Executor in 
Law tenetaur laere, and ought to redeem the fame, or pay the value; and 
multo magis in this caſe, the Teſtator having in effeRQ left res ſus, though 
upon the matter res a/iexa as to the power of diſpoſing of the ſame on 
Death-bed, or by Teſtament: And therefore the Execurrix,if ſhe be Heir, 
( as ſhe is in this Cafe) ought to give the ſame: and if ſhe were not 
Heir, ought to redeem the ſame, as faid is. 

The Lords, upon the debate amongſt themſelves, conſidered, that in 
Law, legatum rei aliens iseffeQtual if theTeſtator ſciebat rem alienam ; 
whereas F; neſciebat, \t is to be perſumed he would not have left that which 
was not his own; and tho the Teſtator upon miſtake was ignorant that 
it was res a/jena, yet 1t the Legator was of fo near Relation that it was pro- 
bable he ſhould have left the legacie, at leaſt the value, if he had knowen it 
was res aliena, the Legacy was effeCtual: And thar in the caſe in que- 
ftion, the Legator was the Detunts Nevoy by his Brother, and the Sum 
that was left was his own, tho Heretable as ſaid is; and the Teſtator ei- 
ther knew that he could not diſpoſe of the ſame being Heretable, and was 
preſumed and obliged to know the Law; and if he was ignorant in point 
of Law, ignorantia Jaris nocet : and therefore the Lords inclined to ſuſtain 
the Legacy. But one of their Number having deſired, that the Drs 

might 
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might be delayed while the next day, that he might have his thoughts 
upon the Caſe, the ſame was delayed. Srrathurd Reporter. Mr. John 


Hay Clerk. 


D. 198. Pilton contra the Creditors of the Lord Sinclair. 
30. November 1674. 


HE deceaſt Lord S:nc/air, having maryed his Daughter with John 

Sinclair younger of Hermifton, did diſpone ro him his Eſtate, with 
the Burden of his own proper Debts, mentioned in the Right ; and took 
a Bond for an Annuity of 8000 merks, firſt in the name of Jobn Warr, 
and thereafter the. ſaid Bond being given back, he did take another 
Bond, for the faid Annuity during his Lifetime, in the Name of George 
Cockburn of Pilton: Whereupon the faid George did diligence by Com« 
pryſing and otherways, againft the faid John Sinclair of Herdmanſton ; 
and did alſo take the faid John Sinclair's Liferent Efcheat. And upon 
the Grounds forefaid, and a Suſpenſion of double Poinding again(t him, 
diverſe Creditors of the Lord Sizc/air did queſtion Piltoz's Intereſt up- 
on the foreſaid Bond, as being fraudulent, and a contrivance to fruſtrate 
Creditors, and to ſecure ſo conſiderable an Intereſt for the uſe of the Le- 
bitor, contrare torhe ACt of Parliament, 1621, 

The Lords, notwithſtanding, preferred the ſaid George Cockburn, as 
having Right to the Dunes of Herdmanftor?s Eftate, by vertue of the ſaid 
Gift ot Eſcheat ; reſerving to the Creditors their Declarator of Truft, or 
ReduCtion upon the faid Att of Parliament : And accordingly the whole 
Eſtate of Herdmanſton being fet in Tack thereafter, the Tack-duty is pay- 
able to Pi/con, and the other Creditors in order, conform to the {aid De- 
creet. | 

The Tacks-men being charged at the inſtance of Pzl:oz, Did Suſpend 
upon double poinding, pretending they were troubled by other Creditors 
of the Lord Sinclair; And the id Creditors compearing, did alledge, 
that they ought to be preferred to Pi/wn, in reſpect his intereſt ab initio 
by the ſaid Bond for the Annuity foreſaid of S000 Merks, was a fraudulent 
contrivance, in prejudice of the Lord Sznclair's Creditors ; that the fore« 
faid Annuity might be ſecured to him in rhe Perſon of P:/roz his Friend 
and Relation; and thereupon might live plentifully, his Creditors being 
defrauded, and ſuffering in the mean time : And that the Gift of Eſchear 
of Herdmanſtons's Liferenc, being granted #taitn, and upon account of the 
faid intereſt ; /aborat roaem witio, and was in eftect to the behoof of the 
Lord Sinclair. 

It was Anſwered for Pilton, That tho the ſaid Bond was granted to him, 
without an Onerous Cauſe ; yet intuitu of the ſame, and thinking that he 
was thereby ſecured, he had boa fide alimented my Lord S:wclair and had 
payed to himfelt, and had engaged to others for him, to pay diverſe Sums 
of Money, betore any interruption made by the Creditors ; So that before 
any Diligence done by them, his Righr became Onerous, and the Gitt of 
Eſcheat of Herdmaznſtor's Eitate was taken by him, to ſecure himſelf as to 
tns relief: And chatthe King and Exchequer did, and might give the 
ſaid Gift to him upon the conſideration foreſaid ; and thereupon, in # 
former Decrcet of multiple poinding, he was preferred toall other C 
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tors: And that his Majeſty had alſo gifted the Liferent Eſcheat of the ſaid 
Lord Sinclair, to Mr. George Gibſon, upon a Back-bond, that thereby he 
and the other Creditors thereinmentioned being ſatisfied, rhe [aper- 
plus and benefite of the ſaid Eſcheat ſhould be applyed for the Aliment of 
theſaid Lord Sinclair : And therefore, tho P:/tox ſhould not have Right 
as he hadtotheſaid Tack-duty, the forelaid Annuity and Gift of Eſcheat 
of Herdmanſtor's Liferent would accrue to Mr. George Gibſon Donator, to 
the uſes foreſaid; and fallunder his Gift. 

It was Anſwered for the Creditors, That they were content the Lords 
ſhould modify an Aliment for the Lord Szzzlair: And that Piltor's inte- 
reſt ſhould be ſuſtained effeirand thereto; the Saperplus being applyed, 
as it ought tobe, for their ſatisfaction. 

The Lords, for the moſt part enclined to Find, that George Cockbury's 
Right to the ſaid Annuity was Onerous, Jn ſua far as he could inſtruct, 
that he had payed to, or for the uſe of my Lord S:zc/air, any Sums of 
Money before the Creditors Diligence. 

Yet ſome were of the opinion, That the Laird of Hermanſton having 
Married my Lord Sizc/4ir's Daughter, and having given the faid Bond 
for the Annuity, dureing my Lord Szzc/air's Lifetime, was a down- 
right contrivance, contrare to the Act of Parliament 1621. to the end 
that the Right to the ſaid Annuity, which if it had been taken in the per- 
ſon of my Lord Sinclair himſelt would have been lyable ro his Creditors, 
might be ſo conveyed inthe perſon of another, that it ſhould not be lyable 
to the ſaid Lord S:xclair's Debts; and being ab initio fraudulent, it conti- 
nued ſtill: And Pi/toz's applying any part of the ſame, for the uſe of my 
| Lord Szxclair, was fo far from purgeing, the Fraud, that by the Act of Par- 
lament, it was a clear evidence and probation of the ſame. 

' And yet they thought, "That Pz/roz having out of reſpe@ to his Friend 
lent his name inconfideratly, he might thereafter for his ſecurity take, 
and the Exchequer might give Herdmanſtor's Liferent Eſcheat, upon the 
account foreſaid ; and the fame cannot- be thought to be to the behoof 
of my Lord Sinclair, unleſs i had been either procured by 
my Lord S;zxclair, or granted exprelly for his uſe: And as to my Lord 
Siuclair's own Liferent, His Majeſty and Exchequer might qualify the 
Gift as they they thought bit ; and His Majeſty might have been concern- 
ed upon many conſiderations, that my Lord Sizc/air ſhould not want 
an Aliment; and might either have detained his Liferent in his own 
hands, gn order to his Aliment, or given the ſame /ab modo, and with 
the Burden thereof: And the faid Gitt was given asto the Superplus fore- 
fid, for the Lord Sizclair's Aliment, not to be modifyed by any other, 
but by the Exchequer, and at their ſight and direCion, as the {aid Gift 
bears. 

Upon the Grounds foreſaid the Lords did prefer Pilton conform to 
the former Decreet. Sir David Falconer and others for the Creditors alteri 
Dalrymple. ; 


— 


D. 199. Auchintoul contra Innes, 10. Decem. 1674. 


HE Lords Found, "That a perſon being purſued as repreſenting his Fa- 
ther or other Predeceſſors, and denying the paſſive Titles, the ſame 
ought to be proven ; and that the Detender, by . proponing, a Defence #r 


Jure 
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Fare, as in the caſe in queſtion, that Annuities were diſcharged by the 
late Proclamation, dots not confeſs the paſſive Titles: But if he ſhould 

ropone a defence founded upon a Right in the perſon of his Predeceſſor, 
it would conclude him; fo that he could not pretend that the paſſive Titles 
ſhould be proven. Newbyzb Reporter. Viae 20. January 1675, Carfrae 
contra T alzifer. 


D. 200. Stuart contra McDuff. 11. De-em. 1674, 


I a purſuit fox payment of a Sum of Money, Ir being Alledged, That 
the Purſuer had intrometted with Moveables andGoods,to the value of 
the Debt Lybelled pertaining to the Defenders Father, for whoſe Debt 
he was purſued ; and that it was to be preſumed, that he had got the 
faids Goods in fatisfaction of the ſame Debr, unleſs he ſhould alledge and 
prove an other Caule. 

The Lords Found, That if the Defence ſhould be proponed in theſe 
Terms, that the Purſuer had got the faids Goods in fatisfaction, and that 
they were data i» ſolutum ; the Defence ought to be poſitive, and that 
the delivery of the Goods was probable by Witneſles ; but the quality 
foreſaid could not be proven otherwayes, but by the Purſuers Oath : But 
if the Exception was proponed, fo as to inter compenſation, viz. That 
the Purſuer had Intrometted with the {aids Goods to the value of the 
Debt; that it ought to be verifyed i»/tanter by Write or Oath. Caftlehil 
Reporter. Hamilton Clerk. 


D. 201. Home and ElphingSton contra Murray of Stenhop. 


eod. die. 


N a Competition betwixt an Aſſigney and an Arreſter ; Ir was Alleaged, 
| That the Aſſigney ſhould be preterred, becauſe the Aſſignation was 
anterior to the Arreſtment ; and thoit was not intimate, vet the equiva- 
lent wasdone, in ſua far as, the Debitor being defired to make payment 
to the Aſſigney, and ſhewing his Aſſignation, did promiſe to pay the 
ſame, which upon the Matter, was like a Bond of Corroboration, which 
certainly would preterthe Aſſhgney, notwithſtanding he had not intimate 
his Aſſignation, 

The Lords Found, That if the ſaid Promiſe were verifyed by Writ, it 
ſhould exclude the Arreſter ; bur that it could not be proven by the De- 
bitors Oath, in prejudice of the Arreſter : And even as to the Debitor, 
the ſaid promiſe could not bind him, being made in contemplation of a 
Right ſuppoſed to be in the perſon of the Aſſhigney; Which being Found, 
not to be a valid Right, there were noreaſon that the Debitor ſhould pay 
twice. 

And whereas it was pretended, That if the Debitor had not accepted 
the Debt, and promiſed payment, the Afſigney would have done Dili- 
gence, fo that he would have been preferable to the Arreſter ; "The Lords 
thought, that {#64 imputet that he had not perfited his Right, as was Fornd 
ary in the caſe of Pirfoddels contra Donald/on, Forres Reporter, Gib/on 
Clerk. 
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D. 202. Moubray contra Arbuthnet. 12. Decem. 1674. 


N a Proceſs for the ſingle avail of a Marriage ; The Lords modifyed 

gooo Merks, the Rent of the Lands being \proven to be 3000 Merks: 

and it was thought, that the avail of the Marriage ſhould be in all caſes of 
thatnature, 3. Years Rent. 


D. 203. Lord Balmerinoch contra T he Tennents of North- 
berwick, 13. Decemb. 1674. 


” þ HE deceaſt Sir Wilam Dick having charged the Lord Balmerinoch 
for payment of a great Sum of Money due by a Bond, granted by 
his Father, and diverſe other Noblemen, who were Ators in the late 
times; and did borrow the ſaid Sums for the uſe of the publick (as they 
called it) and the faid Lord Balmerinoch having Suſpended upon diverſe 
Reaſons, and alſo upon a Reaſon of Compenſation Founded upon a 
Bond granted by the ſaid Sir William to Sir John Smith ; whereupon the 
faid Sir John had a Right to the Lands of Northberwick ; and had Aſſigned 
and Diſponed the {aid Debr and Right in favours of the Lord Balmerinoch, 
by a Diſpoſition and Afſignation Blank in the name of the Aſſigney ; 
and no Decreet being Extracted upon the faid Proceſs; and the AR of 
Parliament anent publick Debts, that no Execution ſhould be for the ſame, 
having interveened; 

The Lord Batmerinoch having filled up the faid Aſſignation, in the 


name of James Gitmour, did intent in his Name, a Proceſs for Mails and 
Duties, againſt the Tennents of Northberwick. 


The Creditors of the ſaid Sir William Dick pretending Right tothe ſaid 
Lands by diverſe Infeftments, did compear in the ſaid Proceſs, and al- 
ledged, that the ſaid Right, whereupon the purſuite was Founded, was 
extin&t and fatished, In ſua far as, the ſaid Lord Baimerinoch had Found- 
ed a Reaſon of Compenſation upon the ſame, againſt Sir William Dick, 
which was ſuſtained ; and whereupon there was a Minut of a Decreet 
Suſpending the Letters againſt Sir William Dick for the Debt above- 
mentioned : And that the ſaid Aſſignation granted by Sir John Smith 
had been given up to Sir Will;amz Dick,or his Son Sir Azarew, as their Evi- 
dent ; for Exonering the ſaid Sir William of the Debt compenſed upon. 
It was Anſwered, "I hat there was no Decreet in that Proceſs of Suſpen- 
ſion, againſt Sir William Dick: And as to the ſaid pretended Minute 
it was not produced : And whereas it was deſired, that William Dounie, 
who was Clerk for the time, ſhould be examined upon Oath concernin 
the ſaid Minut ; and the giving up the ſaid Aſſignation to Sir WilliamDict 
or his Sons; It was urged, that the Minutes and As of Proceſs could 
not be made up by Witnelles, Er nor creditur Clerico niſi quatenus 
conſtat ex Attis, And 2. That there neither was, nor could be a Decreet 
in the ſaid Proceſs, In reſpect, the ſaid Suſpenſion was upon other rea- 
{ons that were Relevant ; and compenſation being in effe&t ſatisfaftion, 
and the laſt exception, the ſaid Reaſons ought to have been firſt diſcuſt. 
Viz, Thar there were diverſe Arreſtments at the inſtance of Creditors, 
which ſhould have been purged ; and that Sir Willzm had Aſſigned the 
Debt whereupon he had charged, and the Aſſgnation was intimate; So 
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that the Suſpender could not be iz :atoto pay; unlets the conſent of the 
Aſſigney were obtained, and that the faid Sir Wiliam was at the Horn 
and his Eſcheat gifted, and that the Donator did not concur nor conſent. 
3. Tho' there could have been a Decreet, - and the Arrettments had been 
* purged, and the Afſigney and Donator conlented ; yet the ſamen not be- 
ing Extracted, the Suſpender might pals from his Reaſon of compenfati- 
on, ſeing res was integra before Extracting ; and the Suſpender may eike 
and verity any other reaſon that is emergent: And there had ariſen a 
moſt relevant Reaſon and Defence to him upon theTaid AR of Parliament 
anent publick Debts; of which he ought to have, and may plead: the be- 
nefite, in regard AQts of Litisconteſtation and Decreets are Judicial Tranf. 
aQtions and Contratts: and as in other Contradts there is locus paaitentie 
before they be perfited in Write, fo in AQs and Decreers, before they be 
ExtraQed, Parties are not concluded : as verb. g. even atter Lirisconte- 
ſtation before the ſame be Extracted, a Defence may be proponed; and 
in Declarators concerning Clauſes irritant, tho Parties will not be admitted 
to purge after Sentence, yet before Extracting they will be heard : And 
even by the Common Law, albeit ab; res tran(it in rem Judicatam, ſententia 
non retratlatur ex Inſtrumentis nouiter repertis ; yet before Extracting of the 
ſame, if Writes be Found which will elide the Purtuers Lybel, they 
will be received. 
It was Anſwered for the Creditors, That in this cale res was not inte- 
gra, becauſe the Suſpender had fo far acquieſced, that in effect he had 
yed the Debt, Compenſation being equivalent ; And 1t betore extras 
9 he had made attual payment, there would have been no necefſi- 
ty of extrafting the ſame; and in this caſe nor only there was ſolutio ipſo 
Jare, in reſpect of the ſaid Compenſation ſuſtained ; but de fatto the Lord 
Balmerinoch had payed 3 or 4000 merks in fatisfaQtion of the Debt char- 
ged for; the Compenſation being fo far ſhort : and the Creditors had in. 
tented exhibition of a Diſcharge grant<d' by Sir William Dick to the 
{aid Lord Balmerinoch, of the forciaid Sum of 4000 werks; and a Declara. 
tor, that in reſpeQ of the ſaid Compenfation, the ſaid Right granted by - 
the ſaid Sir John Smith was extinCt. | 
The Lords, at the deſire of the laids Creditors, having examined di- 
verſe perſons anent the ſaid Minut, and the giving up of the ſaid Aſſgna- 
tion, and anent the having ot the ſaid Diſcharge, granted by Sir Williians 
Dick to Balmerinoch, the Creditors at length Nic paſs from their Compear- 
ance. And now the Cauſe being again adviſed, the Lords did adhere to 
their former Interloquitor i» Amo 1664. And did Find, That before ex- 
tracting, Balmerinoch might paſs from his Reaſon of Compenſation : and 
decerned in the ſaid Proceſs at Balzzerinoch's inſtance, againſt the Ten- 
nents of Northberwick ; Reſerving to the Creditors their Action of Exhibiti- 
on and Declarator as accords. 


D: 204. Kinlch contra Rate. 15. Decemb. 1674. 


fd BE deceaſt Mr. Robert Kznloch Portioner of Lathrie, having gran- 
ted, after he was married, a Liferent Right to his Wife, by Infeft- 
ment in ſome of his Lands ; in farisfaQtion of any further Proviſion: did - 
thereafter give her an additional Jointure and Infettment in other Lands; 


after which he did give a Right of Annualrent, forth of the Additional 
Lands, to his Daughter Janet Kyzloch. 'The 


92 Deciſrons of the Lords 


The Daughter and her Husband Mr. Joh» Dickſon, did intent a Poin- 
ding of the Ground, upon the faid Right of Annualrent; in which Pro- 
ceſs Jean Rate Relift of the fatd Mr. Robert compeared, and defended 
upon her foreſaid Rights, being anterior to the ſaid Infeftment of An- 
nualrent. 

It was Rephed for the Purſuer, That as to the firſt Right for Proviſion 
of the Wife, ſhe did not make queſtion, but that being in Satisfaftion 
of any other Proviſion, as faid is ; the additional Right granted there- 
after was for Love and Favour, and Donatio inter virum & uxorem ; 
and revocked tacitely by the Purſuers Infeftment of Annualrent. 

The Lords Found accordingly, That the ſaid poſterior Right was re- 
vocked by the Right of Annualrent pro tanto; without prejudice to the 
ReliCt of the Swperplus if any be, the Annualrent being fatiſtied. New. 
byth Reporter. Gib/on Clerk. 


D. 205. George Drummond contra Menzies of Rotwell. 
16. December 1674. | 


N the Proceſs at the inſtance of George Drummond for payment of a 
] Sum due by Alexander Menzies of Rotwel, as intrometter with the 
Debitors Goods: It was Found ( as in diverſe Caſes before ) That the 
pretence, that the Defun&t was Rebel, and his Eſcheat gifted ; doth not 
purge vitious Intromiſſion ; unleſs it-be alledged, that the Defuns Eſ- 
cheat was gifted and declared before intention of the cauſe; or that the 
Defender did intromet, either by vertue of a Gitt to himſelf, or by War- 
rand and Right from the Donator for the Defenders Intromiſſion, tho 
the Gift was not. declared before the intention of the Cauſe; Tn reſpe& if 
there was a Gift declared before the intention of the Cauſe, the Defender 
is in the ſame caſe, as if there were an Executor confirmed, before the 
intenting of the Cauſe ; and if he. had either the Gift himſelf, or a Right 
from the Donator before he did intromet, his Poſſeſſion ab #nitio, being 
by vertue of a Title, tho not pertefted, cannot be faid to be vitious ; 
and quivis Titulus etiam coloratus, purges the vitiouſneſs of the intromife 
ſion. Strathard Reporter. Gibſon Clerk. 


D. 206. Kelhead contra Jruing and Borthwick. eod. die. 


Ohn Irving Merchant in Dramfries,having furniſhed Mournings, Win- 
7 ding-ſheet and others neceſſary for the Funerals of the deceaſt Earl of 
Queensberry;, did take a Bond for the Sum of 1424 merks from the Coun- 
teſs Dowager, ReliCt of the {aid Earl; which, tho it did bear only that 
Narrative, that the Lady was addebted to the faid John, without relati- 
on to the Cauſe foreſaid, yet it appeared it was for that Cauſe; In {wa 
far as, the ſaid Counteſs, being confirmed Execatrix to her Husband,had 
obtained an Exoneration ; and the foreſaid Debt,contrafted for the Fune- 
rals, was one of the Articles of the ſame. 

The faid Counteſs having deceaſed, the Earl of Queensberry her Son was 
confirmed Executor to her; and a Decrect being obtained againſt him at 
the inſtance of the ſaid Jobr Irving, for the foretaid Debt, he ſuſpended 
upon multiple Poinding againſt the ſaid John _—_ and the Laird of 
Kelhead, and James Borthwick, and certain other Creditors. 

The ſaid Laird of Kelhead alleadged, that he ought to be preferred as 


to 


_— 
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to the Goods confirmed by the ſaid Earl, as Execuror to Ty my 
teſs, becauſe the ſaid Counteſs was his Debitor in the oo —_ 
and to the eftect he might be ſatisfied of the faid Debr, had diſponed to 
him her Moveables it he ſhould not be ſatisfied in her own Lifetime: and 
that he had done Diligence upon the Diſpoſition of the ſaid Moveables 
by arreſtment, and by taking Poſſeſſion after the Ladies deceaſe; and 
thereby had right to the Moveables confirmed by the Earl, and thereup- 
on ought to be preferred. | 

Whereunto 1 was Anſwered, That the ſaid Diſpofition did not give 
Right to Ky/head, unleſs Tradition had followed upon the fame in the La: 
dies lifetime : and the Lady had nor only retained Poſſeſſion, but by the 
Conception and Nature of the Right, Kythead could not have Poſſeſs 
on, ſcing he was to have Rightto the Moveables after the Ladies deceaſe, 
if he were not ſatisfied dureing her lifetime; fo that he was in the caſe on: 
ly of other Perſonal Creditors, and muſt come in according to his Dili- 
gence: and Irving and Borthwick were not only prior in Diligence, hay- 
ing obtained Decreets, but were priviledged and preferable before all o- 
ther Creditors, in reſpect the faid Irving's Debt was of the Nature fore 
ſaid, for the defraying of the Funerals, and James BorthwicFs Debt was 
for Drugs. | 

It was Duplyed for Ketbead, as to Irving, that any Priviledge he preten- 
ded to, did ceaſe; In ſua far as the Debt was innovat, and was not a Debt 
upon the Executry of the Earl of Qzeensberry, but became a Debt of the 
Counteſs her ſelf, who had given Bond (asfaid is) withour any Relatiz 
on to the Cauſe toreſaid: And as to James Borthwick, there being rwo 
Debts due to him, one by Bond, and the qther by an Accompt, the Bond 
did bear borrowed Money and Annualrent, and was not a priviledged 
Debt. | 

The Lords Found, That Kelhead had no Right to the Moveables, by 
the Diſpoſition foreſaid, and was only a Perſonal Creditor : whereupon 
They Found alſo, that Debts of the nature forefaid, upon the account of 
Funerals, and of Drugs furniſhed the time of the DefunQts ſickneſs, are 
priviledged ; ſo that the Creditors, tho =_ be not Creditores Hhpothec az 
rij, are Privilegiati, and preferable to other Perſonal Creditors. 

They Fownd alſo, That Irving's Debt was ſtill Priviledged, notwiths 
ſtanding that the Counteſs had given Bond for the ſame; fſeing it did not 
bear borrowed Money,but only that ſhe was addebted ; and it appears by 
the Teſtament and Exoneration, that ſhe was addebted upon no other ac- 
count, but for the Cauſe forefaid. wht SING 

They alſo did Find, That the forefaids Debts being Priviledged, as to 
the Counteſs, they are Priviledged alſoas toher Execuror : and that Jemes 
Borthwick ſhould come in with the faid Irving, as tohis Accompt; bur nor 
as to his Bond: and as to it, was to come in with the reſt of the Credi« 
tors. . Craigie Reporter. Gib/on Clerk. 


D. 207. Captain Gordon and Ludquharne contra 
| 17. December 1674. 


Aptain Gordon a Privateer, having taken a Ship, named the Mines 
;, Grape, and brought the ſame to Leirh; It was found a free Ship, 
 Aaaaa and 


C4 Deciſrons of the Lords 


and not a Prize, by a Decreet abſolvitor of the Admiral; in reſpett it 
appeared by'the Pais, and other Documents, and the Declaration of the 
Company and Skipper, that it was a Swedaiſh Ship: And albeit the Skip- 
per was a Hollander, yet he was received Burgeſs of Stockholm, and ſince 
the War he had tranſported his Domicile there: This Decreet being 
queſtioned by a ReduCtion before the Lords, upon that Reaſon , that 
the Admiral had committed Iniquity in giving the faid Abſolvitor, in 
regard the ſaid ſhip was not a free ſhip; And it did appear from the 
Declarations of the Skipper and Company , that the Skipper was a Hot- 
lander ; and a Partner of an eight part of the ſaid ſhip : And after a 
long Debate , The Lords granted a Commiſſion to the magiſtrates of 
Stockholme in Sweden , to examine {ſuch witneſſes as eirher Party. ſhould 
deſire, for clearing the point of Fatt ; and to examine the Sweds that 
were alledged to' have intereſt in the ſaid Ship and Loadning; and 'the 
Skippers wife who was then at Srockholme : And diverſe perſons and 
Witneſſes being examined upon the ſaid Commiſſion, at the Inſtance of 
the Skipper _ Defenders in the ReduQtion; and a R-port being return- 
<£d andadviſed: The Loras, in July laſt, did Find, That the ſaid Report 
was a {ufficient preſumptive Probation, that the Skipper had fixed his Do- 
micile at Stockholme, and that the Ship and Goods were free and did not 
belong to the Kings Enemies; "The Swedes by the Treaty betwixt Sweden 
and our King being allowed to make uſe of Hollanders to be Naucleri and 
Skippers , dummodo fint Cives & Incolz: and therefore decerned; ſuper- 
ſeeding the extrating of the Decreet until September : and if the Purſuers 
ſhould ſhew, that they had done Diligence upon the ſaid Commiſſion, the 
Lords declared they would grant a new Commiſſon. 

And thereafter an Agent Matthew Colvil, having gone to Stockholme, in 
behalf of, and for the Purſuer the Privateer; and having urged,that ſome 
Witneſſes ſhould be examined by the Magiſtrates there, upon the Points 
contained in the former Commiſſion; upon that conſideration, that no 
perſon was- preſent for the Privateer, when the Witneſſes were exami- 
ned at the inſtance of the Defenders; and it was not the Purſuers fault, 
that he was not there himſelf or his Procurator, fſeing the ſaid Mr. Colwil 
going there, and purſucing the faid Commiſhon, had made Ship-wrack 
by the way, and was forced to return back. 

The ſaids Magiſtrates did refuſe to proceed upon the faid Commiſſion 
to examine the ſaid' Witneſſes, that had been formerly examined, or 
others; pretending that the Commiſſion was execute, and that they had 
examined both Parties and Witneſſes upon the ſame: and did write a 
Letter to the Lords, ſhewing the Reaſons whereupon they had refuſed. 
This Seffion, the Cauſe being called i» preſentia; the Purſuers did ob- 
jet againſt the ſaid Report, whereupon the foreſaid Interloquitor had 
proceeded ; and in ſpecial, that the Depoſitions of the Witneſles exami- 
ned at Stockholm were not tranſmitted ; and that they were not ſo much 
as named in the Report : and that the Owners had refuſed to declare up- 
on that Interrogator, viz. whether their Name was only borrowed for 
the uſe of the Kings Enemies, to. colour and continue their Trade; pre- 
tending that they had given their Oaths alrcady to that purpoſe, upon 
their. obtaining of the:Paſs: and ir was deſired for the Purſuers that the 
Lords would proceed, without reſpe& to the Report and Interloquitor _ 
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ſaid; and adviſe and give their Sentence, whether, 1 a 
fore them, the Reaſon of ReduQtion was proven. _—— 

Upon Debate among the Lords, It was urged, that they had given a 
Decreet already, but the Extracting was ſuperſeeded as faid iS) conditio- 
vally, in order to the granting a new Commiſſion : And the moſt thar 
the Purſuer could defire in reaſon, was, that a New Commiſſion ſhould be 
granted: And all that was before the Lords being formerly adviſed, and 
a Decreet given thereupon, and the fame ſtanding, there was nothin 
now to be adviſed ; but the Decreet ought to be Extracted, or at the mel 
a new Commiſſion ſhould be given to the Purſuer. 

The Lords notwithſtanding, without reſpedt to the ſaid former Decreet 
did proceed to adviſe and Vote, whether there was alſe much proven, 
as to condemn the ſaid Ship, p 

It was urged by ſome of the Lords, That tho res were integrs, and there 
were no Decrect; there 15 no Ground to adjudge the ſaid Ship upon the 
pretences foreſaid, ſeing the Skippers Oath being a Party had been taken 
upon the ſame; and he had declared upon Oath, that he had changed his 
domicile, and his Relidence was at Srockhohwe; and his Oath being 
taken, they needed noother Probation, ſpecially ſeing his Oath is admi- 
niculate with the Depoſitions of his Wife, and others taken upon the Com- 
miſſion foreſaid at Strockholme ; being poſitive, that he had Tranſported his 
Domicile there ; and no other Probation was adduced to the contrary. 

It was farder urged, That the Skipper being a Burgeſs, and being for 
the time in Szedez wirh his Wite and his Child ; The Szediſþ Owners were 
in bona fide to think, thar he was ſuch a perſon, as by the Treaty they 
might" make uſe of as Skipper: And what ever could be pretended 
againſt him for his own intereſt, ought not to militateagainſt them. 

It was alſo urged, T hat His Majelty had writtena Letter in favours of 
the Strangers, recommending, them to the Lords Favour and Juſtice ; 
and it would be thought a ſtrange Return, that *the Lords ſhould con- 
demn both the ſaid Ship, and the Admirals Decreet abſolvitor, and their 
own former Decreet. 

It was nevertheleſs Voted and Found by plurality, thatthe Ship ought 
to be adjudged upon the {aid pretences, that the Kings Enemie had the 
intereſt foreſaid,  bothas Skipper and as Owner : diverſe of the Lords diC 
Fenting. 


D. 208. 23. Decemb. 1674. inter eaſdem. 


HE Sueas having given in a Bill, defireing that ſeing they offered 
toprove poſitive, that the Skipper had changed his Domicile, they 
might have a Commiſſion to what Judges the Lords pleaſed, for proving 
the ſaid Alledgance ; ' Some of the Lordg were of Opinion, That the Al- 
ledgance being unqueſtionably Relevant was yet competent, In reſpet 
the Lords had by their Interloquitor Found, that they had already proven 
preſumptively, that the Ship in queſtion'd1d not belong to the Kings Ene- 
mies; and alle long as that Interloquitor ſtood, they needed not prove 
any farther; the onws probands of the contrair lying upon the Caper: And 
the aid Interloquitor being lince reverſed and taken away (as faid is) It 
was neither needful nor competent until now, to offer to prove poſirve 
the ſaid Alledgance. = 
e 
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The Lords notwithltanding, Found by plurality, and by one Vote only, 
that the Alledgance was not now competent ; the Preſident being of a 
contrair opinion ; but being, carryed by one Vote before it came to him, 
he could not Vote. 

Te me ſuis eſrendn trop ſar cet Arreſt, a cauſe que les plus habiles & ſea- 
vans des Senateurs opinoyent pour les Eſtrangers, & Maiſtre du Navire : & 
aucuns des ceux qui eſtoyent ae P autre coſte, eſtoyent parens ou aliez, de Luth- 
quharne, qui eftoyt Partie ; & gen a P Arreſ# 2000 Livres Sterl; o« 


environ: & I emportoit par une vox eulement. 
D. 209. Pitmedden contra Seatones. eod. die. 


[F* was Found inthecaſe Sir Alexander Seaton of Pitmedden, contra Seatoy 
of Blair, That P:itmeddens Brother, tho he was Appearand Heir to a 
Baron, he could not have a Moveable Heirſhip ; becauſe he was not aQtu- 
al Baro. Some were of opinion, that as tothat Advantage and priviledge 
of having a Moveable Heirſhip, it was ſufficient that the Defunct was of 
that quality, that he was one of theſe Eſtates; ſeing a perſon once Baro, 
tho he 127 hebaray is ſemper Baro as to the effect and intereſt foreſaid : And 
a Prelate, tho for Age he ſhould become unable to ſerve, and dimit, yet is 
ſill a Prelate as to that effect: And the Appearand Heir of a Baron, who 
has Right and i» potextia proxime to be a Baron , and is Peer to Barons, 
and may be uponthe Afſize of Noblemen and Barons; it he ſhould 
prevented with Death before he be Inteft, it were hard to deny him the 
priviledge foreſaid, that his Heir ſhould have his Movable Heirſhip : 
And if his Heir would have the benefite as to a Moveable Heirſhip, his 
Intromiſſion with the ſame ought to import a Behaviour. Lord Forres 
Reporter. 


D. 210. Mr. David Thoirs contra Tolqubon. 2. Fan. 1675, 


A AR: David Thoirs, having acquired from John Forbes the Lands of 
Craigfintry, did purſue an. improþation againſt the Laird of To!- 

gquhon of a Bond and Compryling deduced thereupon of the ſaid Lands 
againſt John Forbes of Gask, the faid John Mr. David Thoirs's Authors 
Great Grandfather':. And Certification being granted,. and being urged 
thar it ſhould be ExtraQed; It was Alleaged, that it could not be ExtraQ- 
ed, but ought to be ſtopt; becauſe the ſaid Bond, whereupon the Com- 
prying was deduced,and whereunto, and to the Compryſing thereupon, 
1 yy has Right by progrels was granted to the deceaſt Mr, Hillians 
Forbes Advocate, and Regiſtrate in the Commiſſar Books of Aberdees in 
Azno 1632; Andthe Extrat was now - produced ; which after ſo long 
time, . and the time of Troubles, the Regitters being all in ſuch diſorder, 
ought to ſatisfy the produQion; being notonly adminiculate, but alſo ho 
mologate in manner attermentioned, by Patrick Forbes Grand-child and 
Succefor to the Granter, and the {aid John Forbes the ſaid Patrick's Son ; 
In ſuafar as the ſaid, Bond was granted to the faid Mr. William Forbes a 
perſon above all exception; and al ſible Diligence, both real and per- 
{onal had been uſed thereupon by Horning, Compryling, and Caption : 
and that the Granter had Suſpended the ſaid Bond upon diverſe Reaſons, 
* and 
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and did never queſtion the truth of the fame ; and Diſponed his Eſtate to 

Patrick Forbes is Appearand Heir, with the burden of his Debts; and it 

cannot be thought, butthat heunderſtood the Debt ih queſtion, to have 

been comprehended under the general of Debts, having been {o much di- 

ſtreſſed for the fame : And that the ſaid Patrick did homologate the truth 

of the ſaid Bond ; In ſua far as by a Minute of Contratt berwixt him and 

Tolquhon, he had taken -a Right from a 1459 to the {aid Bond and Com- 

ptyſing ; and was obliged to pay for the fame the Sum thereinmentioned : 

And the ſaid Patrick having Driponed to his Eldeſt Son William his Eſtate, 
the ſaid John was ſerved Heir to the ſaid William his Brothet ; and had ho- 
mologat alſo the ſaid Bond by ContraQ betwixt him and Tolq«hox,whereby 
he diſpones the Lands Compryſed of new again to Tolqubone, and ratities 
the ſaid Appryſing and Grounds thereof ; Which Contract albeit when the 
ſaid John was Minor, was made with conſent of his Friends and Lawyers 
moſt deliberately ; the ſaid Mr. David Thoirs being one of his Lawyers ; 
And therefore, tho it might be queſtioned upon Minority,as to any pre- 
judice or diſadvantage the Minor may pretend to have by the ſame, yet 
it willftand asan Homologation of the ſaid Bond as to the truth of the 
fame; - unleſs it were offered to be improven, by a politive qualification of 
Falſchood. 

The Lords having confidered the Inconvenients on either ſide, if certi- 
fications for not produCtion of principals ſhould be looſed, being the great 
ſurety of the People : And on the other part, if they ſhould be Snares, 
and Parties ſhould purſue maliciouſly Improbation, having vis & mods 
got the principal Writes out of the Regiſter, or known they had miſcar- 
ryed : They Found, In reſpet that Mr, David Thoirs having taken a 
Right,after the matter was m_— by a Charge and Suſpenſion of the Mi- 
nute, betwixt Tolquhone and the ſaid John Forbes the Great Grand-child; 
ſo that the faid Mr. David was in the ſame caſc,as if the ſaid John were Pur- 
ſuer, and was content to ſtate himſelf in thatcaſe; And in reſpe& of the 
Specialities of this Cauſe, and Adminicles and Homologations foreſaid, 
that therefore the ſaid Extract ought to ſatisfy the ProduQtion, and the 
Certification ought not to be Extracted. | 


D. 211. - Pittarro contra E. Northesk. 5. January 1675. 


T* HE Earl of Northe/t having taken an Aſſignation to a Bond, granted 
+ by the deceaſt Laird of Crazge and Earl of Dundee to Marg ares Car- 
mie, and her: Children for x600 Merks, and having Compryled there- 
upon, Craigs Eſtate; he did after the Compryſing give a Bond to the {aid 


Margaret Carnagie and her Children, that 1n cale he ſhould recover pay- ' 


ment, he ſhould make payment to them of the foreſaid Sum.: Sir David 
Carnagie ofPittarro, being Debitor to the ſaid Earl inthe Sum of 2000Merks, 
Suſpended upon that Reaſon, that the faid ar, why and her Childien 
had Aſſigned to himthe faid Back-bond granted by Northeſk ; and that 
the ſaid Earl had Diſponed the Right of the ſaid Appryſing to the Lord 
Hattoun ;, And therefore became Lyable to pay the 1aid Sum to the Suf- 
nders Cedeat, and the 'Suſpender may and does compenſe upon the 

fl Bond pro tanto. 
It was Anſwered by the Charger, That the my 4. ling did neither be- 
long to the Suſpenders Cedent, nor was to their behoot ; the ſaid Bond 
Bbbbb granted 
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granted by the Laird of Craig being Aſſigned ab initio, withoutany Back 
bond: And the Compryling being deduced beioreNorehesk granted the ſaid 
Bond : Andby the ſaid Back-bond he was obliged op - to pay the ſaid 
Sum in caſe he ſhould get payment, and he was lo far from getting pay» 
ment of the ſaid Sum, that having compryſed not only upon the ſaid 
Bond granted to Margaret Carnegie, but for other Debts exceeding, far the 
faid Debt due to her ; yet got payment of neither, 

It was Repljed by the Suſpender, That he was, not concerned to Diſs 
pute, whether he got payment or not; but the Charger. having Diſponed 
the Compryſing as to the ſaid Sum, without the conlent of the ſaid | 
Carxagie and her Children; and without. the Burden of the. ſaid Back- 
bond, it was equivalent as if he had got payment ; it beingall one upon 
the matter asto the intereſt of ,,, _Carnagie, whether Nartheſk had 

ot payment of the ſaid Sym, or had Fe? wan the Compryling 1n ſua 
Fi as concerns the ſame. TY TUES 4790 | 

The Lords, In Reſpe& of the conception of the Bond granted by 
Northeſk, Found, That either he ſhould procure a Retrocefſion of the ſaid 
Bond and Comprylſing thereupon pro taxto; . or that he ſhould pay the 
Damnage and Intereſt ſuſtained by the Suſpenders Cedent, through 
Northeſks granting of the Right of the ſaid Bond and Compryfing to 
Hattoun : And in that caſe, that the Damnage and Intereſt ſhould be 
preſently liquidate; and being liquidate ſhould be a ground of compen- 
Teioa. - Glendoich Reporter. Moxro Clerk, _ 


D212. Eod die. 


T was debated this day among the Lords, whether a Bond being grant- 
ed by aprincipal and two Cantioners bound conjunRly and ſeverally ; 
and the Cautioners not bound to relieve one another ; if one of the Cau- 
tioners ſhould take Affignation to the Bond and ſhould purſue the other, 
the ſaid other Cautioner will have a defence upon that Ground, That al- 
beit they be not oblidged torelieve one another pro rs, yet that the ſaid 
obligement ixeſt, wn-tua far as, they are bound conjunAly and ſeverally : 
Mott of the Lords enclined' to find, that the _— ought to relieve the 
Cocautioner pro rata, and had not aftion but for his own part.' But ſome'of 
theLords were of another opinton;that there being no obhigement uponany 
ofthe Cocautieners to. reheve-one another ; one of the Cautioners paying 
entirely and getting anAſſgnation,in efteQt emit nomen': And tho both the 
Cautioners be oblidged conjunttly and ſeverally'in-relation to the Credi- 
tor,yet there is noTranſaCtion or obligement betwixt the Cautioners them- 
ſelves ; every one having at#io manaatias to the principal for their relief, 
which izeſt, tho the | wang were not bound to relieve them expreſly: 
but ought tobe conſidered as quiliber, and Strangers one to another. = 
But becauſe the Lords were divided, and it was alledged on either hand, 
the caſe was formerly decided ; the Deciſion was delayed this day ; Yide 


infra 28, January 1075, 


'D. 213. Laird of Hempſfield contra Bannantine. eod. die, 


; | HE Laird of Hempſfield with certain Cautioners for him,having grant- 
.= 4a Bond of 6096 Merks to the deceaſt James Bannantine and his 
Wit, the longelt liver of them two; and after their deceaſe to John Ban- 


native 
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yatine their Son; Wheteupon Inhibition was execute againſt the nrine; 
'and Cautioners : And the ſaid John Bannantine did Se a A noipa 
and Improbation againſt theſe who had acquired Rights, after- the Tnhi- 
bition. 

It was Alledged, That the Purſuer had no intereſt, becauſe the faid Bond 
was Blank in the name of the ſubſtitute, and the purſuer could not be 
underſtood to be the Bairn to whom the Sum is to be payable after 
the deceaſe of his Father and Mother, feing he was not born the time of 
the granting of the Bond : And astothe Inhibirion it was not at the in« 
ance of ——_—_—_ => fl w —_ and Mother. 

- {t was Anſwered, That 'the Bond: was oponed, bearing the Putſyer 
Name; and thorhe Bond had been Blank, and the Purſer not doo 
when it was granted, the Father might have filled* up any of his Bairns 
Names as he thought fit: And as to the Inhibirion;it was at the inftance 
of the Father James Bannantine whowas Fiar; anddid accreſce tothe Pur- 
fuer, being ſubſtitutein the Fee after his deceaſe. 

The Lords Repelled the Alledgance. | 
\ It was thereafter Alledged, That the Purſuer was fatisfied of the Debt, 
in ſua far as either the Debitot or Cautioners had payed the ſame, at leaſt 
a part thereof, and did fatisfy pro #azto; or ſome other perſons, having ac- 
quired their Lands after the In ibition, had given Money to the Purſuer 
or bis Father, to paſs fromthe Inhibition as to them, which ought to be 
allowed as payment pro tanto. : 

It was Anſwered, Thatthe Alledgance 1s.not Relevant, unleſs it were in 
theſe Terms, that the Purſuer or tis Father had accepted what was pay- 
ed by the faids perſons 1n ſatisfaQtion of the Debt pro ranto; otherwa ES, 
that there is no /ol«tio, but only a Tranſaftion betwixt the perſons eve 
faid, and the Purſuer, to free themſelves from Trouble and of a Plea ; 
and what was given, Was not in fatisfaQtion of the Debt in whole or in 

att, .but upon'the account foreſaid: And ſeing the Creditor . having ins 
Fr; e; ſothat his Inhibition did affect diverſe Lands, . or having diverſe 

\&rſons bound to him as Cautioners, might warrantably paſs from his In« 
Nico 4s to ſomieof the Lands, and diſcharge ſuch of the Cautioners as 
he thought fit ; he might alſo take a conſideration for doing the favour 
foreſaid. 99 Bog | | _ | 
- 'The Lords thonght, "That if it ſhould be allowed to Creditors to make 
ſuch Tranſaftions; and what they ſhould get upon account of the ſame 

uld not be allowed in payment, they might get more nor the double 
of their Debt; at leaſt more than Principal and Annualrent; and that 
it would be the occaſion of uſury. They Found the Defence Relevant, 
that what ſhould be proven to be given eo »omine ſhould be imputed in 
fatisfaftion. Gibſon Clerk. 


+: { Innes contra Innes. 7. January. 1675. | | 


Y a Contra& of Marriage a Sum being provided to the Husband and 

his Wife, and tothe Heirs Male of the Marriage ; whilks Failzic- 

ing to the Fathers Heits Male whatſomever: An Inhibition upon the 
ſazd Contraft, at the inſtance of the Eldeft Son of the Marriage, and 
Reduftion thereupon was not ſuſtained ; becauſe the Father was living, 
and the Son neither was, nor could be Heir to him, In-reſpect the Father 
Was 
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was living: And tho he were dead the Son could have no Right, unleſs 
he were Heir, in which caſe he would be obliged to warrand. Glen- 


aoich Reporter. Peſts | 
D. 215. Laird of Luſs contra E. of Nithſdale. eod. die. 


A Bond being alledged to be games by the Earl of Nizh/dale, in anno 
1621, toone Colndecs and his Wite, for 6000 Merks : And a pur- 
ſvit being intented thereupon ; 1: was Alleaged, That the Bond was moſt 
ſuſpicious, -being ſo Ancient and. nothing done th-reupon ; and in re- 
ſpe& of other great preſumptions, viz: the quality and condition of the 
Gid Adam when the ſaid Bond was granted, being deſigned the Earl's 
Servant: And thatit was improbable, he could have ſo much-Money to 
lend his Maſter, or that he and his Heirs ſhould have ſo long wanted the 
fame: And that it appears, that the Bond has been Blank ab initio, the 
Creditors Name being filled up with another Ink : ; And the faid Adam 
being deſigned to have been the Writer of the Bond ; and yet where it 
bears that he is Writer, ir does not bear the faid Adam. which it would 
have born if his name had been filled up from the beginning :  Andit ap- 
pears, that the Earl being known tobe a perſon negligent, and being at 
London for the time, and having to: do with Money, might have given 
the Bond to the ſaid Adam his Servant for railing of Money, and that he 
forgot to call for it. 
he Loxds Found, That the ſaid Bond could not be taken away upon 
the preſumprtions foreſaid ; unleſs it were either preſcrived,, or the De- 
fenders would offer to improve it. . Gib/oz Clerk, | 


D. 216. Meintoihh contra Frazer. 9. Fanuary. 1675. 


Aſcomoiſ purſued Frazer of Streicher, for payment of a, Sum due upon 
Bond; In which Purſuite two Defences being proponed, viz... Pre- 
ſcription and Payment ; and a Reply made to the firſt, viz. Interruption 
by a purſuit ; and Litisconteſtarion being made upon the Defence of . pay- 
ment and the ſaid Reply ; It was Alledged, when the Cauſe was to be ad- 
viſed contre produtta, viz. That the Summonds and Execution thereu pon 
produced, for proving Interruption, did not prove the ſame ; In reſpe& 
the Summonds, were never. called, norany Document taken .in Judgment 
thereupon: . And as to the Diſcharge produced, It was Alledged, 'That it 
was granted hy the perſons thereinmentioned as Curators to the Purſuer, 
and was not ſubſcribed by the Purſuer himſelf as it ought to have been; 
there being a great difference berwixt Tutors and Curators; In reſpe& 
Tutors mult at for the. Minor, and are. Authors asto all deeds done by 
them; but Curators:doonly concurr and ought to adviſe and conſent ro 
the deeds of their Minor, which otherwayesare nor valid. "WS. 

'T he Lords did Frpathe Diſcharge did not prove ; and it conld. not be 
obrruded to. the Purſuer-who had not ſubſcribed the ſame; and did alſo 
F:nd that the Surmonds and Execution did ſufficiently interrupt. Con« 
cluded cauſe. Attor Falconer alteri Seaton, Monro Clerk. | 


D. 217, 
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D. 517. Town of Edinburgh contra Earl of Loudoune. eod. die. 


HE Lady Tefer having Mortified a certain Sum of Money fot the 

| Poor in certain Paroches in the South ; and havin employed to 

the End foreſaid the foreſaid Sum _ Bond or Contrabh, granted by 

the Town of Edinburgh; The Miniſters of the ſaid Paroches did purſue 

the Town of Edinburgh, to hear and ſee the Tenor of the ſaid Write to be 

proven; and that being done, that they ſhould bedecerned to pay : And 
did ſufficiently prove the Tenor of the {ame. 

In the Proce& againſt the 'Town, "There wasa Defence proponed, viz; 
That my Lord Loudoune, who had Intereſt in the ſaid Mortification, had 

ot payment of the ſaid Sum fromthe Town of Edinburgh, which they of- 
Red to prove by his Oath, 

The Loras having Ordained his Oath to be taken before Anſwer ; And 
he being Summonded to that effet,he was holden as confeſt : And havin 
thereafter upon a Bill, Deſired to be _ to give his Oath, and being 
Reponed, he was holden as confeſtthe ſecond time: And in reſpe& that 
the ſaid Defence was not proven by his Oath, The Lords proceeded and 
decerned againſt the Town. 

The Town of Edixburgh having intented Proceſs againſt the Earl of 
Loudoun, for refounding the ſaid Sum ; upon that medium, that the ſame 
was formerly payed to him; and that he had confeſſed, at leaft was 
holden as Confeſt, which is equivalent as to the paymeat of the ſaid 


Sum. 

It was _— That his being holden as Confeſt, in the Proceſs foreſaid 
did operate only that the Defence referred to his Oath was not proven, but 
could not be a Ground of purſuite againſt himſelf, unleſs it were prove 
by his Oath, that the ſaid Sum was payed tohim; and he deſired to be Re- 
poned to his Oath ; It was Anſwered, That he being twice holden as Con- 
teſt, there was no reaſon to Repone hum, and his being holden as Con- 
feſt doth operate in Law alſemuch, as if he had confeſſed the {aid Sum ; 
Seing through his Contumacy the Purſuers are prejudged : And he cannot 

retend, that he was not a Party in that Proceſs, ſeing he was holden as 
Gonfeſt, and in the ſame Proceſs craved to be Reponed, and was Repons 
ed asfaidis: And tho he had not been called ab initio inthat Proceſs, yet 
being called #»c;denter for proving of an Alledgance ; by the certification 
foreſaid he became Partie therein : And as whenan incident Diligence is 
raiſed againſt a haver of Writes, for proving of an Alledgance; and the 
having thereof is referred to the Oath of the Defender in the incident ; if 
he be holden as confeſt, thothe Alledgance be not proven, the Purſuer of 
the Incident will have Execution. againſt him as Haver; and for the Dam- . 
nage and Intereſt ſuſtained through his Contumacy ; fo it ought to be in 

this caſe. | 
The Lords, Tho the Earlof Loudour's preſumptive Confeſſion (being 
holden as confeſt as faid is) be a convinceing evidence, that the faid Money 
was payed to him ; yet they had that reſpe&t to him both as to his quality 
and intcgriry, that they would have Reponed him, if he had compeared 
himſelf; or had written to the Lords, that he deſired to be Reponed ; 
and did intimatealſe much to his Procurators: and to thar effect did give 
ſome time, but no Return _ made, they proceeded, and ſuſtained the 
cCccc Pur- 
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purſuite at the ———"q of the Town of Edinburgh, upon the medium fore- 
laid. Morro Clerk. 


D. 218. Letter by the Lords of Sefton to the King. 
12. Fanuary. 1675. 


Y Lord Lauderdale His Majeſties Secretary, having writen to the 
J Preſident, concerning the abovementioned Proceſs betwixt Cap- 
tain Gordon and the Szedes, anent the Ship called the Wine Grape, That 
the Suediſh Envoy had made Application to his Majeſty, and had repre- 
ſented, That the Decreet againſt the Strangers, was caryed but by twa 
Votes; and had given in a Liſt to his Majeſty, of thoſe that were for, 
and againſt the [= Decreet, with diverſe Reaſons againft the ſame. It 
was thought fir, that a Letter ſhould be drawen to His Majeſty, contaig- 
ing the Grounds, whereupon the ſaid Decreet proceeded; which bein 
done by thoſe who were appointed by the Lords; ſome of the Lords aid 
obje& againſt the ſame, That rhey did mention the Lords indefinitly to 
have given the ſaid Decreet; Whereas His Majeſty was informed of the 
contrary, and the Information was true; and therefore it was defired 
- it ſhould bear, That, upon the Votes of the major part, which is uſual 
in all Caſes, the Decreet was pronounced: Specially , ſeing the faid 
Letter did containe the Grounds of, and did affert the Juſtice of the ſaid 
Decreet : So that theſe, who had voted againſt the ſame, could not 
belye themſelves, and put under their hand the contrarie of what they 
had voted . And albeit in all Judicatories, even in Parliament , what 
is done by the plurality doth overrule and conclude the Diflenters, ſo as 
to ſubmitt to the ſame : Yet they are not obliged to maintain or aſſert 
the Juſtice of a Sentence and AQ, that they had been againſt in their 
Judgment and vote. ; 

It was , notwithſtanding , carryed by —_ » That without the 
amendement foreſaid the Letter ſhould be ſubſcribed by all the Lords; 
the Preſident having promiſed to write to my Lord Lauderdele , what 
was truly res geſts, when: the faid Decreet was given : And upon that 
aſſureance , ſome ot the Lords declared when they ſubſcribed , that the 
ſubſcribed not their. oun ſenſe, but the ſenſe of the Court : And thoug 
they were conchuded, as faid is, yet they were not convinced. 


D. 219. Glendyning contra the Earl of Nithſale. 
Oy +13. January. 1675. 


\y Illiam Glendining having purſued the now Earl of Nith/dale as 
. - Heir to Robert the late Earl of Nzzh/dale his Father ; for fulfil- 
| ling a Minute betwixt the ſaid Robert Earl of Nith/dalke and Willian 
Glendinning of Lagan, from whom the Purſuer had Right: and for pays 
ment of the halt of the duty of the Lands of Douphing ftoun, conform tothe 
faid Minut: and Litiſconteſtation was made in the cauſe: and'for provin 
the rent of the {aids Lands of Doaphin/toun, It was craved, that the De- 
politions of witneſſes, that had been adduced in the like proteſfs., intent- 
ed againſt the ſaid Earl, as repreſenting his Father for implement of 
the {aid Minute, ſhould be received in this Proceſs: But the Lords 
having. conſidered/that the ſaid'Earl did not repreſent his Father —_ 
ut 
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but was purſued only upon the paſſive Titles; and that this proceſs 
againſt the now Earl, 1s not againſt him as repreſenting the laſt Earl: 
neither was it alledged that he repreſents him ; Therſor they Found ; 
that the ſaid Depoſitions could not be repeated in this procels ; Seing 
res Was inter 4lios ata; and att in uno judicio non probant in alto, niſi inter 
eaſdem perſonas, or theſe who repreſent him. 


D. 220. Edmiſton contra Mr. fobn Preſton. eod. dis. 


Auchope of Edmiſton and his Lady, as Executors to the deceaſt James 

Raith of Edmiftos, purſued Mr, John Preſton lately of Haltrie Ad- 

yocate, for payment of the Tack duty for a Seam of Coal, belonging to 
Edmiſton, and'ſet to him for certain Years. 

It was alledged for the Defender, That he ought not to be lyable for 
the Years in queſtion; becauſe, having entered to the Poſſeſſion of the 
{aid Coal, and having payed the Duty for the time he poſſeſſed; he was 
forced to ceafe from working, in relipe& the ſaid Coal came to be in that 
condition, that ir could not be wrought, partly by reaſon of the defe&, 
of Roof, fo that the Coalziers neither would nor could work with- 
out hazard ; and partly by reaſon of bad Air 1+ was Repled, 'That the 
Defender having accepted a Tack of a Subje&t, lyable to ſuch hazards, eo 
ipſo he had taken his hazard; and was in the caſe, as if he had acquired 
a Right to jadtas retts. 

It was Duplyed, That ales and = retis, and ſpes in venditione, may 
be, and is underſtood to be fold ; but in Locatione, ſpes and alea is nor 
thought to be ſet, unleſsit appear by ths Contra, that the ConduQor 
ſhould take the hazard; leing it is de #4twrs of ContraQts of Location,that 
fruitio is underſtood to be given and ſet; and that merces ſhould be pay- 
ed ex fruttibus, And where the Conduttor cannot fx7i, upon occaſion 
of an inſuperable impediment, which does not ariſe, either Nom his dole, 
or culps, or negligence, as in this caſe; remittiruy meres: as is clear, not 
only when the thing that is ſet is a ſubje&, not lyable to ſo much hazard, 
but when it is contingent, as when Gabells or Cuſtums are ſet, or Fiſh- 
ings, or Milns, or Coals, if there fall out ſuch an impediment, as doth 
interrupt the fruition and perceprionem frat#uum, as if there be Peſt and 
War in the caſe of Cuſtums; or if Herring ſhould nor be got at all; or 
if upon occaſion of inundation, Milns fhould be unprofitable; or Coal- 
heughs ſhould be drowned' or burar. 

The Lords, before Anſwer, "Thought fit, that there ſhould be conjun& 
Probation allowed. to both Parties, aneiit the condition of the Coal; and 
the Defenders deliftingand ceaſing from working thereof, and the Oc- 
caſion of his deliſting; and if the 'iripediment was inſuperable. Craizy 
Reporter. 

D. 221. eod. die. 


PPlication being made to the Lords by a Bill givenin by a Widow, 
Deſireing, that {he may be allowed to intromet with the Cropt and 
Goods pertaining to the Defun&t, without hazard of vitious Intromifſion: 
'The Lords thought, That ſuch Warrands being Volunterie Furiſdittionis 
and the Commiſlaries being entruſted, for ſecuring the Eſtate of Defun 
perſons to the neareſt of Kin,and Creditors,and other perſons having _ 
elt ; 
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eſt; did Remitthe Petitioner to the Commiſlars of the place. Sir David 


Falconer Younger wasfor the Petitioner and ſubſcribed the Bill. 


D. 222: Meldrum contra Tolquhone. 20. January 1675. 


JN a Declarator of E/cheat at the inſtance of Me/dram contra Tolquhone : 
Tt was Alleaged, "That the Horning was Null, becauſe the Party was 
Charged only upon ſix days, albeit he dwelt benorth the Water of Dee : 
And by the A&t of Parliament 1600. cap. 25. All Charges of Horning 
againſt perſons dwelland benorth Dee, ſhould be upon 15. dayes at the 
leaſt: And by the 138 A# Parl. 12. K, Ja. 6. It is ſtatute, that in caſe 
any Denounciations of Hornings ſhould beat the Mercat Croſs of Edin- 
bargh, upon Charges, upon unlawful and impoſſible Conditions; the ſame, 
and Horning thereupon ſhould be Null : And that there was a Deciſion in 
Dweries Book in Anno 1625, that Hornings even upon Bonds againſt per- 
ſons benorth Dee were Null. | 

It was Anſwered, That the AQt of Parliament in Anno 1600, was only in 
the caſe of Ho ings upon Citations or Charges to find Law borrowes, or 
for compearing betore the Council, as appears by the narratwe of the ſaid 
AR which doth interpret and regulate the diſpoſitive Words of the AQ. 

And that the AQt of Parliament in 4A»»o 1592. doth not militate in the 
caſe of Hornings upon a Clauſe of Regiltration, ſeing after that AR until 
the ſaid ACt 1606, ſuch Clauſes that Hornings ſhould be upon 6 dayes, 
were not thought, and de fat#oare not impoſſible. 

And as to the praftique, It was Anſwered, that there was a late praQti- 
= in Anno 1664, upona Debate inthe Innerhouſe, in the caſe of Phi- 
orth contra Frazer ; Whereby it was Found, That the ACQt of Parliament 
1600. is to be underſtood, in the caſe foreſaid, where Hornings are upon 
Charges of the nature foreſaid, for appearing before the Council, and ſuch 
like ; but not in the caſe in queſtion and others of that nature, where 
Hornings are upon Bonds, and Clauſes of Regiſtration thereincontained, 
which do bind, and cannot be queſtioned by thoſe who do oblidge them-+ 
ſelves. 
. 'The Lords conſidered, that the narrative of the ſaid At doth clear the 
meaning of the diſpoſitive words ; and there needed not to be a Law and 
remedy as to Hornings upon Clauſes of Regiſtration, ſeing Parties 
could not helpthemſelves as to Charges to compear before the Council, 
and others of that nature without a Law : But they were Arbiters, and 
could make a Law to themſelves, as to Clauſes contained in ContraQts or 
Writes, if chey thought them grievous or impoſhble: And that there 
appeared to be a ſingularitic in the caſe mentioned by Durie, ſeing the 
Charge was given 1in- Orkzey upon 6 dayes, which could not well be 
fatisfied: And therefore the Lords, for the reaſons foreſaid, did: ſuſtain 
the Horning, Actor Hog and Thoirs: alteri Falcover and Forbes. In pre- 
ſentia. : 


$3. 223. Carfrae contra Telzifer. cod. die. 


A Perſon being purſued as repreſenting a Debitor, upon that paſſive 
Title, 'that he had behaved himſelf as Heir to the Defunct ; In ſua 

far as beivg convecncd atthe inſtance of another Party, he had proponed 
4 
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a peremptor Defence : The Lords Found, That the proponing of a De- 
fence upon payment or ſuch like, was not ſuch a Deed as could infer the 
Paſſive Title of Behaving ; unleſs it were adminicled with Intromiſſion 
or otherwayes. Nevoy Reporter. Hamiltoun Clerk. Vide 10 Debember 


1674. 


D. 224. * Chalmers contra Ferquharſon and Gordon, 
22.. January 1675; 


HE Lords Found, That a Perſon being Purſued as Intrometter; and 
having Alledged, that before the intention of the cauſe ſhe had obs- 
tained a Gift of her Husbands Eſcheat, the ſaid Defence is Relevant : And 
that after Intromifſion, there being a Donator confirmed before 1ntention 
of the Cauſe, or the Intrometter obtaining a Gift tho not declared, there 
being no neceſlity to declare the ſame againſt her ſelf; rhat the ſame doth 
purge even Intromiſhon before the Gift. Some of the Lords were of ano« 
ther opinion, upon that Ground, that ip/o momento that the parties intromet, 
there is a Pafhive Title introduced againſt them ; which doth not ariſe 
upon the intention of the Cauſe, but upon their own Act of behaving ; and 
Jus being ſemel queſitum to Creditors cannot be taken from them, except 
in the caſe of an Executor confirmed before the intention of the Cauſe ; 
againſt whom the Creditor may have AQtion : And that there is a diffe- 
rence betwixt a Donator having declared, and an Executor having con- 
firmed ; In reſpe& the Executor is lyable to Creditors but not a Donator ; 
and an Appearand Heir having become lyable by intrometting wirh 
Moveable Heirſhip, and behaving as Heir, his Intromiſſion is not purged 
by a ſupervenient Gift; ſeing his immixing is Aditio fatto; and there is 
eadem ratio as toIntrometters, who are Executors 4 tort (as the Expliſh 
Lawyers ſpeak) and wrongouſly: And in effeQ, by their Intromiſſion 
adeunt paſſroe, and are lyable to Creditors. Strathurd Reporter. 


D. 225. Fean Mazxuel contra Mr. William Maxuel. 
eod. die. 


R. William Maxauel Advocate, being purſued at the inſtance of 
Jean Maxuel natural Daughter to Sprzxkel, tor 5000 Merks Alledg- 
ed due to her by Bond, granted by the faid Mr. William, which ſhe did 
refer to his Oath ; did give in a qualified Oath, Declaring that he had 
ranted a Bond to the Purſuer at the deſire of her ſaid Father, but the 
fame was never delivered ; and waso far from being effeRual, thar by 
the expreſs order of Sprixkel, he was-not to deliver the ſame to the Purſuer 
without his warrand ; and that he had given him order to deſtroy the faid 
Bond, in conſideration that he was not ſatisfied with the Purſuers carri- 
age; and that he had left her a Legacy, which the Defender had payed. 
This quality was thought to be {o-1ntrinfick, that his Declaration could 
not be divided, ſoas to prove the granting of the Bond,and not the Quality; 
Specially ſeing the ſaid Quality -was adminiculate with Letters, which 
the ſaid Mr. Wilam did produce, which were written by Sprinke! tothe 
ſame purpoſe : Yet by plurality, It was Foera, that his Oath proved the 
Lybel; and Decreet was given againſt. him. Thereafter the faid Mr, 
Walliams obtained a Suſpenſion —_ _ Reaſon, that the Decreet was 
Iv D h Ex- 


>. 
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Extracted by favour of the Clerks, not without precipitation ; after that 
he had applyed to the Lords, and deſired that the caſe might be reconſi- 
dered : And that the Lords had Ordained the Decreet to be brought 
back ; and becauſe the party refuſed, they paſt a Suſpenſion. 

The caſe being debated x preſertia; The Decreet in foro was ohtruded, 
and that it was juſt upon the matter ; ſeing as to not delivery, It appear- 
ed by his Oath, that he was truſted to the behoof of the Purſuer, and was 
in eff a Depoſitar, ſo that he could not cancel the faid Bond without 
conſent of the Purſuer: To which It was Anſwered, That the Decreet 
was ExtraCted as ſaid 1s, and that immediatly upon' the pronounceing of 
the ſame, he had applyed ro the Lords to the effect foreſaid ; And it can- 
not be ſard, that he had any Truſt from the Purſuer, but only from her 
Father : And thohecould be thought tobe a Depoſitar ; the manner and 
quality and terms of the Depoſitation, could not be proven otherwayes, but 
Scripto or Juramento. _ 

The Lords notwithſtanding, Thought they were concerned to adhere 
to the Decreet being #» foro; leaſt their Decreets ſhould be obnoxious to that 
prejudice that even when they are iz foro, they may be queſtioned and 
altered ; Some of the Lords were of the opinion, that the great conſidera- 
tion the Lords ſhould have, is to do Juſtice, and that the party having 
omitted nothing upon his part, neither before nor after pronounceing of the 
fame; and upon the matter the reaſon of Suſpenſion as to the point of Ju- 
ſtice and Law being unanſwerably Relevant, It was hard that a Party 
{ſhould be grieved upon a pretence of form; there being a-ſingularity in 
this caſe upon which the Honour of the Lords may be falved,viz. That the 
faid Decreet was ExtraQted with too much precipitation. 


D. 226. Foynt Petition of the Adwacates.. 26. January 1675; 


A Joint Petition was preſented by the Advocates that had withdrawen : 

whereby they did not expreſly defire,that they ſhould be readmitred. 
but did hold forth that they were free of, and hated the very thought of 
Sedition, and that the Lords who did beſt know the Reaſons of their 
withdrawing would vindicate them to His Majeſty; and that they were 
_— to ſerve with that freedom which their predeceſſors had formerly, 
and which they conceived was;nomorethan was neceflary for thefe of their 
ſtation, ini order tothe intereſt of the People, that they acknowledge and 
were willing to ſubmit to the juſt Power of the Lords, | as their: predecef- 
ſors had enjoyed the ſame, and defred that the Petition - ſhould be tranf- 
mitted to His Majeſty. as fatisfaQory. . Some of .the- Lords: thought, that 
the Petition was altogether, dilfacataory, and ſhoald be thrown over 
the Barr, being astothe manner, ln a.zoint and FaQtious way; - And as to 
the matter, no ways fatisfaQtory, linſinuating a qualification of the Lords 
-Power, and their Submiſſion ; and.that the Lords-pretended to a Power 
which'their Predecelſors had not, and that was:not juſt. 

Others of the Lords were of th&-opinion, Thar whatever miſtakes there 
might beas tothe manger, It was-hard upon that account toreje& it: - and 
that if the time was not ſo preſſing(that which was appointed for Addreſſes 
being to Elapſe the very. next day), it might -have been helped'as to the 
manner, by giving Intimation tothe Advocates, that it would not ſatiſfy; 
But there. being no tune for that, /and the certification being ſo high and 


heavy 


ke. th A 


' of Council and Seſſron. +: 107 


heavy, 0412. utter and perpetual 1NCaPacity ; it might be juſtly ſaid, as it 
is Reported, a Judge in England had faid in the caſe of a verſon accuſed 
of Theft, whom heenclined to favour by reaſon of the meanneſ; of the va- 
lue of the thing that was ſtollen, being a Watch of Braſs only, and the 
matter of the Watch being beneath that value which the Law of England 
requires for puniſhing Theives Capitally ; And it being Alledged, that 
the Faſhion with the Matrer did exceed the value forefaid, Ir is {aid, that 
heAnſwered, That he would take no Mans Lite for the Faſhion,and itwere 
hard, for the Faſhion and mods, and the way of Addreſs to take from fo 
many perſons their Livelyhood, and from the Countrey their Service, 
that was ſo neceſſary to them. And that the Adyocates fault being a 
| ur arrataping they might conceive that theexpiation of -the ſame 

ould be by a joint Addreſs; And yet the Petition was not joint as to all 
the Advocates concerned, many having given in and being togive in ſe- 
veral Petitions: And as to the matter it was Repreſented, that. though 
the Petition is general, yet the generals thereincontained do imply the 
particulars that would be farisfattory, ſeing the Lords did not pretend 
to any power, but that which was juſt, and no violation was intended 
of their Liberties, neither was any innoyation introduced or obtruded 
upon them or their _— in their ſtation. Upon all which; It was 
thought, that the Petition ſhould be tranſmitted {1mply, to the effe& it 
might import Interruption of the Preſcription and Certification ; any 
Atts of Interruption eveti quales quales being ſufficient: And the more 
ſhort that the Preſcription be, and the higher the Certification and 
prejudice of Preſcription, as in this caſe; the Interruption being the more - 
favourable. SOA I 3.4 

The Lords notwithſtanding, Found, that the Petition not being ſatis- 
faory, could not be tranfmitred to any effeft. And yet did declare, thar 
albeit the Proclamation was conceived in theſe terms, viz. That if the 
Advocates ſhould not give farisfaftion betwixt and the 28. day ; If 
they ſhould apply upon the 28. day, their Application ſhould be thought 
to be within the time contained in. the At: And that in tile of Law, 
theſe words, betwixt and « certain Term, does not exclude the day of the 
Term. AS OY ow 

They declared alſo, That the Petition being diflatisfaQtory upon that 
account amongſt others, viz. Thar they did -not offer fatisfation,” nor 
deſire to be readmitted, That Petitions being given 1n ſeverally, and bears 
ing that they deſired to Re-enter, and: were willing to give latisfaQion 
conform to the Kings Letter and Proclamation, ſhould be received and 
tranſmitted as ſatisfactory. ” ” L 


D. 227. ... + -- Tod. dhe. 


: Pon'a Bill, the Lords Found, 'That Parties having a joint: and _ 

Intereſt in Lands and 'Tenements; both;as to the Right it ſelf,be- 

ing diſponed to ther jointly, and as to the reſpective Proportion and Parts 

of the ſaid Tenemems; the principal Writes ſhould be keeped by fuch as 

offered Caution to the other Portioners;.aad that! Tranſumpts ſhould be 

given to the other Perſons concerned upog the Common Charges of 
all. :qmo> 5”: gaveH 


woos D. 228. 
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D. 228. 27. January 1675. 


N the caſeabovementioned, 5.Ja#aary inſtant,concerning Con-cautioners 
obliged conjunRly and ſeverally tor the Principal, without a clauſe of 
mutual Relief: The Lords Founa, T hat one of the Cautioners having payed 
and taken Affignation, the others had a good Defence againſt him for his 
own part,notwithltanding of the Reaſons there abovementioned;and that it 
was urged, that the Co-cautioner could not be forced to relieve the Defen- 
der if he had payed the whole; ſeing he had neither ai#i0 wandati, there 
being none given by cither of the Cautioners to others; nor was obliged 
$0 relieve the other Cautioners by an expreſs Clauſe, which is ever in- 
ſert, when mutual relief is intended : And that this is clear Law, it ap- 
is from the Title of the Civil Law de Fidejuſſoribus f. lib. 46. Tit. x. 
= g. Er leg, 36. ibid, Et. Leg. 11. Cod. eod. Tit. 
The Lords Decided, as faid is, In reſpect of a PraQtique produced be- 
twixt in anno relating 


to a former PraAtique in ann0 


D. 229. The Miniſter of Tuſkallane contra Colvill of Larg 
and Kincardne. 28. Fanuary 1675. 


T was Found by the Lords Commiſſioners for Teinds, That the Here- 
I tors of Lands, having Right cum decimis incluſis were not lyable to the 
+ Augmentations of Miniſters Stipends; and that no Locality could be gi- 

ven out of their Teinds, the ſaids Infeftments _ before the Year 1587, 
And that the Feu-duty payable to Church-men for Stock and Teind in 
Vidtual, was not lyable thereto ; becauſe che Teinds not being ſeparate 
' from the Stock, and the Heretors having Right to the Lands free of 
Teinds; in effect there were not decime: And by the Acts of Parliament, 
and the Kings Decreet Arbitral, Teinds are lyable to Miniſters Feu-du- 
ties, : in cies that the Lords of Erection and Titulars, had Righe 
thereto from the King ſince the Act of Annexation : And that the King, 
who might have ueſtioned their Rights, was pleaſed by the faid A 
of Parliament, and Decreet Arbitral, to affe&t them with the burden of 
Miniſters Stipends ; whereas ſuch Rights c«m decimis, were granted b 
Church-men, and did not flow from the King, but from them, at ſuc 
time as by the Law then ſtanding, they might have granted the ſame. 


D. 230. Doftor Hay contra Jamieſon and Alexander. 
eod. die. 


(CG-8 Steuart Advocate, having compriſed from Con, 
: the Lands of Artrochie and others; did diſpone the ſaid Lands and 
his Right of Compriſeing to - Neilſon: and thereafter the 
ſaid'Neil/op failing in payment of the price, the ſaid George Stewart did 
Compriſe back from the taid Nezlſoz the ſaid-Lands: and Andrew Alex. 
axder ' did alſo compriſe from the ſaid Nelſon the ſaid Lands, and his 
* Right foreſaid. 
= Doftor Hay, Having alſo compriſed from Cox the 


fSrefaid Lands, purſued an Lmprobation of the aid firſt Compryſing, at 
A George 
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George Steuart's Inſtance; and having called thereto the ſaid George Steu- 
art and Neilſon, and Marjorie Jamiſon, who pretended Right to the ſaid. 
Lands; he did obtain a Certification againſt two Bonds, which were 
the Ground of the ſaid Compriting; upon Compearance, and a lon 
Dependance, and Jong Terms affigned for produceing the ſaid Bonds :* 
And thereafter the Doctor purſued a Removing from the ſaid Lands, a- 
ainſt the ſaid Andrew Alexand:r and others: And it was Alledged for 
c {aid Alexander , That he had Right to the ſaid Lands, and was in 
Poſſeſſion upon a Right from George Stewart , who had Right thereto, 
( as faid is) by a Compriſing againſt Con the common De- 
bitor : Whereunto 1: was go nw? That the Defenders could not found 
a Defence upon George Steuar!'s Comprifing, Becauſe the faids Bonds, 
being the Grounds thereof, were falſe and improven: To which I: 
was Duphed , That the Certification againlt the faid Bonds, was only 
—_— againſt George Stewart ; and that the ſaid Andrew Alexander was 
not called , and that now there is produced the foreſaids Bonds; And 
that the Extrats of the ſame out of the Regiſter of the Commiſſariot of 
Aberdene had been formerly produced ; but the Principals, which were 
in publica cuſtodia, as the warrands of che ſame, could net be then found 
by reaſon of the di{order of that and many other Regiſters , upon occas 
ſion of the late Troubles; and the ſame being now tound aught to be 
received and ſuſtained as the Grounds of the ſaid Compryling ; Seing 
they are not improven and found falſe by a Decreet of Improbation upon 
tryal of the Falſchood ; Bur a Certification is only given againſt the 
ſame for not production ; which at the moſt doth amount only to a pre- 
ſumptive Falichood, which 15 now taken away (as faid is ) by produ- 
Aion of the ſaids Bonds : ſeing preſumptio cedit weritati. 
It was Anſwered for the Puriuer, That all Perſons, whom he was obli. 
ed to take Notice of. and to call to the Improbation of the firſt Appry- 
= were called ; v:z. The ſaid George Stewart, at whoſe Inſtance the 
faid Compriſing, was ded uced ; and who had alſo Compriſed from Neilſo 
the Right thereof, as ſaid is; and New/or himfelf : and that he needed 
not call the ſaid Alexander, who had only a ſubaltern Right, and was not 
infeft : and albeit he had compriſed from Neilſon, yet by that Compriſing 
he had not ſuch an intereſt as the Purſuer was obliged ro know; in ſua 
far as, the Right of the Lands1n queſtion, was ſettled in the Perſon of 
the ſaid George Stewart, by the Compriſing againſt Neon: after which 
Neilſon had only a Reverlion: and the faid Nei/ox was called himſelf, as 
faid is: And the ſaid Alexaxger's Right by his Compriſing againſt Nez. 
ſon, being only a Right of the Legal of George Stewart's Compriſing a= 
ainſt Neſon, the Purſuer was not holden totake notice of the ſaid Right: 
and the ſaid Reverſion is not only now expired, but was expired the time 
of the obtaining of the {aid Certification, no Order being uſed thereupon: 
And albeit the faid Andrew Alexander was not called, yet he did compear 
inthe ſaid Improbation; and albeit he pretends, that his right was re- 
ſerved, the ſaid pretence is of no weight; ſeing it was reſerved only as 
accords: And Certifications being the great Security of the People, and 
ſpecially where the ſame are obtained upon compearance, and after di- 
verſe termes are aſſigned; and afrer Cerrification granted, the ſamen ſtopt 
for a long time, upon expectation that the Writes may be got, as in this 
Eccec Caſe; 
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Caſe; theſamen cannot be canvelled and looſed, pretextu Inſftrumentoruns 
ter repertorum. | 

"The Lds For the Reaſon foreſaid,thought hard to looſe the ſaid Certi- 
fication ; bur ſpecially in this caſe, ſeing the ſaid Alexander will have and 
take the advantage of Srwarts expired Compryfing; and exclude the Doftar 
who wasa true and real Creditor,to whoſe prejudice the ſaid George Stuart 
and the other Defenders had patched up, not only the faid Compryſin 
for ſmall Sums, but other Rights ; which the Donator had been forced, hy 
ter he had Compryſed, to queſtion by a Reduction, and had prevailed af. 
ter along dependence , and after they had poſſeſt the Lands for a long 
time: And on the other hand, the ſaid principal Bonds being now 
produced ; they thought it hard, that the Doctor ſhould take advantage 
of the ſame;to exclude the Defenders altogether ; and therefore they pro- 
poſed to the Doctor,that he ſhould grant a Reverſion to the ſaid Alexander, 
upon payment of what was juſtly due to him, within the ſpace of two 
Years: And the Doctor acquieſceing, they decerned in the Removing 
with the quality foreſaid, Lord Glenavick Reporter. Gibſon Clerk. Actor 
Chalmers alteri Thoirs. Vide 17. February 1676. inter eoſdem. 


D. 231. contra Mazuel. 29. Fanuary. 16 75. 


Bill of Exchange being drawn upon three Merchants, without men- 
tioning that it was drawn upon them, cither ſeverally or con- 
juaQly; and one of the perſons upon whomit was drawn, being purſued 
for the whole Sum in the {aid Bill, | being accepted by them all ſimply, 
without mentioning that they had accepted the ſame only for their own 
Parts; It was Alledged, That they were only lyable for their own Parts, 
being corres debend: ; which is underſtood in Law, that they ſhould not 
be lyable in ſolidum, unleſs it were ſo expreſt, eſpecially ſeing the Purſuer 
cannot ſay, that they were either Partners, or that cach of them had pro- 
viſiog extending tothe whole Sum. 

The Lords, having thought fit totry the cuſtom of Merchants, and 
to take the opinion thereupon of certain Merchants in Edinbargh : 
and the Report being poſitive, that it was the cuſtom of Merchants, both 
in the place where the Bill was drawn and here, that there ſhould be 
A&tion iz ſolidam upon ſuch Bills, when they are drawn and accepted 
ſimply in manner foreſaid ; Found the Defenders lyable i» ſolidum. 


D, 232. McKintoiſh contra McKenzie, » 9. January. 1675 


Decreet,againſt a perſon holden as Confeſt before the Lords of Sefſi- 

A on about 20 Years agoe, was queſtioned as null; upon that pre» 

 rence,that it did not bear, that the Party,againſt whom it was given, was 
perſonally apprehended; but only that he was lawfully cited. 

The Lords Found, "That after fo long time, the ſaid Decreet could not 
be declared null and void, upon pretence of an intrinſick Nullity ; In re- 
gard the ſaid Decreet did bear, that the Defender was lawfully cited to 

ve his Oath; and he could not be thought to be lawfully cited, unleſs 
he had been perſonally apprehended; _ preſumitar pro ſententia, and 
that omni are ſolenniter atta ; unleſs it were made appear by produftion 
of the Execution, that the Defender was not perſonally apprehended : 


And 


- 
| — 
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— 


And therefore the ſaid Reaſon of Nullity was Repellea- | 
of Reduction as Accords. Mopro Clerk, ped; Nelerving Action 


D. 233. Scrimzeor contra Kingheny. 2. February. 1675. 


Ajor Scrimzeour having named in his Teſtament in Anns 1650. Sir 
John Carnagie, and the Tutor of Purie Fodrin 


g hame and 
Alexander Wedderburne of Kjnghenie to be Tutors to his two Day 


h- 
ters: Margaret Scrimzeonr one of the ſaid Daughters purſued the So 
Alexander Wedderburne for Compt and gant Payment; and an 


Auditor being appointed, and that Queſtion being ſtarted before hi 
viz, Whether the Tutor ſhould be Lyable for Negl; ore him, 


gligence, from thetime 
that heaccepted ; or before, after he knew that he was named Turor : 
And upon the Auditors Report, It was Foxnd by the Lords,that he ſhould 
be lyable only from the time of hisaccepting ; and yet the Purſuer having 
defired and gota Hearing in the Innerhouſe, It was again urged for her, 
that the Tutor ſhould be lyable, after he knew that he was named, 
and did ceaſe to do that Diligence that was incumbent to him ; and dj- 
verſe Citations were adduced trom the Civil Law, and the Titles of the 
#. & Cod. De Tutels & Tutoribus . And De Aaminiſtratione & periculo T us 
zorum; Which ought to militate in thiscaſe, eſpecially in reſpect the faid 
Defender was nor only named Tutor, but was a Legator ; a conſiderable 
Sum being leftto him by the ſaid Teſtament, which Law preſumes was 
left tohim in contemplation of the burden of Tutory put upon him 5 ſo 
that having accepted the ſaid Legaty, and having confirmed himſelf 
Executor Legator, hecould not decline the Office, not to be Lyable as 
Tutor or ut Protutor. And it was farder urged, that as Executor Lega- 
tor, he was lyable todo Diligence : To which It was Anſwered, That the 
former —— was opponed being juſt, and npon Relevant Grounds 
of Law, inreſpect the Civil Law is not received by us altogether in the 
caſe of Tutors; the Office of Tutorie by the Civil Civil Law being munus 
publicum & neceſſarium, which noperſoncan decline, unleſs he have and 
alledge a juſt Ground of Excuſe, within the rime limited by that Law < 
whereas by our Law and Cuſtom, when any / ——_ or perſons are named 
Tutors,they are at liberty toaccept the ſaid Office or not; fo that a perſon 
named Tutcr until he accept, neither is, nor is obliged to do the Duty of 
a Tutor: And albeit by the Civil Law, a Legacy being left to a Tutor, 
is preſumed to be left eo 1n74itu and upon condition, that he {ſhould accept 
to be Tutor, yet by the Civil Law, if the perſon named Tutor do 
not actually get the ſaid Legacy, niſt conſecutes fit, which are the words of 
the ſaid Law, he is not obliged to accept the ſaid Office; and it is nor, 
nor can it be ſaid, that the Defender gotthe ſaid Legacy before he did ac- 
cept: And as tothat other Ground, that the Defender being Executor 
Legator was obliged to do Diligence ; It was Anſwered, That by late 
Deciſions, an Executor Creditor 1s only lyable to intromet, in order to his 
own ſatisfaction; and an Executor que Legator is in the ſamecaſe as an 
Executor Creditor ; ſeing a Legacy is a Debt payable out of the Executry; 
and the Legator has no intereſt to confirm, but to the effect he may 
be payed ot the ſame. 
1 he Lords Found, "That a Tutor is lyable only from the rime that he did 
accept: and that the leaving to him,and hisaccepting of a Legacy did not 


alter 
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alter the Caſe; unleſs before his accepting of the faid Office, he not on- 
ly had owned, but got the faid Legacy: And this Purſuit being only 
attio Tutels, and for Compt and Reckoning, againſt the Defender as Tu- 
tor, they did not determine the ſaid Queſtion, How far an Executor Le- 
gator ſhould be lyable? but reſerved. the ſame,until the Defender ſhould 
be purſued as Executor. 

The Lerds, in the Debate amongſt themſelves, ſome of them did urge 
theſe Arguments; 'That a Tutor being lyable only ratione Offices, he can- 
not be lyable before he accept the ſaid Otfice; it being inconſiſtent with 
Law, that he ſhould be lyable tothe Duty of an Office before he have it, 
which would be Filius ante Patrem, 2: In Law, a Tutorie is quaſs 


—_ 


' Contrattus; and as in all ContraQts, it is required that there ſhould be the 


mutual Deeds of both Parties contrafters ; and the Nomination (which is 
the Deed of the Detun&t ) did not bind the Tutor, until he bind himſelf 
by accepting, which is his own Deed. 3. Thata Tutor, having a Le- 
gacy, ſhould be obliged to accept it, is only provided by the Civil Law; 
which is the Municipal Law of the Romars ; and is not of force with us, 
until it become our Law, either bya Statute, or Cuſtom authorizing the 
fame; and even by the Civil Law, pre/umitur only that the Legacie left 
to the Tutor is upon the account toreſaid, but that Preſumption is onl 
in the caſe, where it cannot be thought, that the Defun& would have lett 
the Legacic upon anorher account, v/z. of Relation or any other Conſi- 
deration; Whereas, in this caſe,it cannot be thoughr,that the ſaid Legac 
was left to the Defender, upon the account that he was Tutor, in refpelt 
he being the laſt named ol the three Turors, there were no Legacy left 
to them; and he was Nephew to the Detunit, who had a great kindneſs 
for him: and the ſaid Legacy was not left to him ſimply, bur in cate his 
Wife, whom he thought to be with Child, ſhould not be brought ro bed 
of a Son. 4. The Defender could not accept the ſaid Office of Tutor 
Teſtamentar, Becauſe he and the other two 'Tutors were named conjua- 
Aly, and the other two living, he could not be Tutor alone. Aﬀtor Da/- 
rymple, alteri Falconer, Monro Clerk. 


D. 234. 3. February 1675. 


A Removing being purſued from ſome Lands of the Eſtate of Collarnie; 
+> the Lady Collarnie compeared, and alledged,that the Tennent could 
not be removed withour her conſent, ſeing ſhe had right to a Terce by 
the Law, and was not excluded by her Contratt of Marriage, tho ſhe 
was provided thereby to a Jointure, but not in ſatisfaftion of her Terce, 
or what elſe ſhe could pretend: Whereunto It was Anſwered, That ſhe 
was not ſerved nor kenned to a Terce; and until then, ſhe had no intereſt 
tocompear to {top the Removing. 

The Loras Repelled the Defence, and Found ſhe had no Intereſt : Re- 
ſerving her Right of Terce, when ſhe ſhould be ſerved and kend, as ac- 
cords, Craigie Reporter. 


D. 235. Oliphant of Provoftmains contra eod. die. 


A% was given in, deſiring, that a Compriſing being deduced, and 
. the Melilenger having deceaſed in the inter, betore he ſubſcrib- 
ed 
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ed the ſame; Therefore an other Meſlenger who was his Collegue might 
be allowed and Warranted to ſubſcribe rhe ſaid Compriling, 

The Lords conſidered, That the Meſſenger that was on lite, thohe had 
been employed to execute the Letters of the Compriling, by denounceing 
and citeing, yet he did not fit and was Collegue to the deceaſt Meſſenger 
and was Judge with him, the day and time of the deduceing of the (aid 
Compriſing: and that a Compriſing being Proceſſus Executtvus, confiſt- 
ing of the Executions, and. of the Proceſs and Sentence of Compriſing, 
upon the day that the Debitor was cited thereto; tho diverſe Meſſengers 
may att ſeverally as to Citation and Denunciation, yet none of them could 
be looked upon as the Judge and the Pronouncer of the Sentence, who 
ought to ſubſcribe the ſame, but the Meſſenger that did aQuually fit as 
Judge, and upon the verdict of the Inqueſt, did Decern and Ad- 
judge. 


D. 236. Cranſton contra Mr. Mark Ker of Moriſton, 
4. February, 1675. 


Pon a Bill, it was deſired, that Witneſles ſhould be examined in re- 
lation to a Proceſs, that their Depoſitions ſhould lye i retentis: 
But The Lords Found, That tho Summons were raiſed, that the ſamen 
not being execute, there was not a Dependence: and that it was a {treatch 
great enough, to receive Witneſles before Litiſconteſtation in a depend- 
ing Proceſs, which the Lords are ſometimes 1n uſe to do: but that Wit- 
neſles ſhould be received upon a Bill, without the Foundation of a Pros 
ceſs, it is inconſiſtent with Form. | 
It is to be Regrared, That of late, the time of the Ez2/iſþ, that Abuſe 
having creept 1n, that there are ſo many Bills given in,and ſometimes paſt 
through inadvertencie in a hurrie; the faid cuſtom ſhould be yet re- 
tained ; fo thar Bills do juſtle out Proceſs and the hearing of Cauſes; E- 
ſpecially it being conſidered, that they are oft times offered in the very 
time, when after pleading in other Cauſes, Parties and Advocates are re- 
moving ; which is the Occaſion that oft times moſt of the Lords are not 
advertent when the ſame are offered : And it is a Practice not ſutcable 
co the gravity of the Court, and not without a dangerous Conſequence 
ſeing Bills may be anent Matters of great importance, which ought to 


be offered to the Lords in a decent way, and ſhould be conſidered by 
them deliberatly. 


D. 237. contra eod. die. 


'J HE Ship called the Wire-Grape , mentioned in the Cafe abovere- 

lated Nam. 207; Being Found by a Decreer of the Admiral not 
to be a Prize: and thereafter the faid Decreet being reduced upon a con- 
tentious Debate #7 foro: A Bill of Suſpenſion was given in, making 
mention, thar the Lords having thought fit, during the dependence, the 
Value of the Ship being liquidate, the Price thereof ſhould be ſequeltrate 
in the Complainers hands, upon a Bond to pay the Sum thereincontained 
to the Caper and his Owners, if they ſhould prevail in the Reduction fore- 
ſaid: And.that he was charged to pay the {aid Sum, the Proceſs being 
now at a period by the ſaid Decreet ReduQtive, at the inſtance of an 


F ffff Aſſigney ; 


—— 
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Aſſigney : And that he could not pay the ſame until an Arreſtment made 
in his Hands, at the inſtance of the Swedes the former Owners of the fajd 
Ship, ſhould be purged; which Arreſtment was upon the Dependence 
of a ReduQtion, intented at the Strangers inſtance, for reduceing of the 
faid Decreet ReduQtive: It was debated upon the Bill, and amongſt 
the Lords, that the faid Decreet being foro contradiftorio, was of that 
nature, that it could not be reduced: and it were of a dangerous Con. 
ſequence, that after Decreets i# foro, the Pcople ſhould not be ſecure, bur 
upon pretence of the dependance of ReduCtions of the ſame, that which 
was found to belong to them by ſuch Decreets,ſhould be againlyable roAr. 
reſtmentand toqueſtioning: And upon the other hand, It was conſidered and 
alledged, That there being Arreſtment and Warrand for the ſame uponthe 
dependance,the Debitor was not concerned to difpute what the Iſſue ofthe 
ſame may be, bur there being de faZto an Arreſtment, the ſame ought to be 
purged ; which could not be in forme, but either by louſing the Arreſt- 
ment, or by refuſing the Bill upon the reaſon of Arreſtment; the Defend- 
er in this ReduCtion finding Caution to make forthcoming, if the Purſu- 
er ſhould prevail. ; | ; | 

The Lords, notwithſtanding Found, That in reſpe& the matter was al. 
ready decided by a Decreet i foro, that the Bill ſhould be refuſed, not- 
withſtanding of the {aid Arreſtment upon the dependance foreſaid; which 
was hard as to the Debitor, who could not be formally ſecured, bur in 
manner foreſaid: And hkeways hard as to the Strangers, ſeing by the faid 
Deliverance, the Lords did in effeft predetermine the ReduRion now de. 
pending; and upon the matter did Frzd, That the Purſuer conld not have 
Intereſt to purſue, betore: the Purſuer was heard in the faid ReduRi. 
On. 


D. 238. Panſe Jaylor of the Tolbooth of Edinburgh, 
5. February 1675. 


_ 
——— 


| R. Vanſe Jaylor of the Tolbooth of Edizbargh, did gIVE IN A Bull, 

| complaining that the Jaylor of the Canongate was in uſe to enlarge 
Priſoners being put in for debt, upon the Warrand and conſent of the 
Creditor at whoſe inſtance they were impriſoned ; whereas the Complain- 
er did not enlarge any ſuch Priſoners, without Warrand of the Lords 
Letrers : and therefore deſired, that_either he ſhould be allowed to have 
the ſame liberty, or that it ſhould be denyed to other Jaylors. 

The Lords did conſider what was fit to be done in all {uch like Caſes : 
and in end, the plurality did reſolve, that where the Sums were ſmall, 
not exceeding 200. merks, the Jaylor might enlarge Priſoners for debr, 
withour any other Warrand but the conſent of the Parties, at whoſe in- 
ſtance they were impriſoned ; which they did upon that conſideration, 
that Poor People, it they ſhould be forced to ſuſpend and relax, with 2 
Warrand to put them out, would be ſometime put to more Charges,than 
the Debr Joth amount to. Five of the Lords did diſſent, being of the 
Opinion, That the Priſon being His Majeſties Priſon, no perſon could 
be put in upon Letters of Caption, unleſs the ſame were under the Signet; 
and no perſon put in by Warrand of the ſaid Letters, could be enlarged 
without Letters to that effeft ; nam unumquodque difſolvitur, co modo quo 
contrahitur ; And the Priſoner being pur in tor his Rebellion, could not 


be 
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be enlarged, unleſs he were relaxed : And if Parties did ſuffer themſelves 
to be taken and incarcerat for {mall Sums, it was their own fault, and 
more unexcuſable the leſs the Sum be; and majus & minus non variant 
ſpeciem: And it being acknowledged by the Law, they being Priſoners 
for greater Sums, they could not be enlarged, without a Warrand to put 
them to liberty ; and the. Law making no diſtin&tion of greater and leſs 
Sums, the Lords had not a Legiſlative Power to alter or qualifie the ſame, 
without an AQ of Parhament. 


D. 239. Burnet contra Lutgrue. ed. die. 


Commiſſion being direCted for taking the Oath of a Stranger reſiding 
A in Holland; the Report was queſtioned upon that prerence, that the 
Strangers Depoſition was not ſubſcribed, albeit the Commiſſion did bear, 
that he ſhould ſubſcribe the ſame : and yet it was ſuſtained, becauſe of the 
Cuſtom of Holland, that the Judges only ſubſcribe, and the ſame was ſub= 
ſcribed by them; And it was adminiculate with a Letter from him, bears 
ing, that he had declared before the Commiſhoners, and that he would 
adhere to what he had declared. Gib/on Clerk. 


D. 240. Marion Binnie contra Gilbert Scot, eod. die. 


, T \HE deceaſt William Scot of Bonington having three Sons, Willians 

F# theeldeſt, and Robert, and Gilbert; The ſaid William by his Con- 
traft of Marriage, had the Lands and Eſtate of Bonizgton diſponed to him 
by his Father Mr. James Scot; but was not infeft therein : and after his 
deceaſe his Brother Robert having ſucceeded to him, did renew a Bond 
granted by the ſaid William, in favours of Robert Riddel; and having re- 
tired the {aid William's Bond, did grant a new Bond for the Sum there- 
incontained : And'the ſaid Robert having alſo deceaſed, before he was in- 
feft in the Eſtate, or ſerved Heir to the ſaid William; and the faid Gilbert 
the third Son having ſucceeded: a Purſute was intented, at the inſtance 
of the Relit and Execurrix of the Creditor, againſt the ſaid Gilbert, as re- 
preſenting the ſaid William and Robert his Brothers; at leaſt to hear and 
{ee it found and declared, that the ſaid Bond granted by Robert, was gran- 
ted by him in contemplation and lieu of the ſaid William's Debt and Bond ; 
and that tt _ to affect any Eſtate that did belong to the ſaid William; 
and in ſpecial the benefite of the ſaid ContraQt of Marriage, and diſpo- 
ſition therein made in favours of the ſaid William. 

It was Alledged for the Defender, That he did not Repreſent Robert nor 
William, upon any Paſſive Titles ; and tho he ſhould repreſent Willians, 
neither he nor the Eſtate would be Lyable to the ſaid Debt, In reſpeQ the 
ſamen was extint, and innovate by a new Bond granted by the ſaid 
Robert; whom neither he did nor would Repreſent: And the {aid Bond 
being granted only by Robert, could not affe any thing belonging to 
William; and he was not concerned to debate upon what account the {aid 
Bond was given by Robert. | 

The Lords did encline to ſuſtain the Declarator, upon that head, that 
the faid Innovation was only to the efte,, the Creditor might be the bet- 
ter ſecured and ſatisfied ; the faid Robert being Appearand Heir for the 
time; 
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time; and who if he had lived would have perfited his Right, and obtain” 
ed himſelf ſerved Heir to William ; but being prevented by Death, ſo thar 
the ſaid Bond was altogether ineffectual, the Purſuer had condictionem 
cauſa data cauſa non ſecuta, to be Reponed againſt the ſaid Innovation: 
and the Defender was iz dolo peſſimo to queſtion the ſame, ſeing nemo deber 
locupletari cum aliens jactura; And he ought not to have William's Eſtate 
without payment. of his Debt: And ſome of the Lords did urge and in- 
ſtance the caſe aftermentioned, viz. If the Younger of rwo Brothers, the 
Elder having gone Abroad, and thought to be dead, ſhould obtain him- 
ſelf ſerved as Heir tohis Father ; and the Creditors of the Father conceiy- 
ing thathe had Right ſhould renew their Bonds, and give back theſe that 
they had from the Father, and thereafter the Elder Brother ſhould return 
and ſhould be ſerved Heir to his Father, whether in that caſe the Creditors 
might have Altion againſt the Elder Brother and Eſtate, notwithſtanding 
of the {aid Innovation ? 

' But becauſe the caſe was New, and not without Difficulry, The Lords 
before Anſwer thought fir to try, what way it could be made appear that 
the ſaid Bond was 1n lieu of a Bond granted by William. Newbyth Re- 
porter. Gibſon Clerk. 


D. 241. Broun contra Ogilne. ed. die. 


A Perſon being purſued for an Annuity of Money, did claim the bene- 
fite of Retention conform to the late Act of Parliament: But the 
Lords Found, that albeit Retention was granted for relief of Debitors of 
their Taxation, and that the Debitor was alike concerned as to the end 
foreſaid, whether he payed the Annualrent as the »/urs and profite of a 
principal Sum, or as Annuity due upon a perſonal Bond ; yet the A& of 
Parliament, mentioned only Annualrents: And being, as all Atts of Par- 
liament, ſfricti Faris; ſpecially ſuch as are correctorie Juris communis ; it 
could not beextended beyond the Letter of the Law. Newoy Reporter. 
Gibſon Clerk. | 


D. 242. C ollonel Fulertoun contra The Laird of Boyne. 
| eod. die. 


Te E deceaſt Laird of Towie having named his Relict now Lady 
Boyne Tutrix to his Daughter; and in caſe of her Marriage Collone/ 
Fulertoun: The aid Collonel purſued the Laird of Boyze for delivery of 
the ſaid Pupil: It was Alledged, That her Mother and her Husband 
would entertain the Pupil gratis. It was Anſwered, That Boyne bein 
her Step Farther, and having noother Relation, but that of YVitricas, which 
in Law is not favoured ; his offer to entertain is not Relevant againſt rhe 
Tutor, who has the Truſt both of the Pupils perſon and Eſtate: And it 
is to be preſumed, that the offer of the Step-Father is upon a deſign 
upon the Pupill her Perſon and Fortune; and that the caſe had 
been derermined i» terminis 4. July 1649. Langſhaw contra Mare, 

The Loras Repelled the Defence, - and Ordained the Pupil to be de- 
livered to the Tutor, Strathard Reporter. Gibſon Clerk, 


D. 243. 
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D. 243. contra ed. die. 


HE Lords Found, That a Warrand could not be given to cite at 

the Mercat croſs with certification pro confeſſo ; Hon no perſon 

could be holden as conteſt who is not perſonally apprehended, Mr. 
Thomas Hay Clerk. 


D. 244. Duke of Monmouth contra Earl of Tweeddale. end. die. 


'T Here being aTranſaCtion betwixt the Dukeand Dutcheſs of Monmouth, 
and the Earl of Tweedddle, whereupon a Diſcharge was granted 
by the ſaid Duke and Dutcheſs to the ſaid Earl, with conſent of their Cu- 
rators, which was alſo ſuperſcribed by his Maje taking burden for the 
Duke and Dutcheſs ; with an obligement, that they ſhould ratify after 
Majority : The ſaid Duke and his Lady purſued a ReduQtion of the faid 
Diſcharge, upon a reaſon of Minority and Leſion; It was Alledged, That 
all Parties haveing Intereſt were not called, wiz. The Officers of State for 
His MV ajeſties Intereſt ; ſeing His Majeſty wasſo much concerned, that if 
any thing were cvitted from the Defender, His Majeſty would be Lyable 
for the {ame. 
The Lords Repelled the Defence : Without prejudice to His Majeſties 
Advocat to appear for his intereſt, if he thought fit. Stathurd Reporter. 


Gibſon Clerk. 
D. 245. Irving contra Caruther, 6. February 1655. 


HE Summonds being referred to the Defenders Oath, who having 
declared that as to what was referred to his Oath he could not re- 
member nor be poſitive; It was debated amongſt the Lords, whether the 
Oath did prove or not: Orif the Defender ſhould be holden as Conteſt, 
Inreſpe&t he was to declare de fatto proprio & recenti; and in ſuch a caſe the 
pretence of »oz memint 15 neither excuſcable nor relevant: And ſo it was 
Found by the Lords, tho ſome were ofthe Opinion, that a perſon compear- 
ing and declareing upon Oath, that to his knowledge he did not remem- 
ber, could not holden as confeſt, ſeing he cannot be ſaid to be contuma- 
cious; and to want Memory is not a fault: And after a party has declar- 
ed, it is only to be conſidered, whether the Oath proves or not. Mr. 
John Hay Clerk. 


D. 246. Burnet contra McClellane. eod die. 


Father being purſued, as Behaving himſelf as Heir to his Son, and 
A Litiſconteſtation being made, and Witneſſes adduced; the time 
of the Adviſeing, 1t was Alledged, That the Father could not repreſent his 
Son as behaving, becauſe the DetunEt had a Brother who was produced, 
and at the Barr: Whereto It was Anſwered, That in hoc fata the Defence 
was not receivable; and it could not be ſaid to be mover weniens, ſeing 
the Father could not be ignorant that he had another Son. | 
The Loras, in reſpe& of the State of the Proceſs, would not receive 
the Detence, tho verified inſtanter , unleſs the Son would ſaſcipere judici- 
«m,and be content that the Proceſs ſhould proceed as againſt him: which 


Gg8888 appears 
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appears to be hard ; _ that which was to be proven, was not only that 
the Defender intrometted, but that he was appearand Heir; and iz caſu 
zotorio, no probation was to be reſpected to the contrary : and tho the Fa- 
ther could not but know that he had a-Son, yet he might be ignorant that 
his Son would be preferred to himſelf, as to the Succeffion of his own Son: 


and 12 4ammo Vitanso, 2g norantia Juris is excuſable. Mr. 7 Hay Clerk: 


24: contra Captain Martine and others, 
9. February. 1675. 


_ 


A Ship being taken by a Caper, and being found by a Decreet of the 
| Admiral to be a Prize: Thereafter, upon a Decreet of the Lords, 
redutive of that of the Admiral, being fougd to be a free Ship, the Strag« 
ger did urge payment againſt the Captain and the Owners of the 'value ; 
And It was Alledged, That the Decreet of the Lords, Ordaining Reſtity- 
tion, was aint them as corre# debend;, and not in ſolidum, and that they 
are only lyable for their own parts: Whereunto It was Anſwered, That 
though it was found, That the Captain had probable Reaſons for bring- 
ing up the faid Ship, yet upon the matter, the Stranger was wronged 
by the taking of his Ship ; and #”cafm delicti, by ſpuilzie or wrongous in 
tromiſſion, or otherways, Decreets againſt the Perſons therein contained 
are conſtrued to be i» /olidum: and the Stranger cannot know, what the 
reſpeQive Intereſts and*Parts of the Owners are; 'and ought not diſtra- 
hi, and to be put to Proceſs againſt every one of them, for declaring of 
their Parts. | 

The Lords Found, That they were lyable folidam; Reſerving their 
Debate and Relief amongſtthemſelves, as to their ſeveral Intereſts and 
Proportions. Lord Ferret Reporter. Gibſon Clerk. 


D.. 248, Burd contra Reid. od. die, 


HE Lords having formerly Found, That the Cedents of Perfonal 
Bonds, are lyable only'to warrand debitorem eſſe, but not efſe 1+ 
cupletem; It was pretexded, That there being a Queltion concerning War- 
randice of a Right of Annualrent out of Land, the ſame ſhould be war- 
randed no other way: But The Lords Found, That the Warrandice of 
Lands, or of fuch real Rights, upon or out of Land, are abfolute, unleſs 
they be expreſly limited and qualified by their Right. Hamilton Clerk. 


D. 249. Vetch contra the Creditors of Fames Ker and 
Peter Pallat. eod. die. | 


IR Robert Stewart in Ireland and his Son, being Debitors by Bond 
>- in the Sum of 800.446, ftarl. ta the deceaſt James Sanderſon; which 
Bond being conceived in the Form of Engliſh Bonds, did not bear Annuat- 
rent: The ſaid James did aſſign the ſaid Bond in Favours of Ronald 
Graham in truſt, and to his own behoof, upon a Back-bond ; and there- 
after did aſſign the ſaid Back-bond in favours of Jemes Ker and Robert 
Broun Merchants ; as to two Parts to the ſaid Kyr, and the third part to 
Broun. [ Re 
Sir George Maxuet of Pollock being Truſtec, and aQting in name of bs 
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ſaid Stewarts, did grant a Bond to the ſaid Kerand Broay, making men- 
tion of the ſaid Bond granted by the Stewarts, and of the Aſſignation 
made by the ſaid James Sanderſon to the faid Brown and Kyr; and that 
after Compt and Reckoning, there was only reſting of the {aid Sum 300; 
lib. ſterl. which the faid Sir George, in-name of the ſaid Stewarts, is obliged 
to pay within three Monerhs after that Stewarts Bond ſhould be delivered 
to him, with an Aſſignation or Diſcharge, 

The ſaid Fames Ker being deceaſed, Fs Executors did intent AQtion a- 
oainft = {aid Sir George Maxuel, for his part of the faid Sum, viz; 
200. lib. 

In this Proceſs, William Vetoh did compear for his Intereſt, and did al- 
ledge, that the Sum in queſtion due by Sir George Maxuel, did belong to 
him, having fallen under the Rebelhon of the faid James Sanderſon, and 
the Gift of his Eſcheat, firft Gifted ro David Rodger, fra whom the ſaid 
William had right, and thereafter to the ſaid Wilkaw himſelf: and tho 
the ſaid Bond, granted by Sir George Maxael, was granted to the ſaid Kgr 
and Broan, yet it was granted for the ſame Sums, that were due by the 
faid Stewarts to the ſaid Sanderſon, as appears by the Bond granted by the 
faid Sir George Maxuel; 10 that the foreſaid Sum due to Sanderſon, and 
the Bond for the ſame, having (as faid 15) fallen and belonged to the 
King, it does {till belong to him and his Donator; N otwithſtanding the 
faid new Bond granted by Sir George Maxael in place of the ſame, leing 
Sarropatum ſapit naturam, &c. It was Anſwered, That the faid Sanderſon 
being Debitor to Ker and Brown ; as he might have payed his Debt after 
the Rebellion, or the Credirors might have gotten fatisfaftion by poind- 
ing or Arreſtment before the Rebels Eſchear, ſo he might have aſſigned 
the Debt due to him for their fatisfaQtion. Whereunto It was Anſwered, 
tor the ſaid William Yetch, That the Rebel cannot make afſignation farte 
rebellione, the AQ of Parhament n anno 1592. K, Jam. 6. Parl. 12, cap. 
145. Entituled, Anent the Eſcheats Y Rebels, Bearing expreſly, That no 
Aſhignarion ſhall be valid being made bya Rebel at the Horn, in defraud 
of the Creditor z if he be at the Horn for the fame cauſe; And therefore 
the ſaid Aſſignation made by Sanderſon when he was at the Horn, inpre- 
judice of Rodger, Verch his Cedent, at whoſe inſtance he was at the Horn 
for the ſame Debt, is void: and what may be in the Caſe of aQual pay- 
ment, or of Poinding, or legal Diligence, needs not be debated in this 
caſe; ſeing the Rebel did neither make payment, nor was the ſaid Debt 
due by the Stewarts, affected with _ iligence, but a voluntar Aſſig- 
nation was made by the Rebel, which being Null, for the Reaſon tore- 
{aid, and rhe Purſuers Right to the Sum in queſtion, being founded up- 
on the fame, the Purſuer can have no Right to the foreſaid Sum; and 
the {aid Vetch having undoubted Right ( as faid is ) ought to be pre- 
terred. 

The Lords by their Interfoquitor To ' Decenber laſt, did find that an 
Aſſignation made by a Rebel to his Creditor, albeit tor a Debt preceeding 
the Rebellion, and that the Aſſignation was granted before the Gift of the 
Rebels Eicheat, cannot prejudge the King or his Donator : But that 
payment made by the Rebel, or any other in his name, upon his Precept 
or Aſſignation, being betore the Donators Gift, is ſufficient to liberate the 
Creditor trom Repetition. . 
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It was _ Alledged for the Purſuer, that the ſaid Bond granted and 
due by the Stwarts was extin&t and innovat ; In tua far as the ſaid Sir George 
Maxuel had granted the ſaid other Bond to the faid Ker and Brown for the 
fame Sum, which was equivalent to payment. x 

Whereunto It was Anſwered, That the ſaid Bond granted by Sir 
George Maxuel was in effe& but a Bond of Corroboration, whereby the 
ſaid Sir George became expromiſſer , and upon the matter Surety for the 
ſaid Sum ; So that the former Bond was not innovat nor extinQ, bein 
neither Diſcharged nor Retired ; but being only to be Diſcharged or 
Aſſigned upon payment made by Sir George, which _—_— that it could 
not be innovat nor extin@, ſeing it could not be Aſſigned if it had been 
extinct. 

The Lords before Anſwer to that Point, viz. If the ſaid Tranſation 
was equivalent to Payment, declared they would take Sir George Maxuel”s 
Oath ex officio, ar what time the ſaid Bond granted by the Srzuarts were 
delivered up to him, and by whom; and if any Diſcharges were 
granted to him of the ſaid Bond. | 
Sir George Maxuel having declared upon Oath, That he had recovered 
the ſaid Bond from Ronald Grahame, and that he had not taken a Diſ- 
charge of the ſaid Bond either from him or from the ſaid Kyr and 
Broun. s 

This Day the Debate was again reſumed atthe Barr, and amongſt the 
Loras; and theſe Arguments were urged by His Majeſties Advocat. viz. 
That by the Rebellion Jus queritur Domino. Regi, and that confiſcation 
ex delifto is upon the, matter a Legal Aſſignation, and equivalent to an 
Afſſignation intimate : And if there were two Aſſignations, and the Debi- 
tor being out of the Country,the firſt Aſfſignation had been intimate at the 
Mercat Croſs, and Pear and Shoar of Leith, and the Debitor having return- 
ed,the ſecondAſſigney had intimate his by way of Inſtrument,and thereup- 
on the Debitor had box fide made payment to him, the firſt Aſſigney 
notwithſtanding woyld be preferable: And tho the Debitor would 
be free in reſpeC&t of Payment box fide, yet the firſt Afſigney might 
repeat the Debt from the ſecond as indebite payed to him who had 
no Right;ſo that theKing and hisDonator havingRight to Stuarts Debt,tho 
the Sum in queſtion had been payed toKyr andBroun (as it is not) « paritate 
rationis the Donator might repeat the ſame as indebite payed to them; ſeing 
by the ſaid Interloquitor, It is Found, That an Aflignation made by a 
Rebel, albeit before the Gift, cannot prejudge the King or his Donator, 
for the reaſon foreſaid ; It follows ncceſſarly, that the Afſigney by vertue 
offuch an Aſſgnation hasno Righttothe Sum Aſſigned, and conſequent- 
ly, ifthe Debitor pay the ſaid Sum boa fide, tho he may be liberate, yet 
x ſaid payment cannot prejudge the King, or his Donator, but they 
may repeat the Sum belonging to them: And if it benot payed, but 
A _ . renewed tor the ſame, as in this caſe, the Donator ought to be 

referred. 

The Aſſignation being null, as ſaid is, There can be no Innovation or 
Deed done by the Aſhgney who has noRight, in prejudice of the King or 
his Donator ; ſeing a Debt cannot be innovat but by a perſon having 
Right to the ſame. 

The Law doesfo far favour Legal Diligence done by the Creditors of 
Rebels, that there are ſome Deciſions in their favours preferring their Di- 


ligence 
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ligence done before the Gift be declared ; but voluntar Deeds done by Re- 
belsin prejudice of His Majeſty, who has Js queſitum, and of the Cre- 
ditor who has denounced ,are altogether reprobate ; And the Law being 
clear , and there being no Deciſion to the contrary in favours of Creditors 
in thecaſe of payment upon ſuch Aſſhgnations as are void in Law; the 
Donator ought to be preferred ; Otherways a Door ſhould be open to 
prejudge His Majeſty of His Caſuality, and Creditors of their Diligence, 
{eing the Rebel may aſſign, and upon ſuch voluntary Aſſignations pay- 
ment may be made : And there ſhould need no Application to the Ex- 
chequer tor Gifts of Eſcheats, if they may be ſo eaſily evacuate by ſuch 
ractices: 

: It appears by Sir George MaxaePs Oath, and by his Bond, that the faid 
Debt was not extinct; ſeing Sir George did act inthe Aﬀair as a Truſtee 
and doer for the Stwarts; and their Bonds were neither Diſcharged, nor 
given back by the Aſſigneys, who had Right to the ſame ; but were re- 
covered by the ſaid Sir George by hisown means from Roald Grahame. 

The Lords did adhere to their former Interloquitor, and did F:z4 that 
Creditors getting payment from Rebels, either by poinding or by Aſ- 
{1gnation alers Declarator at the Donators inſtance, doth ſecure the 
Creditor againſt the Donator ; And did alſo Fi», that in this caſe the 
firſt Bonds were extinct; and that the ſame being delivered to Sir George 
Maxael, before Declarator at the inſtance of the ſecond Donator, that ths 
Aſhgney is preferable. Sir David Falconer for Veatch alteri Dalrymple, Char- 
{rts, ec, Gibſon Clerk. 

This Deciſion appears to be hard, ſeing Declaratoria non tribuit Jus, 
but Declarat Jus quod eſt: And the Horning being declared upon the firſt 
Gitt, there needed not a Declarator upon the {econd. Vide infra 12. 
: February, and 10. Novem. 1675, inter eoſdem. 


D. 250. Douglaſs contra Jackſon and Grahame. 


11. February. 1675. 
HE Lords Found, that a ra 1s not lawful, unleſs it be begun 
before the ſetting of the Sun; and what is to be done at that time, 
be all done and compleat before the Day light be gone. 


D. 25 | Lady Torwoodhead contra The T ennents. eod. die. 


T HE Lady Torweodhead having gotten Aliment modified to her by 

the Lords of Council of 600 - Merks yearly ; and for ſurety - of the 
ſame having gotten the Gift of her Husbands Literent Eſcheat, did purſue 
the Tennents for Mails and Duties. | 

It was Alleaged for Florence Garner, That he had Right to the Lands 
Lybelled, and Mails and-Duties of the ſame by Compryſings and Intett- 
ments thereupon expired. 

It was Anſwered, 'T hat the Mails and Duties of the Lands exceed the 
Annualrents of the Sums contained in the Compryling ; and- by the AQ 
of Parliament 1661, for ordering the payment ot Debts betwixt Creditor 
and Debitor, where the Lands Compryſed exceed the Annualrents of 
the Sums containedin the Compryling ; The Compryſers are reſtrifted 
tothe poſſeſſion of tuch of the Lands dureing the Legal as the Lords of 
Seſſion ſhould think juſt: And that the expireing of the ſaid Florence his 
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Compryſings was interrupted by an Order uſed by Edward Rathven Son 
to the Lord Forreſter. 

It was Azſwered for Gairner, That the Lord Forreſter had no Right to 
the Reverſion of Torwoodhead's Lands ; fothat no Order uſed by him, as to 
theſe Lands, could be valid to interrupt the ſaid Compryſing: And the 
faid Order neither was nor could be declared. 

The Lords, In reſpe& the Lord Forreſter being principaland his Brother 
Torwoodhead Cautioner, both their Lands were Compryſed for the ſame 
Debt, and that the Principal may ſatisfy the Debt,and extinguiſh the Com- 
pryſing as to both his own and the Cautioners Lands, They Found that the 
{aid Order did interrupt the Compryling asto both. 

This appears to be hard. 1. Becauſe thefaid ARt of Parliament indul- 
ges the favour foreſaid to the Debitors themſelves, upon the Conditions 
thereinmentioned, viz. That they ſhould ratify the Compryſers poſſeflion 
and deliver the Evidents; and the ſame cannot be extended to Donators. 

2. A Compryling cannot be interrupted, but either by Payment and 
aQual ſatisfation, or by uſingand declareing an Order of Redemption : 
Until which be done, the Compryſing cannot be thought to be unexpired. 
Craigie Reporter. 


D. 252. Kinneer contra 12. February, 1675. 


T3 HE Lords upon a Bill given in b Kjznnier who had 

obtained a Bonoram, and a Teſtificat of.diverſe perſons of Credit 
that he had become inſolvent upon-occaſion of loſs and ill Debtors, and 
was otherwayes vertuous ; They diſpenced, with that part of the Decreet 
anent the wearing of the Habit. 


D. 253. Presbytrie of Duns. eod. die. 


HE: Presbytrie of Duns having by Bill deſired, That Letters of Horn- 
ing may be direCt againſt certain perſons who had been cited as 
Witneſſes ; and did not appear before them. | 

The Lords did demurr; In reſpeCt Letters of Horning ought not to be 
direct, but either by conſent of Parties, or by Warrand of Acts of Parlia- 
ment; Asappears by AQt of Parliament, ordaining Horning to be dire& 
upon Sheriffs and Commiſſars Decreets, and Decreets within Burgh, 
and Admirals Decreets. 


D. 254 Cruickſhanks contra Watt. eod. die. 


HE Lords Found, 'That a Diſpoſition being madeafter Inhibition, 
bur before the Regiſtration of: the fame, may be reduced ex capite In- 
hibitionis ; ſeing. the Execution of the Inhibition doth put the Leidges i» 
mala fide: And after the ſame is compleat, and thereby the Debitor and 
the Leidges are inhibitero give and take Rights, the Inhibition /p/o mo- 
mento thereafter, is valide and perfeQ ; but reſolvitur ſub conditione, 
if it be not Regiltrate in due:time. - Mr. Thomas Hay Clerk. 


D. 255. 


—_— 


of Council and Seſſion. 123 


——————— 


D. 255. Veatch contra The Creditors of James Ker, 
and Peter Pallat. eod. die. 


N the caſe abovementioned Veatch contra The Creditors of James Ker 
8 and Peter Pallat ; It was farther Alledged for the faid William Veatch, 
that he ought tobe preferred, becauſe by the ACt of Parliament 1621. Af- 
ſignations or other Rights granted by Bankrupts in favours of any of their 
Creditors, who had not done Diligence, and in prejudice of a Creditor 
who had done Diligence by Horning or otherwayes, are void : And the 
Creditor who 1s _—_ preferred and gratified, if he recover payment 
he is Lyable to Refound : And by the AQ of Parliament iz Anno. 1592. 
anent the Eſcheats of Rebels, Cap. 145. 0a aw—_ made /tante Rebellio- 
ze in prejudice of the Creditor, at whoſe inſtance the Cedent is at the 
Horn, are Null ; and that the ſaid Aſſignation made by Sanderſon in fa- 
vours of Ker and Broun, was made by him after he was at the Horn at 
the inſtance of David Roager, Veatches Cedent: And the faid Aſſigna- 
tion being Null for the Reaſon foreſaid, all rhat has followed thereupon 
is void. | 

It was Anſwered, That the ſaid Att of Parhament is only to be under- 
ſtood, in the Caſe when any voluntar Payment or Right is made in de- 
fraud of the lawful and more timely Diligence of another Creditor, hav- 
ing ſerved Inhibition, or uſed a Horning, Arreſtment, Compriſiog, 
or other Lawful Mean to afte&t the Dyvors Land or Eſtate; and 
thar Horning is not ſuch a Diligence as does affe&, being only perſonal 
Execution againſt the Debitor; and that the ſaid Debt of Sruarts was many 
years contracted by the Rebel after the ſaid Horning ; and that the faid 
Stewarts teſiding in Irelana, and their Bond being conceived after the ſtile 
of Engleſþ Bonds, did not fall under Sanderſon the Creditors Eſcheat. 

W hercunto 1: was Aſwered, "That by the faid AR of Parliament, Bank- 
rupts, efter they are at the Horn, cannot make any voluntar Right or 
Payment. to-pratify or prefer other Creditors; fo that there is no- neceſſi- 
ty to debate whether Horning doth affect or not; And yet the truth is, 
Horning is ſuch a Diligenceas doth aftect. ſeing thereby all the Eſcheat- 
able Goods are aftected, and do belong to the King, and to the Creditor 
at whoſe inſtance:the Horning is, who 1s preferable to the King, and has 
an intereſt in the ſaid Goods; and that what ever belongs to a Rebel, 
whether the time ofrhe Rebellion,or at any time how long ſoever thereat- 
ter during the Rebellion, the {ame accrues to the King,and conſequently ro 
the Creditor in the Horning ; and that nomrina acbitorum and Debts nor 
habent ſitum, but are perſonal Intereſts, and ſequuntur perſonam Creditors, 
and if they be moveable, do tall under his Eſcheat, which is a Legal Af- 
ſignarion, as faid 1s. 1+! + 

The Lords enclined to prefer Veatch. But becauſe ſome of the Tyords 
in voting were zz liquet, the Buſineſs was delayed. Yide ſaprs 9. Febr, 
1675. inter eoſdem, And Vide infra 10. Novemb. 1675, 
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D. 256. Pariſhioners of Banchrie contra Their Miniſter. 
16. February 1675. 


N the Caſe of the Pariſhioners of Baxchrie againſt their Miniſter : The 
Lords Found, That the At of Parliament, 3. Seſſ. of his Majeſties 1/f. 
Parl. cap. 20, Ordaining that ilk Miniſter ſhould have Graſs for one Horſe 
and two Kine, over and above their Gleb, Did import, That Miniſters 
ſhould have the ſaid Graſs, or 20. /ib. conform to the ſaid AR; albeit 
their Glebs which they-had formerly,did extend to four Aikers, and much 
more than would be Graſs, if the ſamewere left lee to that purpoſe, for 
a Horſe and two Kine, Some of the Lords were of a contrary Opinion, 
ſeing, by the Act of Par/. K. Jam. 6. Parl. 18. cap. Where there is no 
arable Land, 16. Soums Graſs is to be deſigned for the four Aikers which 
the Law appoints to be deſigned for Glebes; and upon the Ground fore- 
ſaid, Miniſters having -16 Soums Graſs, may pretend to have alſe much 
more Graſs deſigned to them as will keep a Horſe and two Kine, or 20. 
lib. Hattoun Reporter. Hamilton Clerk. 


D. 257. LBinning contra Brotherſtanes. eod, die. 


fexonder Binning by Contract of Marriage with Margaret Trotter, 

was obliged to reſign a Tenement of Land in Favours of himſelfand 
his Wife in Liferent, and the Heirs of the Marriage in Fie; and aceord- 
ingly Reſignation being made,Infefttment was taken to him and his Wife, 
and their Heirs foreſaid. 

Thereafter the ſaid Margaret having deceaſed, there being only one 
Daughter of the ſaid Marriage Margaret Binning ; the ſaid Alexander 
married a ſecond Wife, and did oblige himſelf to provide the Heirs of 
that Marriage to 10000 merks : © And thereafter did induce the faid May- 
garet his Daughter of the firſt Marriage , after her Minority, to give a 
Bond, obliging her to reſign the abovementioned Tenement to which 
ſhe was to {ſucceed as Heir of Proviſion, to her Father, in favours of her 
ſelf and' the Heirs of her own Body, which failzicing, in favous of Alex- 
ander Binning her Brother of the ſecond Marriage and his Heirs whatſom- 
ever; and todo no Deed to prejudge him anent the Succeſſion. 

The ſaid Margaret Binning being thereafter Infeft as Heir of Proviſion 
to her {aid Father in the ſaid Tenement,did by Contract of Marriage with 
William Brotherſtanes oblige her ſelf to Reſign the ſaid 'Tenement in fa- 
vours of her {elf and the ſaid William, and the Heirs of the Marriage ; 
whilks Failzieing his Heirs whatſomever ; and upon the ſaid Reſignation, 
ſhe and her Husband were Infeft. me 

Thereafter the ſaid Alexander Binning her Brother did obtaia a Decreet 
againſt the ſaid Margaret and her Husband for implement of the ſaid 
Bond ; and for granting a Procuratory of Reſignation for reſigning of 
the aid Tenement, conform to the ſaid Bond ;, intavours of the faid May- 
garet her ſelf and the Heirs of her Body, whilks Failzicing in favours of 
the ſaid Alexander : And in obedience tothe ſaid Decreet the ſaid Marg- 
ret and her Husband did reſign the faid Tenement : and Infettment was 
taken tothe ſaid Margaret and the Heirs of her Body, whilks Failzicing to 


the ſaid Alexander; Atter the ſaid Margaret her deceaſc the ſajd Alexander 
} did 


_— 
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did obtain Decreet againſt the Tennents of the ſaid Tenement for Maills 
and Duties, which being Suſpended by the faid William Brotherſtanes and 
turned in a Lybel,; It was Alledged for him, that he ought to be preferred 
being Infeft long before the Purtuer, and 7. years in poſſeflion : Where- 
unto 1t was Replzed, That the Detender was denuded of any Right that he 
had by the Infettment foreſaid in favours of the faid Margr:t and her 
Heirs of Proviſion tforeſaid; and that the Purſuer had thereby Right as 
Heir of Proviſion to her. s 

To which It was Duplyed, That being incarcerat upon the ſaid Decreet 
againſt him and his Wife (for Implement) he had reſigned for Obedi- 
ence as Husband, and Authorizing his Wife ; but did not intend, nor 
could not be decerned to denude himſelf of his own Right, which he had 
for ſoOnerous a Cauſe by his Contratt of Marriage. 

The Lords, having conſidered the Procuratory of Reſignation granted 
by the Defenders Wife and himſelf, did Fizd that he had granted the 
ſame, not only for Obedience, and for his Intereſt as Husband, but for 
hisown Intereſt, and as taking burden for his Wite ; and ſo did denude 
himſelfof any Right that he had, in favours of his Wife, and the Purſuer 
as Heir of Proviſion: And therefore preterred the ſaid Alexander. 

Upon the Debate, It was agitate amongſt the Lords, whether ſuch 
Clauſes in Tailzies, viz. That no deeds ſhould be dore in prejudice of the 
Heirs of Tailzie and Proviſion and theirSucceſſion,do import that the Gran- 
ter of ſuch Obligements ſhould nothave power to diſpoſe of the Land thar is 
Tailzied, and have that liberty which 1s inherent to Dominiam? Or if 
it ſhould import only, that they cannot break the Tailzie, or provide the 
Lands in 'Tailzie toother Heirs. 

The Preſident was of Opinion that the Fiar could not diſpone nor do 
any orher 1eed : And that the ſaid Clauſe was not reſtricted to the alter- 
ing or breaking of the Tailzie. Bur this point was not decided. 


D. 258. Ratraw contra 15. February 1675. 


A N Appearand Heir having, upon an Exhibition purſued by him to 
["\ the eftet he might adviſe whether he would be Heir, obtaine& 
the Writes to be exhibited in the Clerks Hands; did thereafter upon a 
Bill defire the ſamen to be delivered, pretending that he had uſe for the 
Writes for ſerving himſelt Heir ; and no other perſon could have any In- 
tereſt for keeping them but himſelf. 

The Lords granted the deſire of the Bill: Albeit ſome of the Lords 
thought, that the Writes could not be delivered to him, unleſs he were 
Heir, but only ſuch as he ſhould have uſe of for his Service upon a Ticker 
to the Clerk to redeliver the ſame, if he ſhould not be ſerved Heir within 
a certain time: And thatthe Creditors had Intereſt, ſeing the Appear- 
and Heir, ifhe ſhould reſolve not to be Heir, might embazle and put the 
Writes out of the way, in prejudice of Comprylers. 


D, 259. Hay contra Gray. 4. une. 1675. 


A Merchant,having given a Commiſſion to a Skipper to carry a parcel 
of Salmond to Bowrdeaux, and upon the Sale of the ſame there, to 


bring home Wines and Prunes ; purſued the ſaid Skipper for the {aid Sal- 
L1iil mond 
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mond and profite thereof, and referred the Lybel to the Skippers Oath: 
And the Defender having qualified his Oath in theſe Terms, viz. That 
being upon his Voyage to France, he was forced to go in to Holland by 
Storm of Weather; So that he could not go to Bourdeaux; And that he was 
forced to {ell the Salmond in Holland, and with the price of the ſame did 
buy a parcel of Cards and other Goods mentioned in his Oath, for the Pur« 
ſuers uſe ; and having embarqued the {ame to be tranſported to Scotland, 
and in the izterim War having ariſen, the Ship and Goods were taken by 
the Dutch; and that he had done for the Purſuer as for himſelf, and as 
other Merchants had done for themſelves; Which Oath being adviſed, It 
was debated amongſt the Lords, whether the Defender ſhould be Aſloili- 
cd, in reſpeCt of the Oathand qualification foreſaid? And It was Foxnd, that 
albeitthe Defender might be excuſed upon the account forcſaid, for not 

oing to Bourdeaux and fulfilling his Commiſſion zz terminis, yet as tothe 
bs of the parcel of Cards with the produtt of the Salmond, - and the 
embarqueing of the ſame tor the Purſuers uſe, for which he had no order; 
he was to be conſidered as zegotiorum geſtor, and upon his own hazard ; 
and could not prejudge the Purſuer by diſpoſing of his Money; unleſs he 
were able toſay, that a9 utiliter borh conſilio & event ; ſpecially ſeing 
he might have ſecured his Money in Fattors hands, or tranſmitted rhe 
fame by Bills of Exchange, without employing or far leſs hazarding the 
ſame without order. Mr. Thomas Hay Clerk. 


D. 260. © 8. June 1675, 


# þ HE Loras yeſterday did Order, that in regard of the great abuſe in 

defiring and granting Advocations fo frequently from Interiour 
Courts, to the great prejudice of the People, and the retarding and delay- 
ing- Juſtice; that therefore the Ordinary upon the Bills may refuſe ro paſs 
Advocations, if he find cauſe ; but that he ought toreportall Adyocations 
before they be paſt to the whole Lords. 


—— 


D. 261. Kyle contra Gray. eod. die. 


"TH Day the Lords Found, That Advocations for Sums of Money 
within 200 Merks, could not be paſt upon any reaſon of Iniquity, 
Cftlehill Reporter. 

Some of the Loras in thecaſe foreſaid were of Opinion, that Advocati- 
ons ſhould not pats, tho the Proceſs had been for a Sum above 200 Merks - 
Becauſe Litisconteſtation had been made in the Cauſe; and atter Litifcon- 
teſtation there can be no Iniquity but by a Decreet; which ought to be 
Suſpended without Advocation. 


D. 262. Grant contra Grant. 10. June 1675. 


N the Improbation of a Bond ; the Bond being produced, and the De- 
tender refuſing to abide by.the ſame, Certification was craved againſt 
the {aid Bond, becauſe the Defender did not abide by the ſame: And the 
Lords were clear, that the Certification ſhould be granted for not abiding 
by the {aid Bond, thoirt was produced; but becauſe the Witneſſes in the 
Bond had been examined, and there being only two Witneſſes to the: 
ſame, 
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ſame, they both declared that they were impaberes, the one of $, and the 
other of 9g. Years of Age, the time of the ſubſcribing of the Bond : and 
the Subſcription was not like the Subſcription now uſed by them: and 
to their remembrance they were not Witneſſes to the fame; but were not 
poſitive that they were not Witneſſes. 

The Lords, in reſpeCt of their Declarations, and that the Defender 
himſelf, did in eftect, art leaſt preſumptively, acknowledge the falſehood 
of the Bond ; in ſua far as he did not abide by the fame; Had an Impref- 
ſion that the Bond was falſe; and therefore they granted Certification for 
not abideing by the ſame : and did leave to the Purſuer, cither to take 
our the Certification, or to inſiſt in improving of the Bond, or for decla- 
ring the ſame Null, as wanting Witneſſes, as he ſhould think fit : Sein 
withour queſtion, tho the Witneſles did not fully improve ir, yet in res 
ſpe of their Age the time of their pretended ſubſcribing the fon and 
by their Declaration, they did not aftrutt the Truth of the fame; In which 
reſpect, the Bond ought to be conſtructed, and looked upon as wanting 
Witneſſes, and ſo Null. Mr. Thomas Hay Clerk. 


D. 263. Scot contra Murray, 11. Fune. 1675. 


A Suſpenſion being raiſed of a Decreet; Arreſtment was uſed at the in- 
. {tance of the Creditor, after the raiſing of the fame; and upon that 
Pretence, It was craved by the Suſpender, 'T hat the ſame might be looſed; 
and upon the Report of the Bill, the Lords having debated, Whether the 
ſaid Arreſtment could be looſed, being, upon a Decreet, though ſuſ- 
ended ? 

. The Lords Found, "That tho a Suſpenſion be raiſed of a Decreet, yet it 
does not ceaſe to be a Decreet, until it be taken away by a Decreet 1n fa- 
vours of the Suſpender; and that tho a Suſpenſion fiſts execution, yet the 
Creditor may arreſt ; ſeing the Arreſtment is no Execution, but a Dili- 
gence and Remedy to preſerve the Debitors Eſtate ; to the effe&t thar af- 
rer diſcuſſing of the Suſpenſion, the Creditor may have execution againſt 
the ſame: And therefore They Found the Arreſtment could not be looſed, 
In this caſe, the Suſpender had conſigned the Principal Sum, bur not the 
Annualrents; otherwayes it he had conſigned all, the Lords would have 
looſed the Arreſtment ; ſeing the Conſignation of the Money is ſufficient 
Surety to the Creditor. Mr. Thomas Hay Clerk. 


D. 264. Auchenleck contra E. Monteith. 15, June 1675. 


WW Idow Aachenleck purſued the Earl of Mopteith, for the price of 
certain Ware for his Ladies Cloaths, extending ( conform to an 
Accompt) to the Sum of 17 " pa It was Alleged for the Earl, 'That the 
ſaid Ware was furniſhed, after he had ſerved Inhibition againſt his Lady 
that ſhe ſhould not contraQt Debt to his prejudice. Whereunto It was 
Anſwered, "That the ſaid Furniſhing was neceſſary for the Ladies Cloaths, 
and albeit after Inhibition, ſhe could not contract Debt to her Husbands | 
prejudice, yet the Earl being obliged to furniſh her Cloaths, and other 

Neceſſaries; he will be lyable for what is furniſhed to her neceflarily. 
Tye Lords, ( upon the Report of the Debate foreſaid ) having confide- 
red the Inhibition, and that the execution of the ſame was not regiſtrate; 
| were 
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were of the Opinion, that the ſaid Inhibition was Null: But becauſe j 
was not queſtioned by the Defender, they Ordained that the Reporter 
ſhould hear, what Anſwer the Defenders Procurators could make as _ 
the ſaid Nullity, 
It was thought hard by ſome of the Lords, That a Merchant, after In 
hibition at the Husbands Inſtance, furniſhing box fide to the Wife ſhould 
be fruſtrate upon the pretence of an Inhibition ; unleſs cither the faid "yl 
hibition had been intimate to the Merchant, or it were notourly known 
that the Wife was Inhibited ; ſeing ſuch Inhibitions are granted without 
any Ground either of Write, as Bond or Contract, or the dependance of a 
Proceſs; but only upon a Bill and Deſire of the Husband, ſize cauſe copni- 
tione: And it werehard, That Merchants, when Perſons and Ladies of 
any Quality, come to their Shops for buying their Ware, ſhould go tothe 
Regiſters and try wherher they be inhibite. but theſe Points were not de- 


cided. 


D. 265. Katharine McMillan Lady Logy contra Meldrums. 
16. June 1675. 


A Diſpoſition being granted by a Husband to his Wife of Moveables 
and ſhe in an Improbarion of the ſame, being urged to abide there- 
at; and offering to abide at the ſame as a Write truly delivered to her 
by her Husband : The Lords Found, That ſhe ought to abide at the ſame 
»pliciter, and tho ſuch a Qualification may be allowed to Strangers and 
ſingular Succeſſors, who may be iz box fide to take Aſſignations to Writs ; 
Yet Wives and conjunct Perſons and Relations, are in a different conditi- 
on, ſing they are preſumed not to be 1gnorant of the Deeds and Tranſ- 
their Husbands and Relations. Newbyth Reporter. Monro 


ACtIONS O 

Clerk. 

D. 266. Thomſon and Halyburton contra Ogiloie and Watſon, 
| eod. die. 


DD" Thomſon having, by his Teſtament, nominate his Wife Execu- 
trix and Tutrix ; and having left a Legacy to his Son of 5000. /ib. and 
having ordained his Relict to employ the ſame upon Annualrent, in ſua 
far as he ordained him to be educate upon the Annualrent of the ſame: 
In a Purſute for the ſaid Legacy, and the Annualrent of the ſame, 1 was 
Alledged, That the Ex.cutrix could not be lyable for Annualrent ! And 
1: being Replyed, That ſhe was alſo Tutrix, and Tutors are lyable after 
the firſt Term that they embrace the Office, for Annualrent of the Pupils 
Means; and that having confirmed the Teſtament, by the Nomination 
foreſaid of her to be Tutrix, ſhe hath accepted the Office of Tutorie : And 
the Point at Interloquitor being, whether by confirming of the Teftamenr, 
ſhe had accepted of the Office of Tutorie? Some of the Lords vx; , 
| Were of the Opinion, That by Confirming of the 
Teſtament, ſhe did not accept of the Office: But it was Foxnd by the Lords 
Thar having confirmed without Proteſtation that ſhe did not accept of 
the Office, eo ipſo ſhe did accept of the ſame: And tho ſhe had emitted 


ſuch a Proteſtation, it could not be allowed, ſoing ſhe was not only 
Es named 


Jt 
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named Executrix, but had a Legacy left her; and ſhe could nt accept 
the Office of Executry and Legacy foreſaid, and repudiate the Office of 
Tutory of her own Child. 

The Lords ( in the Caſe foreſaid ) Thought, That if the Relict were 
able ro make appear, That having uſed all poſſible diligence, ſhe had not 
recovered Payment of the Defuncts Means; ihe could nor be lyable tor An« 
nualrent, but from the time that ſhe recovered the fame. Ca/tlenil Re 


porter. Moyxro Clerk, X 


D. 2679. Gray contra Cockburn, ed.” die. 


TH E Lords Found, Tn the Caſe betwixt the Laird of Cockburn and Mr, 

William Gray Miniftet at Duns, That Cockburn, being lyable to pay 
certain Bolls of Victual betwixt Tale and Candlemaſs, might have payed 
the ſame upon Carndlemaſs day: and that as he might have payed the ſame 
he might have made offer thereof: bur that in all caſes of that nature, Per« 
ſons who are lyable, and do make ſuch Offers, are not thereby liberate as 
to the greateſt Pryces, unleſs the Partie be i» mors to receive the Victu« 
| al; either the time of the offer, or ſix days thereafter. Caftlehil Reporter, 
Morro Clerk. 


D. 268. Heckford contra Ker. 17 June 1675, 


M R.Hugh Kyr having granted Bond to Heckfords, for the Sun 

of 1000. merks; and being obliged thereby to pay the ſaid Sum with 
Annualrent at Martima/» thereater and for the Creditors ſurety havin 
wadſet by the ſaid Bond ten rudes of Land , to be poſleſt for the annual- 
rent of the ſaid Sum, 10 _—_— the ſamen ſhould remaine unpayed : The 
Repreſentatives of the ſaid Mr. Hugh were purſued for 6 /. as the inlake, 
whereof the Rent of the Land did come {hort of the Annualrent of the 
faid Sum and for publict burdens: who did alleadge , that the ſaid Right 
being a proper wadſet , and the faids Lands being poſleſt by the Cre- 
ditor , the Debitor was not lyable , neither for Annualrent nor Pub- 
lick Burdens. 

The Lords Found, That the Bond being of the Nature foreſaid, and 
containing a proper Wadſet ; ſo that if the Duties of the Lands had ex- 
ceeded the Annualrent, the ſuperplus would have belonged tc. the Credt- 
tor entirely ; and not been imputed in payment of the Principal; the 
Debitor was not lyable either for inlake or publick Burdens: Atl thoin 
the beginning of the Bond, the Debitor was obliged to pay Annvalrent, 
yet the payment of the ſame was qualified, and to be underſtood accor- 
ding to the whole Tract of the Bond, viz. That the Duties ſhould he al- 
lowed for payment of the Annualrent, and that the Creditor ſhould yok . 
ſeſs, and have the uſe and avi zgars of the Land and Rents thereof for 
his Annualrent ; which is clearly a proper Wadſet. Newbwh Re+ 


porter, Mr. John Hay Clerk. 
| Kkkkk D. 269, 
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D. 26g ; Colledge of Aberdeen contra Fs Tore of 
Aberdeen. eod, die. > au, 


'Oftor Reid havin by his Teſtament left his Books to the Calledge of 
Aberdeen, to be kept by a Bibliothecare; and having leftfor a Pa- 
trimony and Sallary tothe Bibliothecare the Sum of 6000 Merks;and having 


named Mr. Robert Doanie his own Relation to be Bibliothecare ; and in 


caſe of his refuſeal, having appointed another to be choſen by the Colledge: 
And the Maſter of the Grammer School, Mr. Robert Paterſon being pre- 


' ſented to the ſaid Office by the Colledge, purſued a Declarator to hear 


and ſee it Found and Declared, that he has Right to the ſaid Office and 
Sallary. . | T1 

it 4 Alledged for the Town of Aberdeen; That no Title was produc- 
ed for the Purtuer but the ExtraCt of Doctor Reza's Teſtament, bearing 
the ſaid Mortification ; which could not be reſpetted, ſeing the ſaid Ex- 
tra&t is out of the Books of the Commiſlars of Aberdeen ; and his Teſtament 
could not be confirmed, but by the Commiſlars of Edinburgh, he hay- 
ing died our of the Country ; and therefore the ſaid ExtraQt could not be 
conſidered, bur as a Copy,and the principal ought to be produced ; And-it 
appears,that there was never any Principal, bearing the Maiters of the Col- 


' ledge to have the EleQtion of the Bibliothecare ; ſeing the Town of Abey- 


deen has been in uſe fince the Mortification to preſent to the ſaid Office ; 
and by a Contract in anno 1632. berwixt rhe {aid Mr. Dounte and the 
Town, heis preſented to the ſaid Office by the Town ; to which Door 
Dan the Principal of the Colledge was Witneſs, and the Exccutors no- 
minate likeways Witneſles. 

The Lords Found, "There was no neceſſity to produce the Principal, 
the Extra being a ſufficient Title : and as to the pretended Nyllity, it 
was not Juris; ſeing nor cdſtat,that Dottor Reid died out of the Country: 
And if there were any Ground upon the pretence-tforeſaid, it were only 
of a ReduCtion. 

It was Foand alſo, That by the ſaid Teſtamenf, the Nomination of the 
Bibliothecare did belong to the Colledge, and the poſſeſſion of the Town 
without a Right cannot Found a Defence i» petitorio: and the Deed-and 
Contratt with Downie, and the Subſcription of the Principal, and of the 
Executors of Doftor Reid as Witneſſes, could not prejudge the Col- 
ledge. 

The Lords having conſidered the Tenor of the Mortification, which 
gives Power to the Colledge to Name in caſe of Refuſal of Downie ; 
Found nevertheleſs, that the faid Intereſt ro Name and chooſe a Bibliothe- 
care was not temporary and prims vice; Seing Wills of DefunRs were 
to be interpret benignly, . Eſpecially in favours of Colledges; and there 
can be no reaſon, why the DeftunCt ſhould have appointed the faid Ele&ion 
to be in manner Erefaid for the firſt time, and not thereafter: And if the 
Colledge had not the Right foreſaid, it ſhould not belong tothe Town, 
but che DefunAs Heir, who doth concur with the purlſute. Newbyth 
Reporter Robert Hwnilton Clerk. 


D. 270, 


\ 
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D. 270, — contre I 8. June 1675; 


Þ an Adjudication, the Appearand Heir being called, and his Advos 
cates having compeared and delired to ſee the Proceſs; It was Alledged, 
Thar he had no Intereſt, having renounced, and that his compearing was 
only to retard the Purſuers Diligence, that other Creditors mightcome in; 
This point of form being, reported, viz. Whether his Procurators ſhould 
ſee: Andif they. ſhould ſee, whether i» communi forma or not, or in the 
Clerks hands ? | | 

. Some of the Lords were of the Opinion, "That beinga Perſon neceſſar to 
be called, and being called, his Procuratorsſhould ſee 1» communi forma, the 
Law making nodiſtintion; and tho he had Renounced, yer he: had 
Intereſt to ſee and objet, whether the Purſuers Debt was the true Debt, 
or ſatisfied; and if it appeared that it was fatisfied; he may, notwith- 
ftanding his Renounciation, enter if he thought fir: And the Renoun 
ciation may be queſtioned as falſe. 

\ The Lords neverthelets Found, That he ſhould ſee only in the Clerks 
hands within 24. Hours. tho it was urged, that if the Party were in 
Town, that courſe might be taken ; but the Party being; at the diftancs 
of 100 Miles, or any other conſiderable diſtance, fo that in fo ſhort. a 
time the Procurator could not get Information, it were better that in ſuch 
caſes the Proceſſes ſhould be ſeen in communi forma: For if Parties had pres 
judice, they would apply again by Bills, which would occaſion greater 
trouble and delay. Redford Reporter. | 


D. 271. E. Weems contra Bruce. 22, June 1675, 


Bond being granted by the Earl of Weems to Brace 
and his Wite Gaw, and the longeſt liver of them two, and to the 
Taid Bruce his Heirs: and thefaid Gaw the Relift having intented a pur- 
ſure for payment of the Sum due thereby, Ir was Aledged, it was preſcriv< 
ed, there being more than 4o. Years Elapſed fince the granting. It was 
Anſwered, That the time of the Husbands Lifetime, the Bond did not 
preſcrive againſtthe Purſuer, being cled with a Husband, and ſo now va- 
lens apere.. | | | | 
; Th. Lords, upon the Report made by my Lord Newbyth, Did ex tem- 
pore Find, That it did not preſcrive during the Husbands time: Tho ſome 
of them were of the opinion, that the caſe was of importance as to the Con- 
ſequence; and was to be further thought upon and debated, in reſpe& it 
cannot be ſaid, but there was a Perſon valexs agere ever ſince the date of 
the Bond; the Husband dureing allthis time being wvalens agere; and after 
his deceaſe,the Wife: and the Husbands ſilence, being, the Fiar, and the 
Perſon who had Right for the time, being joined with the Relit her {i- 
lence; and both being joyned by the ſpace of 40. years; all the reaſons of 
Preſcription concurred in the Caſe , viz. Thar Debitors ſhould be ſecured 
after ſo long a time; and that there is pre/umptio Jaris, the Bonds may 
be made up, and nothing thereon done till all the witneſſes were dead : 
"And that maxim contra nor valentem agere, &c. is to be underſtood in the 
cale,where there is not a perſon having Right wvalens agere, by the ſpace 
of 40 years: or inthe Cale of temporary and momentany — 
| ut 
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but not in Preſcriptions long iſſoms temporis : Otherways,Preſcription,being 

the great Salvo and Security of People,might be eluded, and a perſon acquirs 
ing a Rightof Lands, poſleſt by his Author peaceably, for the ſpace of 40. 
Years without any Interruption, ſhould not be ſecure; ſeing it may be 
pretended, That the Husband, having been ſilent fourry Years, with- 
out any Interruption; his Wife, who pretends Right to the Lands by 
Liferent or otherways, zo valebar agere during the Marriage. 


"OR 


D. 272. Bruce contra Bruce. © 23. June 1675. 


Oftor Arnot having diſponed, to one of his Nevoys, an Annualrent 
out of certain Lands belonging to him; and thereafter' having dif- 
poned to another of his Nevoys, the elder Brother of the Annualrenter, 
the forefaid Lands: A poinding of the Ground was intented;- at the In- 
ſtance of the Perſon who had Right to the Annualrent: And It was 
Alledged, That the Diſpoſition of the Annualrent was never delivered b 
the Door, but was beſide him the time of his deceaſe, and was vis gh 
zwodis gotten out of his Charter Cheſt,and given to the Purſuer: To which 
IL wes Anſwered, That the Purſuer had the Paper im his Harids, and it was 
preſumed to be delivered: And 249. Tho ic ſhould be ſuppoſed, that 
the ſaid Right was amongſt the DoQtors Papers the time of his deceaſc,yet 
the Door having made the faid Right publick by an Infeftment, and 
Seaſin thereupon ro the Purſuer,which was Regiftrat; albeit he might have 
evacuate the ſaid Right by deſtroying the Diſpoſition, yet nevertheleſs 
having keeped the ſame by him undeftroyed, it ought to be conſtrued in 
Law, that being Uncle to the Purſuer, and having given the ſaid Right 
upon theaccount of the {aid Relation, he kept the ſame by him to the Pur- 
ſuers behoove, unleſs it could be made appear, that the DoCtor did any 
Deed to recal and evacuat the {aid Right. 
- 'The Lords repelled the Defence of not delivery, in reſpe& of the An- 
ſwer. Hatton Reporter. Mr. Thomas Hay Clerk. 


D. 273. Dowglaſs of Keſhead contra Carlyle and others. 


eod. die. 


K Elhead purſued a Declarator of Non-entry, pretending that he was Su- 
perior of the Lands libelled : In which Proceſs, 1: was Alledged, That 
he was not Superior of the ſaid Lands, In reſpeQt the Right libelled, that 
he had from my Lord Qurensberry, was to be holdenof the Diſponer: and 
Queemsberry being Superior to the Defenders, could not interpoſe another 
betwixt him and them: And upon the proponing, of the ſaid Alledgance, 
the Purſuer was forced to reply ,upon a Right to the Caſualities granted by 
a Paper apart by my Lord Qzeensberry to the Purſuer, and thereupon Pro- 
ceſs was ſuſtained: and decreet given for the retoured dutie before the 
intention of the Declarator; and the full Avail and Rent of the Land af- 
. ter the intention ' of the Cauſe. Of which, Suſpenſion being raiſed upon 
theſe Reaſons. 1999. That, after Decreet of Declarator was recovered, 
the Superior and his Denator has Right to the Lands during the Non-en- 
try ; and may remove Tennents,or uplift the Duties from them ; but be. 
fore Declarator, there could not be a Sentence for Poinding the Ground, 
for the tull avail 240, Tho the Ground could be poinded for the full 
avail, 
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Avail, yet the Purſuer has no Right but to the Feu-duties, eve * the 
ena Ra of the Cauſe, before the Purſuer did Found upon —_ —_ 
the Aſſignation foreſaid,as his Right to the Caſualiries ; ſcing there being 
a queſtion whether my Lord Carensberry or the Purſuer had Right to the 
Superiority, and the Libel being only founded upon the Purſuers Right 
as Superior, the Defender was a bona fide, and could not enter nor be 1y= 
able for the full avail, until che Queſtion was cleared by produQtion of ha 
ſaid A_ and therefore could not be lyable until the fame was 

roduced. | TE 4 | 

F The Lords, As to the firſt Reaſon, Foznd, 'Thit after the intention of 
the Declarator of Non-entry, at.the Inſtance of the Party having Right, 
the Defenders are lyable in the full avail; and that the real concluſion of 
poinding the Ground for the ſame may be ſuſtained ; ſeing the Ground 
may be poinded for a Rent liquidate, as it was in this Caſe: and when 
Lands are not retoured, the Purſuer, even before Declarator, may crave 
Right to the Rents. As to the Second, The Lords were all clear, that 
the Defender was not lyable tor the full avail, but after produQtion of the 
Title, whereupon the Purſute is ſuſtained : Bur it being moved, that the 
Defenders having proponed the {aid Alledgance before the ſame was re: 
pelled, and decreet given out for the full avail after intention of the Cauſe ; 
ſome of the Lords were of the Opinion, thatthere was now no Remedy : 
Others thought, That there being a clear iniquity and prejudice to the Party, 
and the Lords being convinced of the ſame, they ought to do juſtice tothe 
party: And the queſtion being brought before them upon Suſpenſion ex 
;ncontinenti; and not ex intervallo, the Sentence non tranſiuit in rem judi- 
cata Whereupon ſome heat having ariſen among the Lords,while lome 
did plead the Credit of the Houſe, and the Security of the People, that the 
Decreets of the Lords i» foro ſhould be an ultimate and unqueſtionable 
Deciſion ; and others Thought and did repreſent, that the Honour of the 
Houſe, and Intereſt and Security of the People conlifts in this, that Ju« 
ſtice ſhould be done, and no evident Iniquity ſhould be, without Reme- 
dy; Eſpecially where a Decreet has not taken effe&, and become res Ju- 
dicats, but is drawn in queſtion immediatly by a Suſpenſion. The Lords 
did demur , and decided not that Point. Caſtlehi/ Reporter. Gibſon 
Clerk. 


D. 274: Hamilton of Munkland contra Mazuel. 
cod, die. 


Pon the Report of Redford, betwixt Hamilton of Munklend, and 
Maxuel, The Lords Found, That a Debt,due by a 
Perſon, who had difponed his Land upon the account that a Manſe was 


built, and that he was reſting his Proportion of the Charges, is not debi- 
tum Fundi. Hamilton Clerk; | | 


D. 275. The Colledge of Aberdeen contra the Town of 
Aberdeen. 24. June 1675. 


N the Caſe abovementioned , of the Colledge againſt the Town of 
Aberdeen; The Lords, having heard again a Debate in preſextia, Did 
adhere tw what they had Found — LU did Declare Js _ 
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di of a Bibliothecare to pertain to the Colledge. Yide 17. June 1675. 
inter eoſdem. ; 


D: 276. Earl of Lauderdale contra Lady and Lord Teſter. 
ON 25. fune 1675. 


HE Duke of Lauderdale, having ſettled upon the Lady Tefter his 
Daughter, his Eſtate: and thereafter by Contra of Marriage be- 
twixt the ſaid Lady and my Lord Teſter, containing a Procuratory of Re- 
ſignation, whereupon Infettment followed; the {aid Eſtate is diſponed 
and reſigned by her, with conſent of her Father, and him tor his Intereſt, 
in favours of the ſaid Lady, and the Heirs of her Body of that Marriage; 
and theſe failzicing,; of any other Marriage: With Proviſions contain- 
ed in the faid Procuratory ; And in ſpecial, that the ſaid Lands ſhould be 
redeemable by the Earl, upon a Roſe-noble ; and that upon an Order uſed, 
the faid Right in Favors of the Lady and her foreſaids ſhould be void: 
and two other Proviſions in Caſe of Redemption, viz. 190, That 
in Caſe the Duke of Lauderdale ſhould think fir ro redeem, that the 
Puke and his Heirs ſhould be lyable, and obliged to pay, ( likeas 
they bind themſelves by the ſaid Proviſion, topay ) to the Lady and 
her foreſaids, beſides the Tocher, 7000. {b. ſterl. at the firſt Term after 
the Dukes deceaſe. And 240, Thar whereas by the faid Contrag, 
the Lady, if the Eſtate had not veen redeemed, was obliged to pay all 
: her Fathers Debts and Legacies, ſhe ſhould be tree of the ſame, in caſe 
of Redemption: Which Proviſions are contained in the Intettments. 

The Duke, having uſed an Order, and having intented thereupon a 
Declarator of Redemption ; concluding that the Lands ſhould be declared 
lawfully redeemed , and that his Daughter ſhould be decerned to de- 
nude her ſelf; and to grant a Procuratory tor Refigaing; ſince ſhe 
was infeft by publick Infeftment. | 

It was Alledged, That as to that Concluſion, that ſhe ſhould renounce ; 
there was no Warrand for the ſame; ſeing there was not a Reverſionin 
theſe Terms, that ſhe ſhould grant the Lands orderly redeemed and re- 
nounce; in which Terms, Reverſions, which are pacta de retrovendendo, 
are axdinarly conceived ; but that the Reverſion, whereupon the Order is 
uſed , is only a Proviſion contained 1n the {aid ContraQt ot the Tenor fore- 
ſaid; with a reſolutive clauſe, in caſe of Redemption, which imports no 
Obligement upon the Lady, nor pattum ae retrovendendo, but only Jus 
Retradtus, and a Faculty and Power to the Father to Redeem; and in 
caſe of Redemption, the expiring and Nullity of the Right. 

2. It was Alleaged, That tho the Lady were to Renounce; her- Re- 
nounciation ought to be qualified and burdened with the proviſions con- 
taigedin her Right ; -and in ſpecial, with the foreſaid roviſion as to ths" 
ſecureing to her 7000. /ib. Srerl. and rhe other Proviſion torelaid tor ſe- 
curing, her reliet of the Debrs. | 

It was Replyed, That as to the faid firſt Alledgance ; that neſt in all 
ContraQts bearing Referſions; whether in the formal Terms of a Re- 
verſion; or Proviſions upon the matter importing a Reverſion : and 
ex ſtylo all Decreets of Redemption do contain the faid Decer- 
niture to Renounce: And the Duke being denuded 1n favours of his 
Daughter by publick Inteftment , the hab-lrs modus tO return again to his 


Right upon Redemprion, is upon the Reſignation. 
As 
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© Asto the 24. It was Anſwered, That the ſaid Proviſions are not in the 
Reverſion;. and amount only to a perſonal obligement upon the Duke 
and his Hcirs ; but not to be a real burden and incumberance upon the 
Right, © | | FIRE | 

| c: to Debts, It was Anſwered, That: there needs no other ſecurity 
for the Lady her relief of the fame; ſcing ſhe wasto be lyable thereto in 
contemplation - of rhe Right,” if it ſhould ſtand effeftyal in her Perſon : 
And itsprovided,in cafe ot Redemption,ſhe ſhould be free thereof, 

It was Duplyed as tothe ſaid proviſions; That the ſame, being in the bo- 
dy of the-Procuratory and Infeftment, are real; and they are inſert unico 
contextic withithe proviſion, that the Lands ſhall be redeemable ; and doe 
qualifie. the ſame: And that notwithſtanding that it be providgd, That 
incaſeot Redemption ſhe ſhould not be lyable rothe Debrs, yer ſhe may be 
in hazard to be overtaken as Succeſſor Tiralo Lucrativo; In reſpeQ, by the 
ſaid Right..it is provided, that in caſe of Redemptionthe faid 7000 th. 
ſhould - 1ven toher and her forefaids; which being a proviſion- intros 
duced.in _ favours, and. in effeft-in lieu of the Eſtate, and being {0 

reat, may fix upon hera Paſſive Title; as having gotten by her Father 
belide her Tocher 1o greata Sum ; which is not payable to her Husband,; 
but to her and her foreſaids; and therefore could not Renounce, but with 
the burden of the {aid proviſion for her Relief. | 

The Lords Founa, That ſhe ought to. Renounce : ' Reſerving to het 
the foreſaid proviſion, as Accords. © Caſt/ehill Reporter. Gibſon Clerk. 


D. 277. Tutor to the Laird of Atons, Daughter. 
eod. die. | 


HE Tutor tothe Daughter of the deceaft Laird of Ayten, having 
craved by a Bill, that he might be warranted by an Order of the 
Lords, toſet the Pupils Lands for leis Duties than were payed tormerly ; 
feing the former Duty could not be yore 
- "The Loras, Tho they had granted the like deſire infavours of other pers 
ſons upon B1ils, rhought, upon better conſideration, that-it was fit - to re- 
tuſe the ſaid Bill; feing upon luch pretences Minors may be wronged by 
their Tutors Authority ; andthe Lords have only a Juri/didtio comentioſa 
zn relation ro Proceſſes or queſtions depending betwixt Parties ; but not a 
voluntar JurisdiCtion, or power in relation to Adminiſtration of private 
Eſtates: And1t the Tutors Deed in ferting pupils Lands were warrantable, 
the Law would tecure lim : And theretore lett him to do as he will be 
an{werable. Redford Reporter. 


D. 2798; contra eod. die. 


LJPon a Report made to the Lords, concerning a Decreet of the Com- 

. miſfars which was queſtioned upon Iniquity, becauſe it being urged, 
that Cautionſhould be Found in an Improbation, the Commilſar did nor 
Order the Party to find Caution, 

It was Debated amongſt the Lords, Whether Caution ſhould be 
Found or Money ſhould be conſigned, alſewell in Attions as upon Ex- 
ceptions in Improbations? And ſome were of the Opinion, that Caution 
or Conlignation {hould be 1n all queſtions of Improbation; Whether 
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Lv wav of Exception or Aion, conform ro the A& of Parliament, ©- 
I et Go. 62, And ſome of the Lords were ofthe Opinion, - 
the Law being clear to that purpoſe, Conſignation ſhould be whereyer 
ſuch Queſtions fall ouit either by way of Attion or Exception: But the 
contrary Was aſſerted by others, and they pretended Cultom ; but no- 
thing was inſtanced to verify the cuſtom; and tho ir were, it ought 
not to derogate. to fo cleara Law upon ſ@ good Grounds, 
The Lords did not decide this point atthus time. 


D. 279. contra zod. die. 


T T?gn a Report made to the Lords concerning an Advocation ; uport 
Ul \ —_—_ that there was a Competition 1n the caſe upon double 
Rights: It was debated among the Lords, Whether the cauſe being uns 
doubtedly competent before the Inferior Judge, the pretence; that thera 
wasa competition of double Rights ſhould be a Relevant Ground of Ad- 
vocation: And ſome ofthe Lords were of Opinion, that ir the general 
to Advocate upon that Reaſon, it were hard ; ſcing Inferior Judges their 
Jurisdi&ion as to Cauſes competent before them, 15 founded upon their 
Rights; ſo that they have alle good Right to the ſame as to any other pro- 
rty : And in Removings, and AQtions for Maills and Duties, and 
others ſuch real Ations, when a Defence is founded upon a Right, or 
when Parties compear for their Intereſt, and produce Rights, it may al- 
wayes be pretended, that the queſtion is anent double Rights ; ſo that the 
Juri{diction of Inferior Judges may be altogether evacuated : And the 
Lords,who have ſcarce time todecide Cauſes that are proper before them, 
ſhould be cumbered with Proceſſesthat may and ought to be derermined 
by an Inferior Judge ; contrar tothe Actsof Parhament, and in ſpecial the 
39 Att of Q. Mary her 6th. Parl. And the 8th. Att of His Majeſties 1jt. Parl. 
3. Seſſ. Diſcharging the Advocation of Cauſes, whereunto Inferior Judg- 
es areexpreſfly appointed Judges: Bur if it ſhould be repreſented and 
appear,that there is intricaciein ſuch Cauſes, wherein there may be que- 
ſtion of double Rights, the Lords in that caſemay Advocate: Bur upon 
the prerence of double Rights, as to which it may berhere is no difficulty, 
there ought robe no Advocation. Yet it was urged by 
that the Lords were in uſe to paſs Advocations upon the reaſon forefaid ; 
And albeitthe pretence ofcuſtome not being verified, and tho verified be- 
ing againſt Law, ought not to be put in the ballance with expreſs Laws 
onded upon good Reaſon and Common Law, yet the Bill was paſt. 
Reaford Reporter. 


D. 280. Gilchrift contra Murray. 26. June. 1675. 


N a Proceſs for payment of a Sum due by the Defender, the Lybel be- 

ing referred to his Oath, and he having declared with a quality, 

Viz, That as he was Debitor ſo he had made payment, partly in Money, 
and partly in Commodities and Ware. 

' The Lords, Upon Adviſing of the Oath, Found, That the ſame not be- 

ing ſpecial as to the quality of Payment, viz. How much was payed 
in Money, and how much in Goods 


s, nor being ſpecial, as to the quan- 
uy 


+ 
a7 


of Council and Sefton 127 


tity of the ſeveral Goods; did not admit the ſame: bur if it were made 
ſpecial, as to Money payed by him, it would be ſuſtained prozamto: And 
as to the delivery of Goods 1n fſatisfattion of the Debr ; It refolved in an 
Exception, and ought to' be proven. Hamilton Clerk. 


D- 281, * Livingſton contra Garner, e6d, die. 


A Bond being granted for nt of a Sum, and thereupon the Grans 

ter having ſuſpended in his own time; and a Decreet of Suſpenſi- 
on being recovered 1n his favours: after his death, his Son being of the 
{ame Natne, was Charged, Denounced , and taken with Caption for 
the ſame Debt. 

The Lords upon a Bill, Did Find, "That the Son ought to be free of the 
ſaid Debt: and 1n regard of the Chargers trincating and fraudful PraQtice, 
they modified 40.-/b. to be payed by him, the one half to the Partie, the 
other half to the Poors Box. Gib/on Clerk. - 


D. 282, Langlands Supplicant. ed. die, 


A Bankrupt having obtained a Bonoram, by a Bill deſired the Lords to 
diſpenſe with his wearing the Habit, in reſpeC of an Atteſtation of 
two Perſons, that he had become irreſ{ponſal, upon the account of Cauti- 
onrie, and other Occaſions mentioned therein ; which. the Lords did : Al 
beit ſome of their Number were of another Opinion, and did urge, that 
by the Att of Parliament, ſuch Perſons being infamous, and the Lords 
by an A&t of Sederunt, having Ordained that they ſhould wear the Habit, 
as is the Cuſtom in all other Nations, that they may be known to be ſuch 
Perſons ; rhe Lords neither could nor oughtto diſpence with expreſs Laws 
and Statutes ; and that no reſpett ought to be had to the Atteſtation, be- 
ing emitted by privat Perſons having no Authority, and not cited nor 
{worn to that purpoſe: and the pretence contained 1n the Atteſtation was 
moſt irrelevant. Gib/on Clerk. 


D. 283. Birnie contra Montgomerie. 29. June 1675. 


A Purſute-for making, up the Tenor of a Compriſing was ſuſtained, in 
reſpe& the Adminicles were moſt pregnant: and in ſpecial the Ex- 

ecutiones were yet extant and entire. Morro Clerk. 
It is thought; that much Cautione and tenderneſs {hould be uſed in Pro- 
cefles of the Nature forſaid, for proving the Tenor of Compriſeings ; ſe- 
ing Compriſeings are tobe conſidered, either as Decreets or as Executions; 
and in effett, they are both upon the matter; In reſpet the Meſſenger 
Pecerns and, Adjudges, and Diſpones the Lands and orhers compriſed ; and 
therefore rhe ſame ought to be ſubſcribed, both by the Meſſenger, who 
in ſubſidize doth that which the Partie ought to do, and doth diſpone 
his Eitate in ſatisfaction of his Debt; and by the Clerk of the Compriteing 
as a Decreet: and the Tenor of Decreets cannot be proven but by Ex- 
tratts ; And a Compryling being ( as faid is } Proceſſu executivas , and 
ultimate execution ; it ought not ro be proven but per relationem Nuncij , 
and execution under the Meſſengers hands. And it werc hard that exe- 
Cutiones ſhould be made up by witnefles , and probation of the Tenor ; 
M m mmm Se1ng 
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Scing there may be a nullity in the ſame if they were extant : And tho wit: 
nefſes may remember rhey had ſeen executions , they can hardly remem- 
ber upon the preciſe tenor of all the words of the ſame : And ifthe tenor 
of the executions might be made up , there ſhould be no ſecurity ; Seing 
Preſcription , which 1s the reateſt Security of the People , may be eva- 
cuated, upon pretence that there was an interruprion by the execution of 
a Summonds ; but yg mom's, > 1s made up by proving the Te- 
nor: and by an AQ of Parliment K. Jam. 6. Par.6. cap. 94. Its dained, 
That the Tenor of Letters of Horning, and Executions thereof, is not pro- 
bable by Witneſſes: And there is parity, if not more Reaſon as to Com- 

riſings; whereby the greateſt Eſtates may be taken away, by a Decreet 

or proving the Tenor. 


CA ES 


D. 284. Hall contra Murray. 3o. June 1675. 


Rreſtment being upon a Decrect; and the ſaid Decreet being there- 

after rurned in a Lybel; The Lords Found, That the Decreet ceaſ- 

ed to be a Sentence; and the Arreſtmentthereupon, is now of the nature 

of an Arreſtment upon a Dependence, and may be looſed. Gibſon 
Clerk. 


D. 285. Dunmure contra Lutfoot. eod. die. 


HE Lords in an Improbation Found, ( as they had done formerly in 

diverſe Caſes) That an ExtraQt out of the Books of an Inferior Court 

does not ſatisfic the ProduQtion : the queſtion being of a Write regiſtrate 
in the Books of the Canongate. Newbyrh Reporter. 


D. 286. Stewart contra Riddoach. eod. die. 


Ames Stewart of Aberlednoch,having obtained a Decrect Cog nitionis C auſa, 
againſt John Riddoch, for implement of a Diſpoſition,granted by David 
Riadoch his Grand-father: and thereupon having alſo obtained a Decreet 
of Adjudication, the ſame was ſtopt upon a Bill given in by C ampe 
bel of Tarririck; pretending that he had a Rightto a Contra& of Mariage 
betwixt Alexander Riddoch and his wife, as afligney conſtitute by the ſaid 
Mr. Alexander , in whoſe favours the Granter of the Diſpoſition to Stewart 
was obliged by the ſaid Contradt to diſpone to him the ſame Lands ; An 
the Aſſignation p—_ by the faid Alexander Riddoch, to the ſaid Campbel 
being queſtioned as falſe. 

T he Lords thought fit to hear both Parties on their ſeveral Adjudicati- 
ons; reſerving Improbation of the ſaid Aﬀignation: and with this Decla- 
ration, that if the faid Aſſignation ſhould be improven, the Decreet and 
Adjudication upon the ſame ſhould fall. 

Becauſe there wasa Competition in Diligence, The Lords did wave the 
Debates in the Improbarion; being moſt as to that Point, who ſhould abide 
by the ſaid Aſſignation as true; ſeing the Afſigney Campbel declared, that 
his Name wasfilled up 1n the ſame without his Knowledge: and was not 
concerned toabide by the ſame: and Mr. Johns Drummond of Mepginſh 
compearing, as having a compleat Warrand, and Commiſſion from the 
faid Mr, Alexander Riddoch,who was inBarbadoes,to proſecute the ſaid Atti- 
on, which had been intented in Campbe/”s Name, offered to abide by the 
faid Aſſgnation only as a Factor. Some 
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. Someof the Lords thought, that a Write being queſtioned as falle, there 
ſhould be ſome perſon to abide by the 1ame upon their hazard ſimply ; 
and not with ſuch qualities; ſeing the conſequence and hazard of per- 
ſons, that! abide by Writes queſtioned upon falſehood, if the fame ſhould 
be improven, is the great bulwark and ſecurity of the people againſt 
falſchood, which doth encreaſe daily. Burrhis point was not decided, 


D. 287. Clerk contra Stewart. eod. die. 


A Husband, by his CbatraCt of Marriage, having got the Right of the 
Fie of a Tenement of Land ſettled upon him; his Wife having re- 
ſened the ſame for Infeftment to him and her, and the Heirs of the Mar- 
riage ; Whilks failzieing his Heirs. He and his Wife did thereatter enter 
in a Contrat with another Siſter of his Wifes, who had Right to the 
equal haltof the ſaid Tenement, as Heir portioner with her Siſter ; by 
which Contra there was a murual Tailzie with conſent of the Husband 
and the Right of Fie, that by the former Contra& was ſettled upon het 
Husband, as faid is, was diſponed to the Wite ; in ſua far as both the Si- 
ſters, With conſent of their Husbands, were obliged to reſign their Reſpes 
ive parts, in favours of their Husbands and themſelves in Liferent ; and 
the Heirs of the Marriage in Fie; whilks Failzicing in favours of the 
Wifes Heirs: Which Contra&t was queſtioned by a Reduction at the 
inſtance of a Creditor of the Husbands ; upon that reaſon, that the faid 
Right of Fie granted by the {aid Contract bertwixt the Husband and the 
Wife, and her Siſter, was in defraud of the Husbands Creditory, and 
null by the Act of Parliament 1621. In ſua faras the Husband had a Fie 
of the ſaid Tenement, by the Contratt of Marriage betwixt him and his. 
Wife; which might have been aftefted with Execution at the inſtance of 
his Creditors ; a.id the ſaid Fie was given,by the ſaid late ContraR,to the 
Wife, {o that the Husband had only a Liferent. - 

In this Procels, 1: ws Alledged, 1. That the Actof Parliament did mi- 
litate only in the caſe of Dyvors, and Dif| —_— by them. 
And 2. That the faid Act of Parliament doth only refcind Alienations 
that are made without true juſt and neceflary Cauſes; and that the faid 
Contract betwixt the Husband and his Wife,and her Siſter was made for a 
true and jvſt Cauſe; and the Fie of the ſaid Tenement, which the Debi- 
tor had; was given away in teſpect of the Obligements of the ſaid Con- 
tract in favours of rhe Husband the Purtuers Debitot ; which wasas equal 
as to advantages for the Purſuers Debnor, as they were for the other par- 
ty; ſing both the Siſters their parts of the Tenement were provid- 
ed in the ſame manner to the Reſpective Wives and their Husbands, and 
the Heirs of the Marriage ; whilksfailzicing the Wifes Heirs; and that the 
Purſuers Debitor wasa perſon opulent tor the time, according to his qua» 
lity ; and had ſufficiency of Eſtateand Moveables otherwayes, that might 
have ſatisfied the Purſners Debt the time of the faid laft Contract, and 
thereafter ; So that the ſaid Contract being valide «6 initio, it could not 
be taken away upon pretence, that thereafter the Husband became infol« 
vent; ſeing it cannot be ſaid, that the Husband did intend to defraud his 
Creditor, or that there were any fraud upon his part. 

I: was Replyed, That tho the caſe of Bankrupts and their fraudful pra- 
etices mentioned in the ſaid Act, being fo frequent, did give occafion _ 
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Riſe to theſame; yet it appears evidently by rhe ſaid Act, that it was 
intended, that Debitors ſhould not be in a capacity to giveaway any part 
of their Eſtate, 1n prejudice of their Creditors,toany perſon ; In ſua far as 
the diſpoſitive words of the Act are in theſe terms, that in all Cauſes at 
the inſtance of a true Creditor, the Lords will decern all Alienations and 
Rights made by the Debitor, to any conjunct perſon, without true juſt 
= neceſſary Cauſes, and without a juſtprice really payed ; the ſame be- 
ing done after Contracting of lawfull Debts from true Creditors ; to be null 
without further Declarator: And the faid Act does not bear, that all 
Rights made by Bankruprs ſhould be Null, it being hard to give a Cha- 
racter and definition of a Bankrupt ; So that diverſe queſtions may ariſe 
anent the notion of Bankrupt; and what Debitors ſhould be eſteem- 
ed Bankrupt; and therefore for cutting off the ſame, the AQtis conceiv- 
ed in the Terms foreſaid ; and annulls Diſpoſitions made by Debitors 
without an Onerous Cauſe : And the Lords,by the Statute ratified by the 
faid AQ, do declare, that they intend to follow and pradtiſe the Laws 
Civil and Canon made againſt fraudful Alienations in prejudice of Credi- 
tors: And by the Civil Law, all Rights and Deeds made and done in 
prejudice of Creditors without an Onerous Cauſe, are null,and may be re- 
{cinded attione Pauliana: And the Law doth preſume, pre/umptione Teris, 
that they are fraudulent, being prejudicial to Creditors ex events & re: who 
are.not obliged to ſay,that they are fraudful conſilio ; which is i» enimo and 
hardly can be proven. | 

As that point, vis. That the ſaid Contra was upon valuable conſide- 
rations ; 1t is Replyed, That the taking of the Fie from the Husband, and 
eiving the ſame to the Wife; it's a Donation as to the Wife in prejudice of 
the Creditor ; So that there is no Onerous Cauſe as to the Husband. 

The Lords, Upon Debate at the Barr and amongſt themſelves, did 
Find, that Debitors might diſpoſe of a part of their Eſtate by way of Gift, 
and without an Onerous Cauſe; if they retain alſe much and more than 
would ſatisfy their Creditors: And therefore they Found the Defence Re- 
levant, that the Debitor had alſe much Eſtate beſides the Fie of the faid 
Tenement; as would ſatisfy the Purſuers Debt. AQtor Falconer alteri 
Steaart.' . Monro Clerk. © Preſentia. 

Some of the Lords were of the Opinion, That the caſc,being of ſo great 
conſequenceas to the preparative ; it was fit to be thought upon: and 
urged theſe Reaſons. 1. That the Words and Letter of the Law ap- 
pear to be clear, againſt Deeds done by Debitors without an Onerous 
Cauſe.. '2, Tho our Law were not clear, yet in caſes of that nature, 
when we have not a Municipal Law, nor cuſtom to the contrary, we 
ought to follow, tho' not the Authority, yet the Equity of the Civil Law, 
which 1s received every where, where there. is no cuſtom to the con- 
trary : , Specially, ſeing itis declared by the faid Statute mentioned in the 
AR of Parliament 1621, That the Lords are to follow the Civil and - Ca- 
non Law made againſt Deeds and Alienations in prejudice of Creditors, 

- 3. It is hard,to pur Creditors to diſpute the condition of their Debtors, the 
rymeof making Donations ; and -whether they had efteQs and ſufficiency 
of Eſtate to ſatisfy their Debt, -notwithſtanding the ſaid Deeds ; which 
may be unknown to the Creditors: Ir being ſufhcient to ſay, that the 
Deed was, without an Onerous Cauſe ; and that the Debitor became inſo- 
vent: .. 4, It a Debtor ſhould become inſolvent ex poſt fatto, tho the time 
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of the Donation, the reſidue of his Eſtate might have ſatisfied the Debt, Is 
is more juſt and reaſonable that a Donator, who has a Lucrative Title; 
ſhould rather ſuffer ex evext# than a Creditor, did 


argue to the contrair, 


D.28 S. Bonars Reli& contra His Repreſentatives. 2 July.1675: 


Bill of Advocation being Reported of a purſuite at the inſtance of 

John Bonars Relic, againſt his Repreſentatives, beforethe Town 

of Edinburgh, for payment of 10000 Merks, conform toa Bond granted by 
him: The Lords did Advocate, not ſo much in reſpe&t of the importance 
of the Cauſe, the Town being competent Judges ; but becauſe there was 
an Improbation depending betore the Lords, upon the ſame purſuite of 
the ſaid Bond: And contingentia cauſa non debet dividi ; and doth Found 


the Lords Jurisdiction to Advocat to themſelves all Queſtions concerning 
the ſaid Debt. 


D. 289. Earl of Dundonald contra Glenagtes, and the 
- Earl of Marr. eod. die. 


Tack of the Teinds of Kzlmaranoch being ſet by the Abbot of Cams 
A  buskenneth, to Sir James Erskine tor his Lifetime; and for the Life- 
time of his Heir Male ; and after the deceaſe of the Heir Male, for the 
Lifetime of his Heir Male; and two 19 Years thereafter : The Earl of 
Du«ndonald,having, Right by progreſs to the ſaid Tack,purſued a Spulzie of 
the Teinds. 

It was Alledged, That the Tack is expired: And if the Earl of Dan- 
donald will condeſcend and prove that the faid Sir James had an Heir 
Male ({urviving ; the Defenders will offer to prove that two 19 years had 
expired ſince the deceafe of the laſt Heir Male. 

The Lords Found, That the Purſuer ſhould condeſcend upon an Heir 
Male, and prove that he ſurvived the ſaid Sir James: And if he ſhould 
condeſcend and prove, that the Defender ought to prove (as faid is) that 
the Tack was expired : And did Aſſign to the Purtuer and Defender to 
prove Reſpective. 


D. 290. Mr. Henry Moriſon. 3. July. 1675. 


Pon a Bill againſt Mr. Henry Moriſon ; It was deſired, that in re- 
Ul ſpe& he was an Advocate and Member of the Houſe, he ſhould 
ſummarly deliver certain Goods entruſted to him by the Complainer : 
And It was Allzaged tor him, That the Complainer ought to 4ntent an 
ARtion in communi forma ;, And the Intereſt,that he had in the Houſe as an 
Advocate ſhould give him Right to any priviledge that belonged to an 
Adyocate, . but ought not to put him in a worſe caſe than other Subjects, 
who could not be forced to defend upon ſuch Bills : And the praCtice, that 
the Advocates ſhould Anſwer ſummarly to CR IN then, is 
only in relation to their Truſt and Office, if they refuſe toexhibite or 
deliver Writes entruſted to them : And the Truſt mentioned in the Bill 
was only to him as quilibet, not as an Advocate. 
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D. 291; contra eod die. 


A Diſcharge alledged granted by a Miniſter toone of the Heretors of the 
Paroch of a part of his Stipend, was quarrelled as falſe; and did ap= 
pear tobe vitiate; in a proceſs at the inftance of the Miniſter for his Sti- 
pend: Andthe uſer of the ſame being urged to abide by &, did offer 
to abide by it with a uality, viz. That the payment not ing made by 
the Heretor himſelf, (but by his Tennent who took the ſaid Diſcharge in 
the Heretors Name) he did abide by the ſame a Write truely delivered by 
the Tennent. 
The Lords did not ſuſtain the faid quality ; Unleſs the Heretor would 
produce the Tennent, and abide by the ſame as being truely ſubſcribed 
and not vitiate ; which the Tennent did. 


D. 292. Key contra Her Creditors. eod. die. 


& þ HE Purſuer of a Bozoram, having given her Oath, that there was 
no fraudulent Deed done ſince the Diſpoſition, whereby the 
Purſuer ceſſerat and Diſponed omni bona, 

It was urged, That the Purſuer ſhould declare alſo, that no frandulent 
Deed had been done by her to defraud the Creditors, whether before or 
after the Diſpoſition ; which was refuſed by the Loras; in reſpe& thatthe 
ordinary Oath given by ſuch Purſuers did run inthe Terms forefaid, that 
they had made no fraudulent Right ſince the ſubſcribing of the Diſpoſi- 
tion : Some of the Lords were of Opinion, that the ae ſhould have 
declared, that ſhe had done no fraudulent Deed at any time ; ſeing ceſiobo- 
n0rum iS an extraordinary remedy,indulged to perſons who are become /ap- 
ſiupon ſome extraordinary occaſion, without their own fault or fraud,and 
upon that account deſerved favour; which was not to be given to frandato- 
res who at any time had taken indirctt wayes to prejudge their Creditors : 
And if the Purſuer, the very day before ſhe ſubſcribed the Ceſſion and Dif- 
poſition, had made an anterior Right to prejudge her Creditors, it were 
moſt inconvenient and abſurd, that her Oath ſhould only be received in 
theſe Terms, that ſhe had made no Diſpoſition or fraudulent Deed ſince 
the granting of the Diſpoſition in favours of the Creditors : And as to the 
pretence of cuſtom and the conception of the Oath; it ought not to be re« 
{pected ; ſeing it cannot be ſaid, that the Oath of Bankrupts, in the Terms 
that it 15 now urged, was delired and refuſed ; and if there had been any 
defect in the conception of the Oath it ought to be helped. 


D. 293. ' Bairdner contra Colzter. eod. die. 


N a Proceſs forabſtratted Multures; The time of the adviſing of the 
] Cauſe, theſe points were debated amongſt the Lords, viz. Whether 
or not, the Right of a Miln, being Feued by the Abbot, in theſe Terms 
cum Aaſtrictis multurts, did import aſtriction of all the Grains growing ; ſo 
that cheſe that were aſtriCted ſhould be Lyable to bring all che Corns that 
grew upon the Lands to the Miln; and in caſe any ſuch be fold the Here- 
tors and their Tennents ſhould be Lyable for aftricted Multures: And 
2. There being Decreets recovered at the inſtance of the Feyar of the 


Miln 
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Miln, againſt the Fevars of the Lands, for abſtrated Multutes of 94»: 
weſcentiacf the ſame ſhould import Aſtriftion as to all ſuch Cranes, tho 
neither the Right of the Feuar of the Miln, nor of the Heretors of the 
Lands be expreſs of gras creſcentia; but only of the Terms forefaid cum 
aſtritt1s multuris, | 

Some were of the Opinion, as to the firſt point, That a Feu of a Mil 
in the Terms foreſ2id c”2 aſtridtis multuris ſhould import nothing elſe but 
that they that were within the ſucken and aſtrition ſhould be lyable, only 
togrind at the Miln all ſuch Corns thatthey ſhould have need and occaſion 
to grind; Seing Thirlages are a moſt odious ſervitudeand oughtto be taken 
ſtrictly : And Multures being Molirure and duefor grinding, they ought 
to be underſtood only in the caſe of Corns which | Feuers do bring to 
the Miln to grind; or which they have need and uſe to grind; and yet 
abſtraQt and go to other Milns : Otherwayes there ſhould be no difference 
berwixt the Aſtrition of grana creſcentia, and an ordinary aſtriftion. 
2. The caſe in queſtion was of a Miln Feued by the Abbot ot C ulroſs, and 
of Lands likewayes Feued by himſelf after the Feu of the Miln, and the 
time of the Feu of the Miln Lands being the Abbors own, either in main{- 
ing, or ſet to Tennents ; Ir cannot be thought, that the Aſtriftion was in 
ocher terms than ſuch as Tennents are in uſe to be aftritted to their Ma- 
ſters Miln ; and beſide the 'Teind and Seed, and the Duty payable to the 
Maſter ; which being payable to the Abbot the time of the Feu of the 
Miln was free of aſtriftion ; the Tennent having the reſidue of the Rent 
for entertaining ot his Family, and for defraying the Charges of the La- 
bo.Iring, and Servants Fies; and other neceſſar Expences which could 
not be defiayed otherwayes, but by ſelling ſome of the Corns growing : 
It cannot be conceived that the Abbot or any other Maſter would aftrict 
his Tennents in theſe Terms, thatthey ſhould be lyable for dry Multures, 
except it wereexpreſt, and that the Aſtriftion had been granorum creſcen- 
tium, Yet rhe Lords did demurras to this point, In reſpect it was vehe- 
mently urged by that the Aſtrictions in the Terms foreſaid 
o..ght to be underſtood of grana creſcentia ;, otherwayes it ſhould be in the 

wer of theſe who are aſtricted, to ſell all their Corns, and to buy Meal 
for their Family, and fo to elude the Thirlage: Albeit It was Anſwered, 
That it was not to be preſumed that Feuers or Tennents would do ſo; and 
if hey did, they ought to be lyable for abſtracted Multures effeirand to 
ſuch quantities as were neceſlary,and they werein uſeto grind for their Fa- 
mes. 

Another point was Agitated and debate amongſt the Lords, 4s. 
That the ſaid Decreets could not be obtruded to the Defender ; ſeing 
neither he nor his Author was called to the ſame, and res was #nter alios 
aita: Butthe Lords did not decide theſe points, but recommended to 
ſome of their number to endeavour to ſettle the Parties. 


7. fuly 1675. 


Oliphant deſired an Advocation from the Town 

Court, upon theſe Reaſons, viz. 1. That the Lybel was to be 
proven by the Detenders Oath which he was to qualifie. And 2. That 
the Defender was to prove a Defence by the Purſuers Sons Oath, who 
Was 


D. 294. Oliphant contra 
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was out of the Country ; and the Town could not give a Commiſſion for 
taking his Oath: Both which Reaſons were thought not to beRelevant and 
the Advocation refuſed ; In reſpect all Judges ought to receive Oaths 
with intriaſick qualities, and Commiſſions may be direct by any compe- 
tent Judge. 


D. 295. Lord Halcartoun contra Robiſon. Fuly 1675. 


, T HE deceaſt Lord Halcartoun being oblidged, by ContraQt betwixx 

him and his deceaſt Father, to Infeft Miſtreſs Margaret Falconer 
his Siſter, in an Annualrent of the principal Sum of 1000 Merks out of the 
Lands of Helcartoun redeemable upon 1000 Merks : And to pay the prin- 
cipal Sum upon Requiſition. Sir Patrick Falconer '1mmediar Younger 
Brother and Heir of Line to the ſaid Mrs. Margaret, Afigned the ſaid Sum 
and Contract in favours of Robert Robertſon; And the ſaid Robey: having in- 
tended Action againſt the now Lord Halcartoun as repreſenting his Fa- 
ther, It was Alledged, That the ſaid Sum being conqueſt in the perſon of 
the ſaid Miſtreſs Margaret, it did not belong to the Heir of Line, but ro 
the immediat Elder Brotheras Heir of Conqueſt. 

The Lords, having heard the Cauſe i preſentia; and being reſolved to 
decide the queſtion, betwixt the Heir of Line and Heir of Conqueſt, as 
to Heretable Bonds, bearing ſuch Obligements to Inteft ; which had been 
often before in agitation, but never decided but the time of the Exgliſþ ; 
Did Fiz, that the ſaid Bond and Sum did belong to rhe Heir of Conqueſt, 
who would have ſucceeded, in caſe the Right had been perteted by an 
Infettment. 

Some of the Lords were of the Opinion, That Bonds of that Nature 
ſhould belong to the Heirs of Line, for theſe Reaſons. 1. That the Heir 
of Line is General Heir and Succeſſor 1n univerſum Jus, tam attive quans 
paſſive, and is lyable to the Onus Tutele, and other Burdens; and penes quens 
onus, penes eundem emolumentum ; unleſs the benefit of Succeſſion be provided 
otherways, either Proviſione hominis, in the Caſe of Tailzies; or Lepts, 
and there is no Law ſettling upon the Heir of m—_—_ the Right of Suc- 
ceſſion as to Heretable Bonds, whereupon no Infefttment has followed : 


And the Law of the Majeſty, Is only 


in the Caſe of Terre & 1 enementa & Fenda, as appears by the very Words - 


of the ſaid Ancient Laws; and by Craig and Skeen de Verborum ſig nifica- 
tione, in verbo Conqueſtus, and wverbo Breve de morte anteceſſoris, 2, Ag 
Bonds cannot be called Heretage, ſo they cannor be eſteemed to be Con- 
quelt; Heretage being properly Lands, wherein a Perſon ſucceeds as 
Heir to his'Predecefſor: and if the Heir of Conqueſt, who is now found 
to have Right to ſuch Bonds, ſhould deceaſe, tho the ſamen would de. 
ſcend and belong to the Heir of Line, yet ſuch Bonds cannot be called 
Heretage : And Minors quz non Goa aan hereditate paterna,could 
not plead the ſame Priviledge in the caſe of Heretable Bonds. 

3. - Lands and Feudacan only beſaid to be Heretage, or to be Conqueſt, 
when Parties have a real Right to the ſame by Infeftment ; but as to 
Bonds, they do not ſettle Jas iz re, but at the moſt, a Jus ad rem. 

4. Comprilings, Diſpolitions, and Reverſions, _ more of the na- 
ture of Conqueſt, eſpecially Reverſions, which are real Rights, and do 
militate, not only againſt the Granters, but ſingular Succeſſors, do 


deſcend 
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deſcend and pertain to the Heir of Line, and not to the Heir of 
Conquelt. | 


D. 296. Veatch contra Pallat. 10. November 1675. 


Veatch againſt Pallat, having reſumed the Debate; and it appearing u- 
pon Tryal, that the Common Debitor Saxder/on, the. time of rhe granting 
of the Aſſignation in anuo 1662 in favours of Ker, and Brown, was not 
only Rebell but was in effect Fallitus and Lapſus: They preferred Veatch 
to Pallart. 


Tz E Lords, in the Caſe beforementioned ( Febrwary 9 and 12.1675) 


D. 297. Gibſon contra Rynold and Taylor. 16. Novem- 
ber 1675. 


A Diſpoſition being made by a Woman cloathed with a Husband, of 
1 \ her Liferent of a Tenement, redeemable upou the payment of a 
certain Sum within a ſhort Term thereinmentioned allanefrlie: A 
Decreet of Declarator of the expireing of the Reverſion was obtained; 
and thereafter a Decreet of Removing at the inſtance ot the Perſon Infteft 
upon the ſaid Diſpoſition, againſt the ſaid Woman and her Husband: 
Whereof a Reduction and Suſpenſion being raiſed, upon that reaſonthat 
the ſuſpender was cloathed with a Husband the time of the expiring of 
the ſaid Reverſion, and of the ſaid Decreets; fo that oz walebat apere nor 
uſe the Order of Redemption: and the Husbands Negligence in ſuffering 
the Reverſion to elapſe, and rhe ſaid Decreets tobe obtained, ought nor 
to prejudge her; ſeing ſhe was content yet to purge by payment of 
the Sum contained 1n the Reverſion. | 

The Lords, upon Debate amongſt themſelves, had theſe Points in 
conſideration, viz. 10. Whether or not a Redemption, being limited 
and temporary (as ſaid is) in the Caſe foreſaid ; there may be yet place, 
after the elapſing of the Term, to purge: And ſome of the Lords were of 
the Opinion, that Reverſions being /tri&; Juris, there can be no Redem- 
ption, neither in the caſe of Legal nor Conventional Reverſions, after e- 
+ Japſing of the Term ; gor place to purge : But this Point was not decided. 
2, It wasagitat, whether a Woman cled with a Husband, may be heard 
to purge, upon pretence that xox valebat agere: as to which Point, ſome 
of the Lords did demurr, and it was tot decided: The Letters being 
found orderly proceeded upon an other Ground, ' viz. In reſpect of the 
\Decreet ## foro contradittorio; But it 1s thought, that ſuch Reverſions 
ſhould expire even againſt Women cloathed with Husbands, ſeing it can« 
not be ſaid that they are in the caſe of Minors and oz walentes agere, be- 
cauſe they are cloathed with a Husband ; And by the contrary , having 
the aſſiltance and advice of their Husbands, they are more able to go 
about their Aﬀairs: And it their Husbands retuſe to concur, they ma 
apply to the Lords, and delire to be authorized by them. Strathard Re- 
porter. Mozxro Clerk. 


D. 298. Halyburton of Innerleith. 17. November. 1675. 


HE Lords, upon a Bill preſented by Halyburton late of 
Ianerleith Prijoner in Edinburgh tor Debt, did permit, that until 
O0000 January 
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January next , he ſhould in the Day-time go out with a Keeper ; the ma- 
oiſtrates being lyable if he ſhould eſcape: This was done upon pretence, 
that he ended to ſettle with his Creditors , which he could not do un- 
jeſs he were allowed the Liberty foreſaid : But ſome ot the Lords were 
of the Opinion , that the Empriſonment of a Debitor, being the ultimate 
lenoth of Execution ; and not only c«/todie cauſa, but in etfeQ that redio 
and fetore carceris , Debitors may be driven to take a courſe with their 
Creditors ; That therefore the Lords had not power ro give any Indul- 
gence or Permiſſion , contrare to Law , and in prejudice of Creditors , 


without their conſent. 
D. 299. Mr. Vanſe. 18. November 1675. 


Aptain Martine being purſued before the Admiral, for wrongs done 
* by him in taking tree _— and Goods , upon pretence that he 
was a Caper ; and that the ſame belonged to the Kings Enemies: and 
having deſired an Advocation, the Lords thought fit that he ſhould find 
Caution: and becauſe he refuſed, and pretended he was not able, did com- 
mit him: and thereafter he having eſcaped out of the Tolbooth of Edin- 
burgh ina diſguiſe, and in Womens Cloaths; Mr. Fanſe, Keeper ot the 
Toibooch, did give in a Bill, repreſenting, T hat there being {o great a 
number of Priſoners, upon account of Conventicles, and tor Criminal 
Cauſes, and the ſaid Caprain being incarcerate, not for a Crime, but for 
not finding Caution, he was ix bona fide not to look upon him as a Perſon 
that would eſcape: and there being ſo many Perſons who had acceſs to 
other Priloners to furniſh them Meat, and upon other Occaſions, the ſaid 
Captain his Eſcape, in manner foreſaid, was ſuch, as the moſt faithful and 
diligent Keepers might have been ſurprized and impoſed upon : and there- 
fore did deſire that his Carriage might be tryed by the Lords; and if they 
ſhould find him innocent, that he may be cleared. 

It was thought by ſome of us, That the Defire toreſaid, reſolving either 
in an Abſolvitor, or a Declarator of his Innocency ; The Lords could not 
give a Sentence as to either in Form ; unleſs either there were a Purſute a- 
gainſt Mr. Vaſe, at the Inſtance of the Perſons concerned ; or a Declara- 
tor at his inſtance, againſt them being called : and any Sentence that the 
Lords ſhould give, the Parties concerned not being called, will be no ſe- 
curity to the Petitioner: And whereas 1t was pretended, that this being 
an Incident, and a Dependance before the Lords, they may proceed upon 
it, as acceſſory tothe {aid Dependence. 

It was Thought, That the ſuffering the Priſoner to eſcape, tho it had a 
dependence upon the Proceſs, yet could not be called an Incident, but a 
deliftum, whereupon did ariſe a ground of Action againſt the Petitioner, 
both at the inſtance of the Town of Edinburgh, who were direfly lyable 
to Creditors for the eſcape of Priſoners ; => at the inſtance of the Parties 
concerned ; and therefore their Intereſt and Action could not be prejud- 
ged in ſoſummar a way upon a Petition; they not being called : Where- 
as ſuch AQtions, being, both of importance as to the matter, and of diffi. 
culty and intricacy, dorequire not only citation of Parties, but all the or- 
dinary Solemnities of Proceſs, both for introduccing and diſcufling the 
ſame. Vide infra Novemb. 23. 
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D. ZOO. Warden contra Berry. 20. November i675. 


HE Lords Found, That an Arreſtment upon a Decreet, after it 
was ſuſpended , may be loofed upon Caution. Done upon a Bill, 
Hamilton Clerk. 


D. 3o1. Vanſe contra Sandilands, 23. November 1675, 


N the Caſe abovementioned , concerning the Eſcape of Captain Mar- 
tine , and the Bill given in by Patrick Vanſs ;, which was given up 
ro Sandilands Commiſſioner for the parties concerned , and to his 
Procurators to ſce and anſwer this day : It was Repreſented for Patrick 
Vanſs, That Keepers of Priſons are 1n effeA Depoſetarij ; and that Priſon- 
ers are entruſted and depoſitate to be keeped by them ; And in Law Depo- 
ſtarius tenctur only de dolo & lat 4 culpa ; and the Petitioner could be char- 
ged with neither: And the Priſoners Eſcape, in a diſguiſe , is ſuch, as 
might have ſurpriſed and impoſed upon the moſt circumſpect and diligent 
Keeper : And diverſe Inſtances, from Lawyers and Story, were adduced of 
Eſcapes of that nature , of priſoners in _— ; and of the Impunity of 
Jaylors being free of Fraud ; and any acceſſion to the ſame: Whereunto 
It was Anſwered, That the Keepers of Priſonsarenot Depoſicarij , but pub- 
lick Servants and Officers; and in all caſes of any Truſt or Charge, when 
the ſame is not gratuitous and dartis cauſa, but likeways cauſa — 
and «bi interventt merces, theſe who are truſted :enentar preſtare culpam lea 
viſſimam: And \eing it cannot be 1aid, that the Priſoner eſcaped vi majore, 
which could not be reliſted ; nor c4/# fortuito, which could not be foreſeen 
or prevented , the Keeper, and his Servants, for whom he ſhould anſwer, 
cannot be ſaid to be free of caipa : And albeit quevis cauſa excuſat 4 pens, 
where there is no dolus, and the Inſtances adduced do militat only to that 
purpoſe; it cannot be 1nſtanced either at home or abroad, that Magiſtrats 
and c«ſtodes Carcerum under them, were tound not to be lyable i» /abſids- 
«m, for damnage and intereſt for the eſcape of Priſoners: and yet the 
Lords enclined to free the Petitioner : and that it may appearto be done the 
more warrantably, they ordained him and his Servants to be examined 
concerning their Knowledge of the ſaid Eſcape. 

Some of the Lords were of the Opinion, That it was to no purpoſe to 
examine the Parties themſelves ; and tho they had Charity for the getitio- 
ner,that he was not conſcious or acceſſory to the ſaid eſcape,yet that heand 
hisServants, for whom he ſhould anſwer, could not berhought to be free of 
culpa and negligence; and that is was hard,for fecuring him from prejudice 
tounſecure the People: and if fucha preparative ſhould be ſuſtained,it would 
be of dangerous Conſequence,and not only a prejudice, but a diſcouragment 
to the People, if after the extremity of Diligence and 'i ruuble, Pritoners tor 
Debt,or upon other accounts,ſhould eſcape 7paxe,upon ſuch pretences:And 
it was remembred,that upon the Occaſion of the Indulgence,and Favour to 
Keepers of Priſons in Edinburgh, there had been of late diverſe Attempts 
and Eſcapes; and in this inſtant Year, one being taken for a High-way 
Robber, and impriſoned in Edinburgh, had eſcaped without any Cenſure 
or Puniſhment of the Servants of the Houſe. Yide ſupre Novem 
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D. 302. Mr. James Eleis contra Fohn Hall and others. 
24. Noveniber 1675. 


YN a Suſpenſion of multiple poinding, at the inſtance of Mr, James Eleis 
of Stainhopmilns againſt John Hall and the other Creditors of Miſtreſs 
Maſterton and againlt the Creditors of James Maſterto ;, It was Found, that 
Miſtreſs Maſterton the Relict, not being confirmed Executrix Creditrix to 
her Husband; her Husbands Creditors are preferable as to any Goodsand 
Debts extant and undiſpoſed of, which belonged to her Husband ; In re- 
ſpeQ albeit the Right of the ſame was eſtabliſhed in the perſon of the Exe- 
cutrix, yet they did pertain to her as Executrix, and as having a Truſt 
and'Office ; Andto the effect the Teſtament may be Execute ; and what 
is confirmed ſhould be made forthcoming to all Parties having Intereſt ; 
and conſequently to the Defuncts Creditors, and not her own: And the 
Executrix has not an abſolute property in the Goods confirmed, but only 
qualified and for Adminiſtration, and to the ef<Ct foreſaid. 

2. It was Found, Thata Servant, for his Fies, is not priviledged and 
preferable to other Creditors. 

3. James Maſterton having granted a Bond for payment of a conſiderable 
Sum, after his own and his Wites deceate, in caſe he ſhould not have 
Children of his own Body ; Ir was Alledged, That the ſaid Bond, being 
withoutan Onerous Caule, and not being effectual until after his deceaſe, 
as ſaid is, and failzicing of Heirs of his Body ; was of the nature of dona- 
tio mortis cauſa, and could not affect the Relicts part: Whereunto It was 
Anſwered, that the ſaid Bond being e? when he was 27» lege pouſtie, 
and had power as Dominus to diſpoſe of his Goods, or to grant Bonds 
which might affect the ſame; The Relict could have no Legitime, but 
of the free Gear ; the ſaid Bond and other Debts being ſatisfied. 

Some of the Lords were of the Opinion, that the Bond ſhould affect 
the haill Goods: But others thought that ir ought to affect only the De- 
functs part ; ſeing thereis a Commumon betwixt Husband and Wife ; and 
albcit the Husband is ſaid to be Dominus, and has full Adminiſtration of 
the ſame, ſo that he may diſpoſe thereof, and grant Bonds for Onerous 
Cauſes; yet he cannot,in prejudice of the Communion and the Wites In- 
tereſt foreſaid, diſſipate and give away the {ame by fraudulent Donati- 
ons, of purpoſe to prejudge either the Relict or the Children of their Le- 
gitime : But this point was thought fit to be heard and debated iz pre- 
fentia. 


D. 303. Forbes of Colloden contra Roſs and others. 
, 26. November 1675. 


Decreet, at the inſtance of Forbes of Colloden againſt Robert Roſs and 
A others, before the Commiſlar of Roſs; being queſtioned upon 
that Ground, that the {aid Commiſlar had committed Iniquity in Repel- 
ling Relevant Declinatures ; whereot one was upon the account of his Re- 
lation to the Purſuer, being the Commitſars Uncle: And an other was 
upon account of the nature of the Action, Alledged not to be conſiſtorial ; 
and the ſubject of the Proceſs, tho it had being proper otherwayes, yet 


being 
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being far above the Sum of 200 Merks,was ſuth;as by the Regulation, the 
Commaiſlar could not be Judge in: And likewayes in reſ-e&, that the 
Commiſlar. did aſſume to himicIfa Power ro modify a great Sum, extend* 
ing to above 6900. lib. tor the Charges the Purſuer had been ar in pro'es 
cuting a Plea by warrand of the Detenders, and wherein he and they 
were concerned : And the {aid Modification was upon no other Probatis 
on but the Purſuers Oath ; and that the modifying of ſo large a Sum did 
belong ex n0b;li officzo to the Lords of Seſſion privarive. + 

Some of the Lords were of the Opinion, That the Commiſſar,notwith- 
ſtanding of the Relation foreſaid, could nor be declined ; ſeing there is no 
ſtatute that Judges may bedechned upon that account : And: by the A&t 
of Parliament 212. XK, Ja. 6. His 14. Parl, Anext the Declning of the 
Lords of Seſſion ; There 1s no other Relation that can be a Ground of Decli- 
nator,but where the Judge is related toeither of the Parties, as Father, Bro» 
ther,or Son : And yer others were of the Opinion,that a Nevoy,being of ſo 
near Relation, may and ought to be declined ; In reſpect by the Com- 
mon Law, perſons of that Relation are molt ſuſpect; and cannot be 
Judges: And by the faid Law, a Judge may -be declined upon any 
Ground that may decline a Witneſs ; and there 1s more reaſon to decline 
Judges than Witneſſes, ſeing there may be penury of Witneſſes, and 
they may be ſo neceſlary,tho related to the Parties, that others cannot be 
Found : And theſaid A&t of Parliament, as all As of Parliament; elpe- 
cially ſuch as are correQtory Juris communis, ought to be taken ſtrictly ; 
and cannot militate, bvt in the caſe therinintended and exprelt: And 
the ſaid Actis upon ſpecial conſiderations, 1n Relation to the Lords of Sef. 
ſion, and particularly, of the Eminent Integrity that is preſumed, and 
ought to be in the Supreme Judicatory. 

The Lords, without entering upon the Debate of the ſaid other points, 
turned the Dcereet in a Lybel. Forres Reporter. Clerl:; 


D. 304. Anderſon of Dowhill contra Lowes, 
394 
27. November. 1675. 


of Council and Seſſim. 


[J/ 'Hiam Gibſon did Diſpone to William Norvel his Son in Law and Ek- 
zabeth Gibſon the ——_ Daughter, certain Aikers near Glaſpow'; 
which thereafter the faid William Norvel did Diſpone to Thomas Norvel his 
Brother ; And by a Right from the ſaid Thomas thereafter did pertaia ro 

Anderſon of Dowhill. | | 
But John Lowes, having thereafter Marryed the faid William Norvels 
Relict Eliſabeth Gibſon, and having,upon an Aſſignation to a Debt of the 
faid William Gibſon, adjudged the laid Williams Right trom his Appearand 
Heir: And having purſued an Improbation and Reduction of Dowhills 
Right; and in ſpecial of the foreſaid Diſpoſition made by the faid William 
Gillen to the ſaid William Norvel; Dowhill was forced to purſue forprov- 
ing the Tenor of the ſaid Diſpoſition, which was out of the Way 3 and 
which he pretended to have been in the Hands of the ſaid Elizabeth Gib- 
ſon; and to have been abſtracted by the ſaid John Lowes her ſecond Hus- 
band, intending to patch up the Right foreſaid ;' And theſe Adminicles 
bein Lybelled, viz. That the ſaid E/;zabeth G:b/ſon , being purſued at the + 
inſtance of the ſaid Thomas Norve! before the Court of Gla/gew, for Exhi- 
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bition of that Diſpoſition ; the ſaid Elizebeth, for obtaining a Suſpenſion of 
the Decreet of Exhibition recovered againſt her, did confign in the hands 
of Henry Hope the ſaid Diſpoſition and other Writes ; and that thereafter 
the faid Thomas Norvel, upon the ſaid Diſpoſition, did obtaina Decreet Ky 
nitionis cauſa, before the Bailhes of Glaſgow; In which the ſaid Diſpoli- 
tion is mentioned as produced : And thereafter the faid Thomas did alſo 
obrain an'Adjudication of the ſaid Aikers, wherein alſo the ſame was pro- 
duced : And that there is an atteſted double of the ſaid Diſpoſition, 
which is written by James Galbraith Agent, and atteſted by rwo famous 
Notars. 

The Lords admitted the Summonds to Probation ; And diverſe Wit- 
neſſes being Examined, and in ſpecial the ſaid James Galbraith, and theſe 
who were Servants to the Clerk of the Court of Glaſgow, the time of the 
obtaining of rhe ſaid Decreets Cognitionis cauſa, Adjudication, and others : 
After much debate, before adviſing, iz prz/ſentia, and amongſt the Lords 
themlelves; Some of the Lords were of Opinion, that purſuites,of the na- 
ture foreſaid, w_ of ſo great importance, and tending to make up a 
Right to Lands which may be of great value;The Adminicles ought to be 
in Write and moſt pregnant; and that in this caſe, tho there might be 
ground of preſumption, yet it cannot be ſaid, that thereare clear Admi- 
nicles in Write} In ſua far as the atteſted double cannot be conſidered as 
an Authentick Write, and it wants adate: And as to the Decreet of 
Adjudication, tho it mention the produCtion of the Letters of Diſpoſition, 
yet it appears by the Depolitions of the Witneſſes, and it was granted at 
the Barr, that the principal Diſpoſition was not produced, but only an 
atteſted Double, and needed not to be produced ; rhe Decreet cogn:tionis 
cauſa being ſufficient to inſtrutt the Purſuers Title in the Adjudication : 
And as tothe Decreet Cognitionis canſa,that itis not a ſufficient Adminicle, 
ſeing both it and the Decreet of Adjudication,bearing the ProduQtion in 
the ſame Terms, there might have been the ſame miſtake in the De- 
creet Coonitionts cauſa, that is confeſt to have been 1n the Adjudication, 
viz. That the Atteſted double being only produced, yet the ProduQtion 
is made to bear the Diſpoſition ; and rhere being ſo ſhort a. time betwixt 
the Decreet Copnitionts cauſa whith was the 13. February, and the Adju- 
dication which was on the 24. of the ſame Moneth, it is to be preſumed 
that the atteſted double has been produced in both: And feing in ſuch 
purſuits for proving of Tenors ez geſts veritas ought to be proven; yet 
it does not appear, by the Teſtimonies of any of the Witneſſes, that they 
knew thatthere was a Diſpoſition truely ſubſcribed by the ſaid 1/;1liam 
Gibſon to the {aid William Norvel;and a pretended Diſpoſition might have 
been produced the time of the obtaining of the ſaid Decreets ; and might 
be truely doubled ; and yet beafalſe Write: And it were of a dange- 
rous conſequence, upon ſuch pretences and Adminicles, to make up an 
Authentick Write, to have the force of a principal Diſpoſition as to all 
effeQs; eſpecially it being conſidered, that even Extratls do not ſatisfy 
in Improbations, tho out of the Regiſters of the higheſt Judicatories; by 
reaſon that Parties concerned will be prejudged of the means and indi- 
red Articles of Improbation, arifing upon the ſight and produQtion of 
principal - Writes, -by compareing Hand-Writes and Subſcriptions and 
others: + And if Tenors, being made up, ſhould be of more force than 
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Extrafts, there ſhould be the ſame Inconvenient and hazard tv the 
People ; and a Door ſhould be opened to contrivances, if after Papers are 
produced in Judgement, they ſhould be deſtroyed of purpoſe, and the 
Tenors of the ſame {ſhould be thereafter made up by a Decreet, which 
ſhould ſatisfy the ProduCtion in Improbartions. 

The Lords thought fir again to Re-examine the ſaid James Galbraith, 
before they ſhould proceed to Sentence : Viae 15. February 1676, inter 
eoſdem. 


D. 305. Blair contra Kinloch. 30. November 1675; 


R. George Blair, being called in an Adjudication at the inſtance of 
Kijnloch of Gourdie, as Superior of the Lands craved tobe Adjudg- 

ed; did alledge that they could not be Adjudged, becauſe they did be- 
long to him by a Diſpoſition and Reſignation thereupon ad remanentiam : 
It was Anſwered, That Adjudications are now 1n place of Comprylings ; 
and as ſuch Debates were not competent againſt Compryſings the time of 
the deduceing of the fame, ſo they ought not to be admitted againſt Ad- 
judications ; | Opn Comprylers and Adjudgers do Adjudge or Compriſe 
upon their own hazard : And it the Debitor has any Right or Intereſt, 
it ought to be Adjudged ; and it he has none, there is no prejudice ro any 

r{on. 

The Lords Found, That there being no Competition of Creditors, and 
no hazard of retarding the Purſuers Diligence upon that account ; the 
Defender being called might propone the faid Defence ; and ought ' not 
to be put to Trouble and Charges to appear in any other Proceſs for Mails 
and Duties, or Removing ; Eipecially ſeing he was content, that if the 
Purſuer had a ReduCtion, as he prerended, of his Right, that it ſhould be 
diſcuſt preſently ; and tho he had no ReduQtion, that what he could ſay 
againſt his Right ſhould be heard and difcuſt by way of Reply. Forret 


Reporter. 
D. 306. Mr. Vanſs contra Sandilands, 1. December 1675. 


N thecaſe abovementioned 18. and 23. of November, Vanſs contra Sandis 
lands. Tae Lords having Examined the Servants of the Tolbooth and 
Captain Martines Wite, Founa that Mr, Vanſs being tree of any ſuſpition 
of Fraud, or Knowledge and acceſſion to the eſcape of Captain Martiz ; 
ought not to be Lyable to any hazard for the ſame. 


D. 307: Barclay contra Arbuthnet. 3. December 1675. 


Ollonel Barclay, having produced #z termino a Relaxation unregiſtrate, 
& , for proving a Defence, Founded upon the Relaxation. It was Allea- 
ged before the Lord of the Outer-houſe, thar the Term ought to be cir- 
cumduced : Whereunto It was Ax/ſwered, That it could not be circum- 
duced, fmce he had Jroguery the faid Paper, and Avi/andum ought to be 
made, that the Lords might adviſe, whether it proves or.not. 
i. The Lords Found, That in ſuch Caſes, where poſſibly a blank Paper,or 
a Paper of another narure than that which was to be produced, is produ- 
ced iz termino; the Judge may and ought to circumduce the T erm ; 
*where it is evident, that ſuch Papers are produced, not to ſatisfy, but to 
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delay and abuſe the Judge : But in this caſe, ſeing it was found, That 
Collonel Barclay had produced ſufficiently .ad victoriam cauſe, fo that there 
may be ſome ground of doubt and debate ; The Lords Found, That it was 
competent only the time of the adviſing. Gosfoord Reporter, 


D. 308. Lady Mouſwel contra the Creditors of Mouſwel, 
eod. die. 


Þ a Suſpenſion of multiple Poinding againſt Agnes Rome Lady Mouſ- 
well and her Children, and Dowglas of Dornick, and the other Creditors 
of Moaſwell; The ſaid Lady deſired to be preferred for an Annualrent of 
1000. merks yearly, wherein ſhe was infett : It was Anſwered by the Cre- 
ditors, that {he had Right only to an Annualrent of 800 merks yearly, hav- 
ing reſtricted her ſelf ro 800. merks , by a ContraQt and Agreement be= 
twixt her and her freinds of Mouſwell: Whereto It was Repiyed , That 
the Reſtriftion was perſonal in favours of the Heir of Mou/well , and intui- 
t« of the Obligements contained in the ſaid ContraQt ; that the Friends 
ſhould undertake the Sums mentioned in the ſaid ContraQt reſpettive which 
they had not done: And albeit It was Daphed, that the Minute does 
bear a poſitive and abſolute Reſtriction, and Renounciation of 200 merks, 
and that there is no Proviſion or Clauſe irritant in the Minute, that if the 
Obligements upon the other Contracters were not fulfilled that the Reſtri- 
fon ſhould be void ; Yet The Lords preferred her for the whole Annual. 
acnt , Notwithſtanding of the Reſtriction toreſaid : Which appears to 
be hard , Seing ſome of the Creditors, who did compete withthe Lady, 
were not ContraQters and obliged by the ſaid Contratt ; And the foreſaid 
Reitriftion was not in tavours of the Creditors who were obliged by the 
aid Contra&t , but in favours of her Son the Heir; And the benefite there- 
of doth accrue to his Creditors who had compryſed ; and does in effe&t 
' redound to the advantage of the Heir and his Succefſors ; Seing the Cre. 
ditors will be the more eaſily ſatished, the burden of the Ladies Liferent 
being reſtricted, as ſaid 1s: and the other Creditors, who had not fultilied 
| their Obligements, may be purſued for implement of the ſame: And it 
is a great inconſequence, that becauſe they had nor fulfilled their part, that 
there/ore the Ladies part, which was fulfilled and execute, ſhould become 
void: and the pretence, that the ReſtriCtion foreſaid was cauſa data non 
ſecuta 18 of no weight; ſcing the cauſa was the Obligement of the Credi. 
tors, Which they might be compelled to fulfil. ton Reporter. 


D. 309. Cuninghame contra Maxwel. eod. die. 


Bond being ſuſpended upon a Reaſon of Compenſation, viz. That the 
Suſpender had deburſed diverſe Sums(conform to an Accompt)for the 
Charger : and the faid Reaſon being referred to the Chargers Oath, and, 
deferred back again to the Suſpenders Oath ;. it was debated among the 
Lords, a quo tempore Compenſation ſhould be ſuſtained ; whether from 
the time of the deburſements, or from the time the ſame was liquidat and 
cleared by the Suſpenders Oath. And it was Foxnd, Thar Compenſation 
ſhould be ſuſtained from the timeof the Deburſements: ſeing the taid Sums 
then grew to be due, ® 
| Ds 
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Debts being illiquid, either becauſe not conſtitute by Wr'te or Decreet: 
or becauſe they are not due in Money but 1n Victual, or ſuch like; which 
muſt be liquidar, as to the Prices and Value, before there can be any Cxe- 
cution for the ſame; the Queſtion may be of greater difficulty as to the laſt, 
ſeing compenſatio 1s ſclatio, and ipſo jure minuit ; whereas a Debt in Mo- 
ney, cannot beſa.d to be payable, and tar leſs to be payed in ViQtual, un- 
leſs the Creditor be content to be ſatisfied that way. 


D. 310. Dalling contra McKenzie, 7 December 1675, 


A Woman is underſtood to be preprſita negotiis domeſticis; fo, that for 

the Proviſion of her Houſe, ſhe may take from Fleſhers and Baxters 
and others ſuch Furniſhing as 1s neceſſary : and her Declaration and Oath 
may be taken, and ought to be truſted as to the ſame: and the Husband 
is preſumed not to know the particular Quantities: and theſe who do tur 
niſh, are not oblidged to enquire , whether her Husband has given her 
Money ſufficient to provide his Houſe, it ſhe be a Perſon that is nor inhi- 
bite : ſeing the Husband has a remedy, it he has any ſuſpition that ſhe may 
abuſe and wrong him, and may inhibite her. G/endorck Reporter. 


D. 311. Sheriff of Perth contra eo4 die, 


I T was Found, That the late Proclamation, remitting Fines due up- 
on the contraveening of Penal Statutes, ought to be extended to Ryors 
and Fines, upon the committing ot the lame betore the ſaid Proclamation; 
the Perſons being thereafter Convict betore the Sheriff, Glendorch Re- 


porter. 


D. 312. Lord Arniſtoun contra Patrick Murray of Deuchar. 
8. December 1675. 


Hen Lands are pretended ro be thirled to a Mill, the Hetetor has 
ood intereſt to purſue an Improbation againſt the Heretor 
of the Mill of all Rights and Writes, bearing expreſs conſtitution of the 
ſaid Servitude: But that General,viz. That the Detender ſhould produce all 
Writes,which may import Thirlage, ought not to be ſuſtained; in ref] 
there may be Writes impo'ting Thirlage conſequentially, which the De. 
fender is not obliged to know,what the import of the ſame may be; and 
it were hard, that upon pretence of ſuch an Intereſt, rhe Defender ſhould 
make his Charter Cheſt patent to the Purſuer : and the Purſuer has a Re- 
medy, if he apprehend that the Defender may trouble him, upon pretence 
of Writes, which may import conlequentially Thirlage, he may force 
him to produce the ſame, by intenting a negatory Action and Declara- 


tor of Freedom. 
D. 313. Laird of W, amfray. eod. die, 


'] HE AQ of Parliament againſt ProteCtions. 34.Seſſ. of His Majeſties 1/7. 
Parl. Cap. 3. giving Power to the Lords of Seſſion, and Exche- 
ver, Privy Council, and Juſtice General, to grant ProteQtions to per- 

7 ws {urmoned to appear before them; is only to be underſtood in that 


Qqqqq caſe, 
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caſe, when they are obliged to appear perſonally to give their Oaths, or to 
be Witneſſes ; and cannot appear by. Procurators: And fuch Protections 
ought not to be granted upon pretext,that Proceſlesof Compr and Reckon- 
ing andothers cannot be managed without their own preſence: And this 
was Found upon a Bill given in by Johnſtoun of Wamfray ; whereby he de- 


fired a Protettion. ; BE 
And yet it is thought, that in ſome caſes, where it is evident that there 


isaneceſſity of the Defenders preſence togive Information in the point of 
FaR, eſpecially in _— Actions of Compt and Reckoning, ProteQtions 
ought to be granted. 


——. 


D. 314. Veitch contra Hamilton. 9. December. 1675. 


General AQtion of Comptand Reckoning, at the inſtance of Pupils and 
Minors Poſt tutelam & curatelam, againſt their Tutors and Curators, 
is not conſiſtorial and competent to be purſued before the Commiſlars ; 
where the import of the Action exceeds the Sum and value to which the 
Commiſſars may be Judges: And the pretence;thar there are diverſe Ar- 
ticles, and none ofthem doth exceed the ſaid Sum is of no weight; ſeing 
the Reply of articulatus Libellus 1$ ny inthe caſe, where the Debitor is pur- 
ſued for diverſe Sums, which in effe£t reſolves in diverſe Actions: Where- 
as att io tutele is but one general Action and upon one Ground, viz. The 
Defender is Lyable as Tutor and Curator, whatever and how many ſo- 
ever the Articles of Intromifſion be : And upon the Ground foreſaid, the 
purſuite before the Commiſlars was Advocate. Newbyth Reporter. 


D. 315. The Creditors of fames Maſtertoun, and of his 
Reli& Alice Thine. eod. die. 


Y our Cuſtom and the Cuſtom of diverſe other Nations, tho there be 

a Communion betwixt a Husband and aWiteasto Moveables;yet the 

Husband dureing the Marriage has not only Adminiſtration, but is Do- 

minus attu; and may diſpoſe ofthe ſame, not only for Onerous Cauſes, but 

by way of Donation ; and the Wife has only a m_ and Intereſt habitz; 

which exit in 4itamafter the Marriage is diſſolved ; as to all the Move- 
ables belonging tothem, the time of the Diſſolution. 

And yet1fthe Husband diſpoſe of his Moveables iz fraudem, and of 

urpoſe to prejudge the Wife, and to evacuate her Legitime and part of 
the Moveables ; as was Alledged in the caſe in queſtion ; the circumſtan= 
ces being ſuch as didevince the Husbands fraud and purpoſe to ſettle his 
Eſtare upon his near Relations after his Death ; in prejudice of the Wifes 
Intereſt ; ſuch Donations will not be ſuſtained. 

The ſaid James Maſtertonnx, having made a Diſpoſition in favours of his 
his Wife, with the burden of his Debts, ſo thar his Creditors ſhould not 
be prejudged ; but that the ſaid Right ſhould be affteQed with the ſaid 
Debts; It was debated among the Lords, what the import ſhould be 
of the {aid Clauſe; and it the Creditors of the Husband had thereby a 
real Interft in the Goods; or only a perſonal Action againſt the Receiver 
of the Diſpoſition: And it was thought, that the Goods being extant and 
undiſpoſed of; the Receiver of the Diſpoſition with the ſaid quality, was 
inthe caſe of a Truſtee or Executor : And the Creditors of the Husband 
com 
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competing, upon their Dihgence, to aftect theſame with theſe of the Wite, 
would be preferable: But it they were diſpoſed of by the Wife, tho the 
price be not employed for rhe uſe of the Creditors, tho they be extant 
the Husbands Creditors has no Intereſt intheſame; ſeing the Wife was 
Domine and might ſell the fame; and Buyers finding her in polleſion, 
are not concerned toenquire what way ſhe ſhould employ the price. /ide 
infra 17. December 1675. Thomſon contra Eleis. 


D. 316. Scot contra Kennedy. 10. December. 1675. 


 Farher, or any other perſon diſponing his means, may qualify his 
| own Gift ; and in ſpecial with that Proviſion, that if the perſons 
be Pupils or Minors, the ſame ſhould be Adminiſtrate by the perſons 
named in the ſaid Diſpoſitien ; *and yer theſe, in whoſe favours the Diſpos' 
ſition is made, may choole Curators, who will have the Adminiftration 
of any other Eſtate belonging to them : Bur if they be Paberes their per-' 
ſons are free; and neither of the ſaid Admmiltrators can pretend to the* 
keeping of them, q#14 curator datur rebus, 


D. 317. McKneiſh contra Bryce and her Husband. 
eod, die, 


Woman being purſued upon a Bond; and having alledged, that it 
A it was Null, becauſe ſhe was ve/fi#a viro: The Reply, that ſhe 
promiſed payment after her Husbands deceaſe, tho the Sum was only 
100 (ib. Scots, was Found not to be probable by Witneſſes. Glendoich 
Reporter. 


D. 315. contra 16. Decem. 1675, 


= HE Lords Found, That a Merchant being in uſe to furniſh diverſe 
Years ; That a current accomprt did not preſcrive; Tho ſome were 
of Opinion, that the At of Parliament bearing no diſtinftion; the Ar« 
ticles of Accompt ought to preſcrive trom their ReſpeRtive Dates ; Seing 
otherways the A of Paihament may be eluded, both in the caſe of 
Compts and other caſes, which preſcrive by the Act. MNewoy Reporter. 


D. 319. Wilſon contra Deans. 17. December. 1675. 


JT was Found, That a Woman keeping a Shop, and Traffiqueing as a 

Merchant with the knowledge of her Husband, he is Lyable for 
Debts Contracted by her, upon the account of her Traffique, Att:one 
inſtitoria, Forret Reporter. 


D. 320. Thomſon contra Mr. Fames Eleis. eod. die, 


H E Lords Found, In the caſe ofa Right of Moveables, granted by 

a Husband to his Wite with the burden of his Debts, and a Provi- 

fion that they ſhall be affected with the ſame, That the property of the 
Goods is ſettled inthe perſon of the Wite; ſo that ſhe may diſpoſe of the 
ſame: Andtheſe who acquire Right thereto are not concerned to en- 
quire, 
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quire, whether the price be converted to the uſe and fatisfaction of the 
Creditors; who will have a perſonal Action againſt the Wife : So that ſhe 
will in effect be in thecaſe of an Executor and I ruſtee: But if the Goods ſo 
affected beextant, the Creditors of the Husband will be preferable to the 
Wifes proper Creditors; her Right being fiduciary (as faid is) and to 
the uſe foreſaid. Preſentia. Vide ſupra 9g. December 1675. The Creditors 
of James Maſtertoun. 


D. 331. contra 21. Decem. 1675, 


A Father having made a Diſpoſition in favours of his Son, reſerving his 
own Liferent, with power likewayes to diſpoſe of what he had pro- 
vided ; did appoint certain Perſons as Curators, and to have Adminiſtra- 
tion of what he had provided, dureing not only the Pupillarity, but the 
Minority of his Son ; and nevertheleſs his Son, having choſen Curators 
after bis Pupillarity, there was a Competition betwixt the faid Curators, 
and the Perſon appointed by the Father to Adminiſtrate. 

The Lords Found, That the Son, as to his Perſon, was not i» poteſtate 
of either of the ſaid competing Curators ; feing Curator von datur perſone 
ſed rebus: and as toany other Eſtate, belonging to the Minor, any other 
way than by the Proviſion of his Father, the fame was to be governed by 

the advice of the Curator, named and choſen by himſelf. 
 Butthe Lords demurred as to that Queſtion, viz. Whether the Father 
might affect the Right granted by himielt, with the Quality and Proviſi- 
on toreſaid, that the Perſon named by him, ſhould have adminiſtration 
of the Eſtate diſponed by him: And ſome were of the Opinion, that there 
is a difference berwixt a Stranger and a Father; in reipe& Strangers are 
not obliged to give; and what 36 are pleaſed to give, they may affect 
and qualifie rheir Right thereof /ub modo, and with what Proviſions they 
think fit; whereas a Father has a Duty lying upon him in nature, to pro- 
vide his Children; and by the Law he may name Tutors to his Children; 
but after Pupillarity, he cannot put them under the power of Curators, 
without their own conſent: and if this practice ſhould be allowed, there 
ſhould hereafter be no election of Curators: They did alfo conſider, that 
the Right granted by rhe Father, was 1n effect donatio mortis cauſa, ſein 
the Father retained poſſeſſhon, and a power torevock: And it Genes 
that as the Farher could not in Teſtament make Curators, ſo he could not 
do the ſame by a Legacy, or any ſuch Donation mortis cauſe. 


D. 322. Mr. of Kae contra Dumbyth. 8 February 1676. 


Þ a Spuilzie, at the Inſtance of the Maſter of Rae againſt Dumbyth, Ic 
was Alledged, The Purſute was preſcrived, becauſe not intented with- 
in 3. Years; fo that it could not be ſuſtained to give the Purſuer Jaramen- 
tum in.litem and violent Profits. It was Replyed for the Purſuer, That 
long within the 3. Years, a purſute tor Depredation had been intented, 
betore the Juſtice; Which being of a Higher Nature, and including Vir- 
tually, and in conſequence, the conclufion of Reſtitution and Profits, was 
a ſufficient Interruption as to this purſute. 

The Lords, notwithſtanding Fora, the purſute preſcrived. Newbyth 
Reporter. Mr. Thomas Hay Clerk. 


D. 323. 


—— 
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D. 323. Riccarton Drummond contra eo, die, 


T7 E Lords Found, That a ſpecial Service in an Annualrent, doth giVe 

Right to Heretable Bonds, and all other Heretable Eſtate, whereups 
on lafelment did not follow; and includes a General Retour, as Homo 
doth include Animal. Newbyth Reporter. Hamilton Clerk, 


D: 324. contra eod. die. 


"HE Lords Found, That when Creditors did compear in Adjudicatis 
ons, not being, called ; they ought to be admitted with that quality, 
that ſince the courie of the Adjudger is {topt by their Compearance, the 
Adjudger ſhall be in the fame cafe as to any Adjudication at their inſtance, 
as if both Adjudications were within year and day, 


D. 325. Colledge of Aberdeen contra ed, die, 


f - HE Colledge of Aberdeen, having Right by A@ of Parliament, to 
the Vacant Stipends within the bounds thereinmentioned; purſues 
for a Vacant Stipend : the Biſhop'of Roſs compeared and alledged, That 
the Kirk was his Menfal Kirk, 10 that there could be no Vacant Stipend. 
The Lords Found, That the Colledge ſhould have Right to any Stipend 
that belonged to the former Miniſters, either modified to them, or of which 
they have been in Poſſeſhon : and that it was conſiſtent, that the Kirk 
ſhou!d be Menla!, anfl yet the Miniſter ſhould have a Stipend, and that 
the gurſuers ſhouid have Right thereto, being Vacant. Craigie Repor« 
ter. 


D. 326. contra 9. February 1676, 


N a Suſpenſion, a Reaſon of Compenſation is lybelled, viz. 'That the 
| Charger was debitor to the Suſpender upon account of a Fraught; and 
it was offered to be proven by the Chargers Oath, that he was ſo Debitor ; 
and by Witneſſes what the Fraught extended to 

The Lords Found the Letters orderly proceeded ; and that Compens 
fation was de /iquido in liquidum, and not de liquidando by Witneſles, 


D. 327. contra cod. die, 


A Purſute was intented for a Sum of Money, which the Defender was 
obliged by his Promiſe to pay, in caſe he ſhould be married ; 
having gotten from the Purſuer in the mean time a Piece, which the Pur- 
ſ,ecr was to looſe, in caſe the Defender ſhould not be married. 
The Lords ſuſtained the Purſute: Tho ſome of their Number were of 
the opinion, that /porſiones ludicre,of the Nature forclaid, ought not to be 
allowed. Strathurd Reporter. 


D. 328. Sir Patrick Nisbet contra Hamilton, eod. die. 


AT the Lands of a Debitor were denounced to be compryſed; a vo+ 
luntar Right was granted by him, of an Annualrent out of the lamen 
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Lands, for an Onerous Cauſe; whereupon the Annualrenter was infeft by 
a publick Infefttment, betore any Intettment upon the Comprifing : and 
there being upon the forefaid Rights a Competition betwixt the Com» 
priſer and the Annualrenter : It was Alledged, That after the Lands were 
denounced;the Debitor could not give a voluntar Right of the ſame bein 
litigious, and afteQed with the Denounciation : And on the other part, it 
was debated, that the Debitor, not being inhibite, might give a voluntar 
Right for an Onerous Cauſe, and the firſt confuwmate Right ought to be 
referred. 

c he Lords, In reſpe& it was pretended there were contrary Deciſions, 
Thought fitt, not to give Anſwer, until theſe ſhould be conlidered, 


D. 329. Park contra Ryſly. eod. die, 


Tennent having ſold Nine Score of Sheep, and the ſamen being ca- 

ryed off the Roum where he was Tennent; the Maſter of the Ground, 
by Warrand of the Sheriff, as having therein the Right and Intereſt of a 
tacite -Hypotheck, did ſeiſe upon the fame. 
The Lords Found, That neither the Maſter nor the Sheriff, withour citing 
the Partie, could ſeiſe upon the {aid Goods, not being upon the Maſters 
Ground; nor give Warrand to that purpoſe: And yerſeing quevis cauſs 
excuſat a ſpolio, they reſtricted the Purſute tro wrongous Intromiſſon : 
and allowed to the Maſter his Detence for Retention of the Goods,until he 
ſhould be payed of his Years Duty.. Newbyth Reporter. Hamilton Clerk. 


IIS x contra eod. die. 


£ þ HE Right of a Wadlſet being compriſed, the Compriſer did require 
for the Sum dye upon the Wadfſer ; and purſued the Repreſentatives 
of the Debitor: 1 was Alledged, forthe Detender, Thar he could not pay 
the Money, unleſs the Purſger ſhould put the Defender in Poſſeſſion of 
the Lands: It was Anſwered, That the Purſuer not having poſſeſſion him- 
ſelf, and having looſed the Wadiet by Requiſition, he could not put the 
Defender in poſſeſſion : and the Defender might have taken poſſeſſion by 
his own Right: and it was enough that he was content to renounce the 
Wadſet; eſpecially ſeing neither the Purſuer nor his Author had done any 
Deed to put the Defenders in worſe caſe asto Poſſeſſion ; and the Poſſeflion 
was apprehended and {till continued by an Anterior Compryler : and the 
Purſuer had obtained a Declarator,finding the {aidCompryling to be fatisfy- 
ed and extin&t, ſo that the Defenders might eafily recover Poſleſſion. 
The Lords notwithſtanding Found the Alledgeance Relevant, and that 
the Purſuers ſhould put the Defenders in poſſeſſion. 


D.331. Grant contray Barclay. 10. February 1676. 


I a purſute upon a Paſſive Title of Behaving ; It was Alleaged, that 
before intention of the cauſe the Defender had gotren a Gitt of the De- 
funQs Eſcheat. 

The Lords, Upon Debate amongſt themſelves, Found, that albeit the 
Gift was not declared, yer it purged the Defenders vitious Intromiſſion ; 
being before rhe intention of the Cauſe ; and that the Defender,having the 
Goods in his hands, needed not a Declarator, =y 

Us 


of: Conncil-and Seſſron. 159 


This ſeemed hard to ſome of the Lords, In reſpe& by our Cuſtom there 
being two wayes adeund; hereditatem, vis. exther by a Service or by In- 
tromiſſion was the DetunAs Goods that were 1n his poſleffion : -Fhe Ap- 

carand Heir, by medling with the Goods, ger:t Je pro herede ; Andie by 
has Intromiſſion having, declared his intention - alle tully as if he:-were 
ſerved Heir ; /eme/ heres cannot ceaſe to. be Heir; :rhere being Jus qazſi- 
tum to the Creditors as to a Paſhve Title againſt him. © 2. The pretence, 
' thatthe Defender isin the ſame caſe, as it there were an Executor con. 
firmed before the intention of the Caule, is of no weight ; Seingz the De- 
fence upon the confirmation is ſuftained ; becauſe there is a perign againſt 
whomthe Creditors may have Action, which is notin the Caſe of a Do- 
nator.  - $:” A Donator has no Right without a [nib Leclaratos; :. And 
tho, when the Donator has the Goods in his hand;' there n:eds nota ſpecial 
Declarator ; yet, for declaring his Ri ht,there muſt. be a general one; 4 
As to that pretence, that'the Defender cannor be Lyable as Intrometter 
with the Defuns Goods, becauſe they belong to the Fisk and not to 
him ; It is Anſwered, That the Goods being in the potſeſſion of che ve. 
fun&; the Appearand Heir thereafter medleing with the ſame eo ip/o adit; 
and the Creditors ought not to'be put to debare, being heis in Poſſeſſion: 
And if a perſon ſhould be ſerved ſpecial Heir'to the Defun, tho the e- 
tuncts Right were reduced and rhe Fzreairas could be inazis as to the 
benefite, yet the Heir would be (till Lyable. Mr. Thomas Hay Clerk. 


D. 332. Mcquail contra Mcmillan: eod. die. 


A Purſute being intented againſt the Wife as univerſal Intrometter to 
4X aDefunct, and her Husband. pro intereſſe; and the Wife havin 
deceaſed: It was Found, that the Husband ſhould not Lyabke, —_—_ 
it were proven, that he had Intromifſion with the ſame Goods; upon 
the Intromiſſion with which the former purſute was intented againſt his 
Wite. | 

This was not without difficulty: And upon debate amongft the Lords, 
tho it was not the preſent caſe, yet the Lords enclined to be of the Opi- 
n.on, that the Husband, having gotten a 'Tocher ad /u/tinenuda oners Ma- 
trimonij ; If the Wite had any other Eſtate, whereunto the Husband 
had Right Jwre Mariti, he ſhould Lyable i» quantum locupletior, Newvoy 
Reporter. Robert Hamilton Clerk. | 


D. 333- Alexander Abernethie contra Arthur Forbes. 
eod. die. 


HE Lord Saltoun having given a Bond of 20000 Merks to Alexan- 
der Abernathie, upon account of his Service, and of the Service 
done by his Brother James Abernathie: Thereafter the ſaid Lord Sal- 
toun did grant a Bond, making mention that the Lands of Auchincleuch be- 
longed to him and his Authors, and that the ſaid Alexander had been 
Inſtrumental to obtain a Reduction of the Rights of the Eſtate of Salton, 
to the behoof of the ſaid Lord Salton; and therefore obligeing my Lord 
Saitoun to Infeft him in the tad Lands. 
The Lords Found, That the iaid Bond, being after the former. and for 
the Cauſes forefaid, and having no Relation to the ſaid former Bond of 
| 20000 


_ Deciſions of the Lords 


20000: Merks, that it ſhould be in ſatisfaction of the fame; Could nor be in- 
terpret to be in ſatisfaction thereof: And the Brockard Debitor non preſu- 
mitur donare does not militate in this Caſe; Seing the Lord Selton was 
in a.capacity to give both the ſaid Bonds, by way of Donation : and the 
queſtion was not betwixt the ſaid Alexander and the Creditor, but be- 
twixt another perſon to whom thereafter he had gratuitouſly Diſponed 
| his Eſtate, I» preſentia. 


D. 334. Gibſon contra Fife, 112. February 1676, 


Woman having lent 100 Merks, upon a Blank Bond; and the ſame 

being loſt: The Debitor was purſued tor payment of the ſaid Sum; 

and did confeſs that he had truly borrowed the Money, and granted the 

Bond Blank; and he was willing to pay the ſame, being ſecured againſt 

any purſute, at the inſtance of any perſon, who might have found the ſaid 
Bond, and filled up his own name therein. 

The Lords thought the caſe to be of great difficulty and import, as to 
the preparative; that praQice of granting Blank Bonds having become 
too frequent: And reſolved, in this caſc, to take all poſſible Tryal by the 
Tebitors Oath, and otherwayes, of the date and Writers Name and the 
Witneſſes.in the faid Bond : And thereafter to ordain the Debitor to pay 
upon ſurety, that the Purſuer ſhould relieve him of any Bond rhat 
ſhould be found of that date and Sum ; and writen and Subſcribed by 
the Writer and Witneſſes that ſhould be found to have been in the ſaid 
Bond. Gibſon Clerk. 


D. 335. Anderſon contra Lowes. 15, February 1 676. 


I HE Lords, in the caſe abovementioned Anderſon contra Lowes 27. 
November 1675. Found the Tenor of the Write thereinſpecified 
proven by the Adminicles thereinmentioned. Ir pra/ertia. 


D. 336. Marſhal contra Forreſt and her Husband. 


eod. die. 


lt a purſute at the inſtance of a Minor againſt his Tutrix: The Pur- 
ſuer having referred to the Tutrix Oath, that ſhe had intrometted with 
diverſe particulars belonging to him : The Husband of the Tutrix Al- 
ledged, that ſhe could not declare in hisprejudice: 1 was Rephed, That 
the Purſuer having an Attion and Jus queſitam competent to him againſt 
his Tutrix, he could not be in worſe caſe as to modum probandi, by the Tu- 
trix her ſuperinduceing a Husband : And that the Intromiffion of a Re- 
lit, after her Husbands deceaſe,being ſuchas to Money, Bonds, and man 
other particulars,as could not be known toany perſon, but to her felt; 
nor proven, but by her own Oath; It were hard, that the Minor ſhould 
be prejudged of his Probation by her own Deed : And the Husband is 
not 1n the caſe where a Debt is only to be conſtitute by the Wifes Oath ; 
ſeing the Ground of the Debt is conſtitute by Write, viz. By the Nomi- 
nation or Letter or Tutory : And when there is a purſute againſt any = 
ſon, that Perſon cannot by an Aſſignation prejudge his Credizor of his 
Probation by Oath; and the Minor is more priviledged ; ſeing s the 
a om- 
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Common Law Minors have a tacite hypotheck of their Tutors Eſtate 3 
and by our Law they ought to be favoured, at leaſt fo far as it ſhould not 
be in the power of the Tutrix to ruine them, by convoleing ad ſecundas 
nuptias ante readitas rationes, 

The Lords thought the caſe conſiderable : And Ordained the Tut-ix to 
declare; Reſerving to themſelves, to conſider what her Declaration ſhould 
import. Forret Reporter. Gibſon Clerk. 


D. 337. E. of Dumfermling contra the Earl of Callender; 
16 February 1676. 


H E Earl of Dumfermling, having Right by Aſſignation, to the 
Obligements contained in the Contract of Marriage, betwixt the 
deceaſt Earl of Callender and his Grand-mother; in {wa far as rhe ſame is 
in favours of the ſaid Lady : purſued the faid Earl ot Calexaer for Imple- 
ment of the ſaid Obligements; and the Lord 4/m0nd, now Earl of Callen- 
der, as having gotten a Right to the ſaid Earl of Callender's Eftate, with 
the burden of his izebts: and the faid Earl in the izterim having deceaſ- 
ed, did infiſt againſt this Earl of Callender: For whom It was Alleaged, 
That the Procels ought to b- transferred againſt ſome repreſenting the {aid 
Earl of Callender, as Heir of Line, or otherways: And tho the Purſuers 
Procurators declared, they inſiſted only againſt Calender for a Declarator, 
that the Eſtate diſponed to him ſhould beattetted with the forefaid Oblige- 
ment: Jt was urged for Callend'r, That the ſaid Earls Heirs ought to be 
called; Seing the Declarator, againſt him being a ſingular Succeſſor, that 
his Lands ſhould be afteted, was only a ſubſidiarie Concluſion, and could 
not be ſuſtained before the Debt was coaſtiture: and the Debt could nor 
be conſtitute, unleſs the pretended Debitor, or ſome repreſenting him, 
were called. 
The Lords notwithſtanding Found Proceſs; and that there were no ne 
ceſlity of calling or transferring againſt the Heirs of the Debitor. Actor 
S$:aclar, Bernie and others, alteri Lockheart, Monro Clerk. In Preſen- 


$14. 


D. 338. Doctor Borthuick contra the Earl. of Crawfurd. 


eod. die. 


HE Earl of Crawford, having borrowed 8000 merks from the Mo- 

ther and Grand-mother, and two of their 'Children, for them- 

ſelves and in name and behalt of their {aid Children ; he is obliged by 
his Bond to infeft the ſaid Mother and Grand-mother in Liferent and the 
aid Children in Fie in an Annualrent out of certain Lands ; but by a 
miſtake,thePrecept of Sealin,contained in the Bortd,is in favours my of the 
Mother and Grand-mother, and for infetting them as Fiars of the faid An« 
nualrent,and accordingly they are infeft : And yer thereafter the ſaid Mo- 
ther and Grand-mother acknowledging, that the faid Infeftment was fo 
taken uyon miſtake, .did by a Diſpolitzon, bearing the" Narrative foreſaid, 
diſpone the Fee in favours of the {aid Children: and;there was a Purfute 
intented at their inſtance, againſt the ſaid Earl of Crazfurd, for poinding 
of the Ground, Wherein 1: was Alledged, "That the Mother and Grand- 
| $ C011] oy” , . mother 
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mother,being only Lifrenters, could not reſign the Fee, which they had 
not: and if the Purſuers made uſe of their Right from them,the Defenders 
ought to be aſſoilzicd; becauſe the Mother and Grand-mother, by a Tranſ- 
ation betwixt the ſaid Earl of Crawfurd and them, had accepted the time 
of the Engliſhes , a parcel of Lands in ſatisfaQtion of the faid Debt. 

The Lords Found , notwithſtanding of the faid Alledgance , that the 
Purſuers ought to have proceſs for poinding the Ground ; In reſpe& the 
Mother and Grand-mother had ae fatto the Fie in their perſon upon the 
ſaid Preceptand Seafin : And the ſame being given indebzre,as ſaid is,they 
might have been compelled to denude themſelves thereof: and therefore 
might voluntarly, and accordingly did denude themſelves thereof, and the 
faid TranſaQion could not prejudge them, ſeing they derived their Right 
from the ſaid Perſons qualificate, in reſpe&t of their Intereſt and Error fore- 
faid ; and they might have been compelled to give the ſame: and the Ear] 
of Crawfurd was not 7n bona fide tO contract with them ; Seing by the Bond 
granted by himſelf, they were only Fiars, and the other but Liferenters. 
Aftor Lockhart and Beaton, alteri Cuningham and Suinton, Clerk 


in preſenta. 
D. 339. Door Hay contra Alezander. 17. Febr. 1676.. 


Ofor Hay his Caſe, 28 Jaxuary 1675. ſupra, reſumed and taken 
toconſideration this day ; And tho ſome of the Lords conſidered,that 
it was hard tocanvel Certifications in Purſutes of Improbation after a lon 
Dependence, and diverſe Terms given to produce, and delays of Extra- 
Qing, after CircumduQtion of the ſaid Terms ; and that ſuch Certifications 
are not only the great Surety.of theſe who obtain the ſame, but of theſe 
who obtain Right from them, conceiving themſelves to be ſecured with 
ſuch Certifications: Yet the Preſident, and others of the Lords enclined 
to repone Alexander againſt the Certification, the Writes being produced ; 
tho it was urged, that beſide the Security and Intereſt of People, as ſaid is, 
it was to be conſidered, that in this Cate, there were Advantages preten- 
ded to on both hands, viz. by Alexander of an expired Compryſing; and 
by the Dotor of the ſaid Certification : and that Alexander and his Au- 
thors, by vertue of their Compryling, had been many years in Poſſeſſion; 
tho there was probability the Compryſing was ſatisfyed; and it ſeemed to 
be equitable that the Doftor ſhould have a Decreet of Removing ; and 
ſhould, give a Reverſion to Alexander, limited to ſuch a time as the Lords 
ſhould find juſt, upon payment of what ſhould be reſting and unſatisfied 
by his and his Authors Intromiſſion, if there there were any part of the 
Debt yet reſting : But this Poiat was not decided, the Lords having re- 
commended to ſome of their Number, to endeavour an Accommodation 
berwixt the Parties. | 


D. 345: Abercrombie contra Acheſon and Livington. 
S; eod. die. 


Taverner, after ſhe had removed from her Maſters Service, and 
was Marryed, was purſued to Compt and Reckon tor Ale and 

Wine Which the Purſuer offered to prove was layed 1n in his Cellars. 
The'Lords Found, "Phat the Purſuer ought ro Lybel and prove that 
the Debt was yet Reſting : Seing it wasto be preſumed, that Ser- 
Vants 
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vants of that quality did Compt Weekly with their Maſters; and the Pur- 
ſuer would not have ſuffered the Defender to go out from his Service bes 
fore ſhe had Compted and made payment : And it appeared, that there 
had been former Deciſions to that purpole. Lord Ju/t:ce Clerk Reporter: 


D. 341. Dundaſs contra Turnbul and other Creditors to 
Whitehead of Park. eod. die. 


N a Competition, betwixt an Infefrment of Annualrent and a poſterior 
| Infeftment upon a Compryling ; the Lords enclined to find, that the 
Infeftment of Annualrent was made publick by a purſute of poinding the 
Ground before the Intefrment upon the Compryling : But, tome of the 
Lords not being clear, the caſe was notdecided. Gofford Reporter, 


D. 342. Wauch contra famiſon. eod. die. 


| Oftor Bonar, being to go out ofthe Country did Diſpone a Right of 
} Lands and of an Annualrent to Mr. John Smith his near Relation 
upon a _Backbond granted by the faid Mr. John, bearing that the faid 
R:ght was granted pattly in Truſt, and partly for ſurety to the ſaid Mr, 
Jon for Sums due for the time to him by Bozar ; and of ſuch Sums as Smith 
ſhould advance to Boxar, or his Creditors: And that the faid Right 
ſhould be Redeemable by Boxar or his Siſter, if ſhe ſhould ſurvive him, 
by payment of the foreſaid Sums. 

Thereatter the Door did grant a Bond of 5000 Merks to the ſaid Mr. 
John Smith, bearing no Relation as tothe {aid ſurety: And bearing, as to 
the conception, a ſimple V.oveable Bond to the faid Mr. Johz his Heirs 
and Executors: And after the faid Mr. John Smiths deceaſe, there be- 
ing a Competition betwixt Doctor Jamiſon his Heirand the Executor, 
asto the fad Sum of 500o. Merkts : And the prom being, whetherit 
ſhould be thought to be Heretable, in reſpect of the ſaid ſurety ; or 
Mcveable, In reſpeCt of the conception of the ſaid Bond. 

The Lords did conſider the caſe as of great moment, as to the conſe- 
quence and Intereſt of the People; and upon debate at the Barr in pre/en- 
1a and among themſelves, they came to theſe Reſolutions; viz. That it 
was conſiſtent, that a Sum ſhould be Moveable, and yet that it ſhould be 
{ cured by an Heretable Suretie, as in the caſe of bygone Annualrents 
duc upon Infeftments of Annualrent ; and of _ Feu-duties or Taxa- 
tions; theſame being unqueſtionably Moveable ex ſus natura; And yet 
there being a real {urety for the ſame, anda real Attion for poinding the 
Ground even competent to Executors: And hikewayes in the cafe of 
Wadſets looſed by Requiſition, and bearing a proviſion, that, notwith- 
ſtanding ot Requiſition, the real Right ſhould ſtand unprejudged until 
paymenr; in which caſe the Sum would be Movable, tho ftill ſecured by 
Intetrment. 2. That, as totheſe qualities of Moveable or Heretable, in 
relation to the Interelt of Succeſſion and Queſtion betwixt Heirs and Exe- 
cutors, the deſign of the Creditor & animus, was to be conſidered princi- 

ally : And it Debts, either by the conception, were Heretable ab into, 
or an Heretable ſurery taken thereafter for Moveable Debts, as a Wadſert 
or Compryling ; It was to be preſumed, that the Creditor intended 


to alter the quality of the Sums, and that they ſhould belong to his "—_— 
| ut 
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but if Creditors ſhould take an Heretable ſurety, without any intention 
toalterthe quality of the Debt, or that the ſame ſhould ly as bonum ſtabi- 
le and fixt; the Debt continues ſtill Moveable : As v. go, If a Creditor, 
having done exat Diligence, ſhould take a Gift of Liferent Eſcheat, or 
Recognition, upon a Back-bond, that he ſhould be fatisfied in the firſt 

lace of his Debt : Or if ina Suſpenſion,a Diſpoſition of the Debitors Eſtate 

ould be conſigned, becauſe he cannot find Caution : Or in the caſe of 
Bonorums, a Diſpoſition of an Heretable Eſtate ſhould be made in favours 
of his Creditors : Or if a Debitor ſhould Diſpone his Eſtate in favours 
of a confident perſon with the burden of his Debts: In theſe and - the 
like Caſes, Becauſe the Creditor does not intend, that his Money ſhould 
ly as an Heretable Debr, but upon the contrary has done, and is about to 
doe all pofible Diligence, for recovery of the ſame, the Debt continues 
ſtill Movable, notwithſtanding of the ſaid acceſſory and extrinſick ſurety. 
3. Bonds, being taken after a general Surety inthe Terms forefaid, for 
Debts to be advanced,may be Moveable; notwithſtanding of ſuch Sure- 
ty, if it appear that the Creditor intended it ſhould be ſuch: As if ſuch 
Careenicns Bonds ſhould be taken toExecucors, Excluding Heirs: E- 
ſpecially when ſuch general Sureties, for Sums as are to be after- 
advanced, are not diſpoſitive, but by way of Proviſion containing 
Back-bonds, and not of the Right it ſelf, viz. That the Receiver of the 
Right ſhould not be lyable to denude, until he get payment of the Sums 
that ſhould be due to himat any time thereafter ; In which caſe it appears, 
that he hasnot a poſitive Right, and Surety for the ſaid Sum, but an In- 
tereſt and exception of Retenrion. 

The Lords in end, In the foreſaid Cauſe, Found that the ſaid Bond of 
5000 M. In va far as it ſhould be made appear, to bemade up of the Sum 
mentioned in the Back-bond, that was due to Sth at that time, ſhould 
belong to the Heir an as Heretable Sum ; In reſpe&,ab initio,the {aid Sure- 
ty was granted for the ſame: Burt, as to the reſidue of the ſaid Sums, it 
ſhould belong to the Executors as Moveable; Seing the Defun&t had 
expreſt his Intention that it ſhould be ſuch, by the taking the Bond, in 
the form and conception of a Moveable Bond. Caniaghame and Kincaid 
for Waach, alteri Lockheart and Mckenzie, Mr. Thomas Hay Clerk. 


in pre entia. 


D. 343. Ogiknie contra Buckie, 22, February, 1676. | 
—_ being proponed againſt a Diſcharge, after the ſame had 


been queſtioned as Null,” becauſe it wanted the Writers Name, at 
leaſt he was not deſigned. 


The Loras Found The ſaid Write Null and not probative, unleſs the 
Purſuer ſhould condeſcend upon a Writer Living ; at leaſt, if he were 
Dead,ſhould produce Writes writen or ſubſcribed by him, to the effe&t 


rhe Purſuers may thereupon have the means of indire& probation enticr. 
AQtor. Mckenzie alter. Thoirs. 


D. 344- CErskine contra Rynolds, - eod. die. 


f i HE Lords ſuſtained a Declarator, at the Inſtance of a Creditor, to 
hear and ſce it Found, That certain Sums provided by a Father to 


his 
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his Children, after the contraCting of the Debt, ſhould be lyable and ſub- 
ject to Execution for their Lebt :. and that they ſhould be lyable them- 
ſelves in quantum lucrati, tho there was not a Reduction intented of the 
ſaid Rights upon the AQt of Parliament 1621. which the Lords were mos 
ved to do, nor only becauſe they thovght, that the faid Declarator is a Re- 
duction upon the matter, bur the rather that the Summonds were offered 
- to be proven by the Defenders own Oaths : and in effect, as to the moſt 
of the Sums, they were nor a Subject of Reduction; ſeing the Debts were 
not all aſſigned to the Children; but the Bonds being blank.in the Cre- 
ditors Name, the Father had filled them up in the Name of the Children: 
and as to {uch as were aſſigned, tor the moſt parr, they were renewed in 
the Name of the Children; the former Bonds being given back, with AC: 
ſignarions to the fame. Newbyth Reporter, 


D. 345. Hilton contra L. Chynes. 24. February 1676. 


E HE Lady Cheyves being infeft in an Annualrent, vpon a Right gran- 

ted by her Husband : Her Seaſin was queſtioned upon theie Grounds: 
1. That it was Null, in ſua far as the Baillie and the AQtorney in the 
Sealin were one Perſon, who could not both give and take the Seafin. 
And 2, The Proviſion was during Marriage, and after the 'Cred:tor 
thar-did compear, his Cebt; and tho it could befuſtained, where there was 
no Contract ot Marriage, for a competent Proviſion ; yer it could not be 
ſuſtained for the whole Anrnualrent, being exorbitant; her Husbands E- 
ſtate and Lebt being conſidered. 

{he Loras, In reſpeR; it did appear evidently, that it was a miſtake of 
the Norar, that the Seafin did bear the ſame Ferſon to be both Baillie and 
Actorney, in the Clauſe of Tradition; And feing by the firſt part of the 
Sceaſin, it was clear, that there was a diſtin Actorney, who did preſent 
the Sealin to the Baillie; Did theretore encline to ſuſtain the Seafin : bur 
betore Anſwer to that Point, they ordained the Parties to be heard upon 
the ſaid other Alledgance : and the Relict to condeſcend upon her Tocher 
and the Rent of the Eſtate: and the Creditor upon the Burdens. News 
byth Reporter. 


D. 346. Fobnſton contra Cullen, eod. die. 


A Tack, being granted by a Husband to another Perſon, to the behoot 

of his Wite; to begin ar the firſt Term atter the Husbands deceaſe; 
was not ſuſtained againſt a ſingular Succeſſor : becauſe the taid Tack was 
but a Perſonal R:ght, not being cled with Poſſeſſion: and the entry was 
conterred in tempus indebitum, to begin atter the Husband was denuded; 
Glenavick Reporter. ' Monro Clerk. 


D. 347. Fobnſton contra Orchardtoun, eod. date. 


Þ: a Purſute upon a Bond of Corroboration, It was Alledged, That the 
* Principal Bond ought to be produced ; which was repelled, in reipect, 
the maxim zox creditur referentt, nit conſtet ae relato, holds only n the 
Caſe, where there is only a naked Relation to a Write, and not when 
the Write that relates thereto me proceed to an Obligement R———_—_ 
SET?" rrret an 
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and it is not only Relative but Diſpoſitive. Glendoick Reporter. Robert 
Hamilton Clerk. 


D. 345. Burnet contra Swan, eod.. die. 


A Sin within Burgh being queſtioned, becauſe it was not found in 
the Books, was ſuſtained ; In reſpect of the AR of Parliament, ex- 
cepting ſuch Seaſins from neceſſity of Regiſtration ; it being to be pre. 
ſumed, that the Clerks do not faill to regittrate the ſame , and if they do 
not book them, it ought to be imputed to them, and not to the Party. 
Sir David Falconer for the Seaſlin. Alteri Seaton. Hay Clerk. In pr ee 


ſentia. 
D. 349- contra eod. die, 


* a Purſute againſt a Minor, 1t was Alledged, Quod non tenetur placi- 

tare, becauſe Minor: Whereupon there did ariſe two Queſtions, viz. 
1, Whether the ſaid exception, being a Dilator, ought to be verified 
3nſtanter: As to which, 1t was Found h the Lords, That Minority, be- 
ing in FaQt, could not be verified inſtavter. 2. It being replyed, That 
the Defender was Major, which was offered to be proven; and a con» 
junct Probation being deſired by the Detender ; It was nevertheleſs Found 
- the Lords, That the alledgance of Minority being eleided by the ſaid 
Reply of Majority , which only was admitted, the Purſuer ought to be 
allowed to prove his Reply, without Conjunct Probation to the contrary, 
Sir David Falconer Actor. alteri Hamilton Clerk. In pre- 


ſentia. 
D. 350. Rig contra Rig, 6 June 1676. 


T HF Lords Found , as they had done formerly in another Caſe , that 

where a perſon of a near Relation ſtayes for any conſiderable time 
in Family with another , as in the Caſe in queſtion a Brother with a Siſt- 
er; and both are Majores and of that age that they may agree, if it be 
ſo intended by either, that the one ſhould be conſidered and have a Fee 
and ſatisfaftion as a Servant to his Siſter,or that the Siſter ſhould have ſatis- 
faction for the Aliment and Entertainment of her Brother ; if they make no 
ſuchTranſaction, that neither the Siſter can claim Alument, nor the Brother 
a Fee,upon pretence that he did ſerve,and did good Offices to his Siſter; and 
that it ought to be thought and preſumed, that he did the ſame upon ac- 
count of his Relation, for his Entertainment; and [that ſhe did entertain 
him in contemplation of the ſaid Relation, and that he was uſeful. Hay 


Clerk. 


-D. 35t. Pittarro contra the Tennents of Redmyre. 
7. June 1676. 


'T HE Abbot of Arbroth, by an Ancient Charter, having fewed the Miln 
of Cowveth, in theſe Terms, cum pertinen cum multuris totius paro- 
bis ds Conveth : The Feuar of the faid Mila in the Year 1597. did ob- 
tain a Decreet of the Lords of Seſſion, againſt ſome of the Heretors of the 


faid Pariſh, i» foro as to ſome of the Defenders; but in abſence as " 0- 
ers, 
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thers, and in ſpecial as to the Heretor of Redmyre being called. And 
now Carnegie Younger of Pittaro, having nr A for abſtra- 
cred Multures, the Heretors and Tennents of Redmyre; and having foun- 
ded both upon the ſaid Charterof the Miln, and the ſaid Decreet ; 1t was 
Alledged, That the Defenders Right bears no Aſtriction: And asto the aid 
Charter, it muſt be underſtood of the Mulrures belonging to the Abbot ; 
and of the Lands pertaining to, or holden of him; and that the Lands of 
Redmyre do not hold of the Abbor, but of the Laird of Dram, who holds 
the ſame of the King: and that the Abo could not aftrict any Land bur 
hisown: andas tothe ſaid Decreet, that it wasa latent Decreet, in ab= 
ſence againſt the Defenders Author, and thar notwithſtanding therect, 
the defender and his Authors, had been in Poſſeſſion of Liberty, in ſwa 
far as, tho they came ſomerimes tothe Purſuers Miln, being neareſt and 
moſt convenient, and the Multure being ale eafie asat any other Miln; 
yet the going to a Viln being facultatis, wherein Aſtriction cannot be 
ſhown, they had uſed and were in Poſkfion of the ſaid Liberty to go to 
other Milns. | | 

It appeared, that the ſame Defence being proponed in the forefaid De- 
_ ereet 1597. fortheſe who were compearing, was Repelled; In reſpect 
the ſaid Charter was {o Ancient, and was {o exprelly of the Multures of 
the hail Pariſh;And after fo long a time it was not neceſfar to debate the Ab- 
bots Power to aſtrict the ſaid whole Pariſh: And the tforefaid Charter 
does bear, that the Abbot did give to the Feuer the ſaid Miln, in the famg 
manner, and alfe freely as one Umfridas had the faid Miln and Multures, 
by a Grant and Right trom K, William : And it was preſumable,that the 
faid King, who m:ghc have thirledthe ſaid Lands holden of himſelf, aid 
give the Miln and Multures. 

The faid Decreet Iikewayes 1597. did mention the ProduQtion of a 
Retour before the Sherift; and the verdict of an Inqueſt concerning the 
141d Mulrtures, 

The Lords having among themſelves debated, and conſidered,that the 
faid Decreet 1597, tho in abſence was a valide Decreet ; whereby the 
Defenders Author is decerned, in all time coming, his Tennents, Cots 
tars and Succeſlors to pay the Multure thereinmentioned ; And thar 
the ſaid Decreet wasa ſtanding Decreet by the ſpace of 4o years; and 
never queſtioned; there was no neceſſity to debate upon any other 
Grounds, than that the Purſuer had thereby a Right to the ſaid Mul- 
tures; Seing the Defenders did not deny,that they were in uſe to come to 
the Miln, bur pretend a Liberty and uſeto go lkeways toother Milns ! 
And it cannot be faid, that he had the faid Liberty, the contrare appears 
ing by the {aid Decreet which never was queſtioned, and now cannot be 
queſtioned being preſcrived, and yet the Lords Aſſoilzied fra Bygones 
and Services, not contained in the ſaid Decreet, 

It being Alledged that the Farm ſhould not be thirled: The Lords 
Found, 'I hat the growing Corns being Aſtricted by the faid Decreet, there 
ought to be an exception, but of Teind and Seed: And that the Ten- 
nents were Lyable for ſuch Corns as belonged to themſelves ; and the 
Maſter for his Farm. A&ores Sinclair and Lermonth &&«c. for Pittarro al- 
teri for the Detcader Lockhears and Falconer. Monro Clerk. In preſentia. 
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D. 352: Stenhouſe contra The Heretors of Tweenioor, 
eod. die. 


i þ HE Laird of Stezhouſe, his Lands being deſigned for a Gleb ; pur- 
{ued ſome of the Heretors within the Pariſh tor his relief, conform 
tothe AQ of Parliament :. In which caſe, 1n reſpett the purſute was 
by the ſpace of 8. or 9. years after rhe Deſignation; And the Heretors 
were tx bona fide, and d1d poſſcis their own Lands, and had made fruttus 
Jaos; | 

The Lords Found, That the Defenders were not Lyable to pay the 
Annualrent for the Sum decerned from the time of the Defignation ; Se- 
ing «ſure debentur only ex patto vel mora. Albeit it may appear, That that 
Relief that is due ex lege is at leaſt alſe eftectual, as it it were ex patto: 
And the very Notion ot Reliet imports that the Party ſhould be relieved of 
all Damnage ſuſtained by him: And the Purluer was prejudged, not on- 
ly by the want of the value of what he was to be Relieved of, but ot the 
Intereſt of it. Gzb/on Clerk. 


D. 353. Ramſay contra Zeaman, 7. Fune. 1676. 


Jour Zeaman, By Contract of Marriage, betwixt him and Margaret 
Ramſay, was obliged to employ 10000 /ib. to himſelf, and her in 
Liferent, and the Heirs of the Marriage: And was alſo obliged to 
employ other 20000 /ib. to himſelf, and to the Heirs of the Marriage ; 
with a Proviſion, that he ſhould have power to burden the faid Heirs of 
the Marriage with an Additional Joynture to his Wite, and the proviſions 
of his other Children ; at any time e:1am in articulo mortis ; Which Joyn- 
ture and Proviſion is accepted by the ſaid Margaret, in fatisfattion of whar 
elſe ſhe could claim of Terce or Moveables. And thereafter the Doftor 
in his Teſtament,having named his Son and appearand Heir, to be his Exe- 
cutor and univerſal Legator ; and having left in Legacy to his Wife the 
Annualrent of 3000 Merks by andattour her Joynture ; and diverſe Provi- 
fions to his other Children, and Legacies to other perſons: His Reli& 
and her preſent Husband purſued her own Son, as Executor to his Father, 
for payment of the ſaid Legacy left to her: And it being Alledged, 
That the Inventar of the Teſtament would not extend to ſatisfy . all the 
Legacies; and that there ought to be a Defalcation proportionably: It 
was Anſwered, That ſhe was not to be conſidered as an ordinar Legator, 
but in effe&t was a Creditor; In reſpect of the ſaid Proviſion and Power 
reſerved to the DoQtor, as ſaid is: And that he had uſed the ſaid power 
and faculty. 

The Lords Found, That the ſaid Addition being left to her in Legacy ; 
ſhe was in no better caſe than the other Legators; and had no preference 
before them out of the Executry. 

Yet it is thought, "That if there be not ſo much of the Executry as to ſa- 
tisfy the Relict her Legacy ; the Heir will be lyable for what ſhe wants ; 
Seing, by the ſaid Proviſion, the Heirs of the Marriage are burdened with 
what he ſhould add to her Joynture etiam in articulo mortis; And albeit 
wemo poteſt facere ne leges habeant locum in ſuo Teſtamento, and no perſon at 
any 
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any time can reſervea Power to burden hisHeirs,at ſuch a time as inLaw he 
is not i» legitima poteſtate ; yet when any perſon =_ any thing, or makes 
a Proviſion in favours of any other perſon, or of his Heirs of Proviſion; he 
may give and qualify the ſame /#b »-odo, and with what burden he pleaſes ; 
and therefore the Defender, being uot only Executor, but the only Heir of 
the Marriage, will be Lyable by the ſaid Proviſion to the faid Addition 
and Proviſion in favours of his Wite and Children, albeit left i» Leo: 
And hecannot fruſtrate the fame, upon pretence that he will not ſerve 
himſelf Heir of Proviſion, but Heir of Line; feing he is the fame per- 
ſon, and is both Heirot Line, and Heir of Proviſion : And if need bees, 
the Relit and Children, as Creditors by the ſaid Proviſion contained in 
the Contratt of Marriage andin the Teltament, may get Decreers againſt 
him as charged to enter Heir of Provifion ; and if he renounce may ad- 
judge the 30000 /b. provided torhe Heirs of the Marriage. AQor S:xclair 
alteri McKygnzie and Zyaman. Gibſon Clerk. In preſentia. 
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D. 354. Irving contra Forbes. $. June, 1676, _ 


N the caſe, Irving contra Forbes : It was debated among the Lords, 
whether a perſon ſhould be Lyable, as vitious Intrometter, notwith- 
ſtanding that it was Replyed, that he was confirmed Executor: And 
Anſwered, That as to Superintromiſſion, beyond what was confirmed, 
he was Lyable as Intrometter. 

It was aſſerted by the Preſident and ſome others, That it was the cu« 
ſtom and daily praftique, 'That notwithſtanding of Superintromiſſion 
even before the Confirmation, the Executors ought not to be Lyable, but 
ſecundum vires ;, and that a Dative ad omiſſa may betaken; yet others were 
poſitiveof the Opinion, thata Perſon, Intrometting with more nor is con- 
firmed,was Lyableas vitious Intrometter ; Seing it could not be denyed, ' 
but he was Intrometter; and he could not plead, nor pretend tobe Execu- 

tor, as to what was not confirmed ; and if there were no Confirmation 
- he would withour queſtion be lyable as lntrometter; and the Confirmati- 
on ought not to put him in better caſe; ſeing, notwithſtanding of the 
ſame, as to Superintromiſſon, he is not only Intrometter without warrand 
and fo vitious, bur is perjured; having made Faith, the time of the Con- 
firmation;that noching was omitted ; And itis hard that a cuſtom, contrare 
to the Principles ot Law, and to the Opinion of Hope and other Lawyers, 
ſhould be obrruded; unleſs, upon a Debate iz preſentia, there be a Deciſi« 
on, which may berthe Foundation of a Cuſtom, 


D. 355. Burnet contra Gib, 9, June. 1676. 


* HE Lords,in a Spuilzie of Teinds, Purſued at the inſtance of Alex. 

ander Burnet contra William Gib, Found, That the Defender, or his 
Author having encloſed a peice of Mariſh Ground to bea Yard ; and hav- 
ing m2de no other uſe of the ſame fince, but for Carrets and Roots; he 
was not Lyableto the Biſhop Titular, or his Tackſman of the Parſonage 
Teinds, for payment either of the value of the Parſonage Teind, or tor 
the Viccarage Teind; which was found by plurality of one or two 


Voices. 
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Theſe that were for the Deciſion did found their Opinion upon theſe 
Grounds, viz. 1, That the Heretor poteſt uti Jare ſuo; and that the Ti- 
tular has no tye, nor Servitude upon him ; but he may either Labour, or 
not his own Ground ; If he do it not in frauaem or emulationem, of pur- 
poſe to prejudge the Titular. 2. That the Defender, in order to his own 
Intereſt, having thought fit to encloſe his Ground, and to make uſe of it 
for Carrets and Roots, for which, by thecuſtom of the Country, Teind 
is not due, neither to Parſon, nor Viccar; the Detender is not Lyable for 
Teind; Seing Viccarage Teind, and the payment of it is regulate, ac- 
cording to Cuſtom. bo 
It was urged by the Lords that were of an other Opinion, That the Ti- 
tular of the Teinds had an #ntereſſe partiariumas to Teinds; fo that albeit 
the Heretor may «ti Jare ſao, it 15 to be underſtood, that he ſhould uſe the 
fame ſine injuria, without prejudice of the Titular: And if, of purpoſe to 
prejudge the Titular, he ſhould. not Labour bur ſufter his Lands to ly 
waſte, he will be Lyable to the Titular for the value of the Teind that 
was formerly payable, or might have been gotten ; As was Found in the 
caſe of the Laird of Polwart againſt the Miniſter of Polwart, For, If he 
ſhould incloſe all or a conſiderable part of his Ground that was arable 
Land, and whereof the Teind was either payed to, or led by the Ti- 
tular, it were hard rhat it ſhould be in his Power to prejudge the Parſon 
to the advantage of the Viccar ; But in that cale the ſmall Teinds would 
be conſidered, as great and parſonage Teinds, quia ſurrogatum ſapit wa- 
turam ſurrogati: And far leſs, it ought to bein the Power of an Heretor 
to prejudge altogether the Titular or the Miniſter, who is provided out 
of the Teinds, as in the caſe in queſtion, by encloſeing Ground former- 
ly arable, and making that uſe of ir, that neither the Titular nor 
Parſon can have any benefite of Teind ; It being unjuſt, that the Titular 
ſhould be prejudged, and that the Heretor ſhould advantage himſelf; and 
by his own Deed ſhould free himſelt of 'Teind: And albeit, by the cu- 
ſtom in ſome places, Teind is not payed for Carrets and Roots in Yards, 
the ſame being looked upon as inconſiderable ; and the Bounds, where the 
ſame are Sowen or planted, being {mall parcels of Ground, for the private 
uſe of the Heretors own Family; yet when a conſiderable Tract of 
Ground is encloſed and parked, ſo that the Heretor has the ſame if not 
more profite than he has of his other Laboured Ground, by {lling the 
Roots and Fruits of the ſame, as about Edinburgh, or other great Cities 
where great parcels of Corn-Land are taken in,andencloſed to the uſe fore- 
ſaid; as by the Common Law Teind is payable, even for ſuch Fruits and 
Profits ; So by our Law, the Titular ought not to be prejudged : And the 
cuſtom, that Teind is not payable, for Roots and ſuch like, ought tobe un- 
derſtood of ſuch as grow in Yeards about Houſes, as ſaid is, for the pro- 
per and domeſtick ute of Heretor or Tennent ; but not where a great par- 
cel of Ground is taken in, and deſtinate for profite and advantage, by 
Soweing, or Setting, and Selling Herbs and Roots. 


D. 356. Nairn contra Scrymger. 13. June 1676. 


N a Suſpenſion at the inſtance of a Perſon who had bought Lands, up- 
on that Reaſon, that the Seller who charged for the Price was obliged 
by the Contract to give him a perfect Progrels, and that-the Progreſs ex- 
hibited 
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hibited to him was defective, In {wa far as, the Lands did hold of the Bi: 
ſhop, and the Original Right was nor produced, but only a Charter of 
Confirmation iz Anno 1611; and the Charter confirmed was not produ- 
ced ; and the Progreſs, ſince the Charter of Confirmation, was but late : 
and ſome of the Charters had no Seafin following upon the fame; and 
ſome Seaſins wanted the Warrand of Charters and Precepts: And albeit 
it was alledged, that rhe Charters would be found Regiftrare in the Biſhops 
Regiſter ; that defect was not fupplyed thereby, ſeing the Biſhops Regi- 
ſter was not Authentick ; and ought ro have no other reſpect than a Re- 
giſter of any other Lord or Baron, of the Writes granted by them. 

The Lords Found, That, tho much may be faid upon the Progreſs fore- 
ſaid, to defend againſt any Perſon that will pretend Right to the Lands; 
and to found Preicription upon them: A Buyer nevertheleſs was not 
Obliged ro accept and acquieſce to the ſame as a ſuthcienr Progrels ; 
ſeing the Buyar ought to have a Right; and Preſcription with 4o Years 
Poſleſſon doth not amount to a Right, and there may be Replyes upon In« 
terruption : and at the belt, Preſcription is not a Right but exceptio rem 

oris. 

But the Lords did allow, to the Charger, a time for making out a better 
Progreſs: and Founa, That the Suſpender could nor be forced to acqui- 
eſce in abſolute Warrandice, which was offered in Supplement of the 
Progreſs; In reſpect the fame is only the Ground ofa Perſonal Action, and 
may become inctfectual; it the Perſon, obliged ro Warrand,ſhould become 
inſolvent. Actor Faſcozer. alteri Stewart, &c. Gibſon Clerk. In pre- 


ſeatia. 
D. 357. Cornelius Neilſon contra 14. June 1676, 


Ornelius Neilſon one of the preſent Baillies of Edinburgh , having had 
notice that a Privateer had a Ship taken by him lying at Sroehyve , 
fraughted wirh Dails and other Timber , Did bargain with him tor a 
Parcel of Dails and Trees to the value of 200 /1b. ſterl ; And the faid 
perſon , with whom he had 6. gry 7 , being found thereafter tobe a Pi- 
ra:e, being execute and hanged at London as a Pirate; And the faid 
S!1ip being found , with the Cargo of it, to be a free Ship belon 710g to 
His A ajeſties Allyes , and unjult]y taken by a Pirate ; Yet the aid 
Cornelius had the Confidence to infent a Purſute againſt rhe Owners and 
their FaQor, to hear and fee it Found and Declared , that he had «tiliter, 
in reſpect of their Intereſt, made the ſaid Bargain; feing otherways the 
Pirate might and would have carried away the Ship and Cargo; or other- 
way's, not having men in Company enough to navigate both his own and 
the ſaid Ship, he might or would have burnt and deſtroyed the fame; and 
the Owners ought to be lyable to retound to him what he had given, for 
the ſaid Parcel of Dails, and ſome Anchors and Cables: And in the di{- 
pute, the ſaid Corxelius Procurators did not ſtand to hint and infinuare, that 
he was not without ſuſpition and jealouſie, that the ſaid Perfon was a Pi« 
rate the time that he tranſacted with him; and that the faid Tranfaftion 
was made upon a principle of Generolity ( as they called it } and Humas 

anity, in behalf and for the Advantage of the Owners. 
It was Alleaged for the Defenders, That the Ship and Goods i 
they have re vindicatis of the ſame, and may claim and recover the Shi p 

an 
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and Goods, where ever they are; and that Pirats are of all Theives the 

reateſt ; and res fartiva non poteſt py A and Is extra commerciam: And 
- the Law, even when Pertons are i bona fide, and do buy ftollen Goods, 
and could not probably know whether they were ſtollen, yer the Owners 
may claim the fame, and will not be lyable to refound the Price; but in 
this Caſe the Purſyer cannot in the leaſt pretend,that he was i» bona fide; 
ſeing by the Law of all Nations, when Goods or Ships are taken 01a facts, 
by Privateers or others, they cannot break Bulk, or diſpoſe upon Ship or 
Cargo, or any — thereof, and if they do, Law looks upon them as Pi- 
rates; and theſe who do buy, or get any of ſuch Goods from them as Re- 
ceptatores. And ſeing the Purſuer doth acknowledge that he had {uſpition 
that the ſeller was a Pirate, he was 2» prſſime fide to have any dealing 
with him: And he cannot pretend he was zegotioram geſtor, leing neg ott- 
orum geſtio is only in the caſe, where a Friend,in abſence of the Party con- 
cerned, does him a good Office, eo animo, and upon no other account, but 
that his Friend ſhould ſuffer no prejudice : and upon the matter megotio- 
. rum geſior, ſo circumſtantiate, contrahit, or quaſi contrahit with the Perſon 
eujus negotium gerit, which cannot be ſaid 1n this caſe; ſeing the Owners 
were altogether unknown to the Purſuer, not only as to their Perſon but as 
ro their Nation : And the Pretences foreſaid of Humanity and Generoſity 
are not preſumable, the Purſuer being a Merchant, and who is known 
to be under the Character of a perſon apt enough to take the Occaſion of 
advantageous Bargains; and having bought the fa-d Goods at an eaſy rate 
and great undervalue, and it being evident, that he did intend hy his 
own intereſt, and not that of the Owners, in {wa far as, he did not buy the 
haill Ship and Cargo = averſiowem, but only the parcel foreſaid ; And it 
appears by a Commiſſion produced, - that he tranſacted ſo with the Pirate, 
that the Ship was conſigned in rhe hands of the perſons thereinmentioned, 
to the effett he might have alſe many Dails and Timber at the low rate 
he had agreed for, as would extend to the ſaid Sum of 200 /:b, ftarl, and 
the ſuperplus ſhould be compted for, not to the Owners, but to the gi- 
rate: And when the Ship was brought aſhoar, he did not give noticeto 
any Magiſtrates, that it ſhould be ſeiſed upon to be forthcoming to theſe 
who ſhould have Intereſt, there being ground of ſuſpition, that the ſaid 
perſon was a Pirate: Andas to the Pretcnce and Citations adduced, that 
etiam male fidei poſſeſſores have neceſſat4as impenſas allowed to them; That 
is only in the caſe of Expences upon ruinous Houſes, which otherways 
would periſh, being deburſed by a Perſon that was in poſſeſſon; and 
without which the Houle could not be preſerved from ruine, and inother 
caſes of the like nature: but not in the caſe of Thieves, Pirats and Reſet- 
ters, who cannot pretend to have Repetition of the Price payed by them; 
the ſame not being impex/e but pretium. 

Tho ſome of the Lords were of Opinion, That there was no Founda- 
tion for the ſaid Purſute ; and that there was rather Ground to Cenſyre 
the Purſuer as a Receptator ; that{uch prattices ſhould have no Encourage- 
ment: Yet others being of Opinion, that the Purſuer was favourable, 
having preſerved the ſaid parcel ; anda benefite ariſing to the Owners by 
his TranlaQtion; The Lords Recommended to the Parties to ſettle : 
ARores Cuninghame, Dalrymple, & Falconer, alteri Lockheart and Mcken« 
zie. In preſentia, | 
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D. 358. Doctor Frazer contra Hog. 16. Fune 1676. 


& IN an10 1593. Contractu Permutationis ſeu Excambii (ut loquimur) 
& Z celebrato inter Geor97um Comitem Mariſcallun % Menonem Hog de 
& Blariaryn, OQuia dictus Mezoz dederat & diſpoſuerat dito Comiti quaſ- 
& dam terras villz Piſcatorum vulgoof the Fiſhertoun de Peterhead; Et villa 
&« de Peterhead erecta fueratin Burgum Baroniz; adeo ut terris iſtis difi 
& Menonis commode Comes carere nequiret : Et quia dictus Menon habes 
« bat Jus uſusfructus & Locationem ad longum tempus terrarum de 
& Blairisryn, Ideo dictus Comes diſpoſuerat difto Mezozi & ſuis haredibus 
& prxdictas terras de B/airidryn ;, {ed redimendasa difto Comite & ſuis ſuc- 
© ceſſoribus, ſolutione trium millium mercarum & locatione diftarum ter« 
« raruw in Annos novemdecem polt Redemptionem; pro merce- 
&« de ſedecem 1:brarum fingulis Annis pro dictis terris pendi folita; ut in 
« Contractu aſſeritur : Et pro implemento dicti Contractus, Charta a dicto 
« Comite & filio ejus conceſſa in anno 1617. dictus Menon inveſtitus & ejus 
« hxredes, dictas terras poſſederant, donec Dominus Alexander Frazer 
« Archiatreus Regius, acquilito Jure Reverſionis ſeu Retractus in dictocon-= 
« tractu & Inveſtitura contento, Jacobo Hog nepote dicti Menonis premos« 
&« niro ( ut moris eſt ) ut dictam ſummam reciperet, & predictas terras 
<« revenderet, Actione declaratoria dictas terras vendicabat Jure Retractus, 
« rite ut aſſerebat redempras. 

&« Excipiebat Reus Retractum ſeu Pactum de retrovendendo apud nos 
& ftricti Juris eſſe & ſpecifice implendum ; eco autem pacto cantum te: ras 
« (icras redimendas non ſolum ſolutione dictz fummz, ſed adjectum eag 
«© efſe relocandas in tempus przdictum;Locationem autem ſeu Aſledationem 
« nec oblatam nec depolitam. | 

&« Replicabat Actor Pactum illud de Relocatione injuſtum & uſurarium 
« & j[licitum ele ; terras fiquidem ejus efſe valoris ut merces Relocationis 
*tantum non imaginari (it;Colonum enim pro iis pendere aut pendere poſle 
« quotannis ſexcentas minas: Et fi Reo non folum dicta ſumma 3000 mina- 
© rum;ſed etiam locatio adeo diururna & pro mercede adeo exil: danda fo- 
« ret ; ſpecic Locationis ipſam Proprietatem vel ejus Pretium conſecutus 
« rvym: Adhac, Conltitutione Jacobs 247. Parl. 6, cap. 19. Statutuma eſſe, 
« \n Contractibus Hypothecariis, quibus terrz alienantur ſub pacto de Re- 
&«trovendendo, & Relocando polt Redemptionem; Conditiones & 
« Afſcdationes iftas haud ſervandas, terris redemptis, niſi convenerit de 
« juſta mercede & penſione,ſaltem haud multum citra juitam Firmam, ut 
©&l0quimur., | | 

« Ke/pradcbat Revs multum intereſle inter Contractus Muti & alios pu- 
« ta ena: tonis & Permutationis &c, Ubi enim pecunia feneratur & cre- 
« {itu-, ufurariz ſtipulationes illicitz ſunt ; & pacta alioquin licita repro- 
& bantur, ur pacta Legs Commiſſorie; ea ratione, quod debitort oberato 
&« & jaop! Creditor nihul non exprimet; ea autem ratio in aliis Contracti- 
& bus ceſſat; & in hoc caſu; nec enim in eo mutuum, & conſequenter 
& nec uſ''ra nec pactum uſurarium nec Debitor inops, ſed Contractus Per- 
« mutationis inter Rei avum, virum haud locupictem & Comitem przpo- 
« tentem, Cui terras ſuas ut fibi {i non neceſlarias, faltem commodas fla- 
& gitanti,nedum leges 1NqQUIOTES dare :  Contitirutionem autem przdictam 
« "Jacobs 244. 10 Contractibus pignoratitus locum habere, ub1i terrx Credi- 
x RY NNN * tori 
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< tori impignorantur, ut ex verbis Conſtitutionis liquet (when Lands are 
«* Wadfſet.) In caſu predicto nec Creditum nec Pignus eſſe ; avum 
© ſfuum nec pecuniam Comiti dedifle, nec repetere poſſe; cum dicto 
« contractvi Clauſula Requiſitioms (ut loquimur non infit; nec Reus pr&- 
&« dictam ſummam petere poſſit; nec Comes teneatur perſolvere: avum 
« {yum permutaſſe terras ſuas cum terris de Blarridryn, ea lege & fatis ini- 
& qua, ut Reo haud liceat terras avitas reluere; Cum penes Actorem extra- 
« neum $& ſingularem ſucceſſorem facultas fit redimendi, f1 ea uti velit 
« conditioni parendum; terras tempore Permurationis incultas & forte ſte- 
<« rjles fuiſſe, in Regione ſaltuoſa & montana ; (1 ſua & parentum induſtria 
« excultz & meliores ſunt, id in ſuum detrimentum haud retroquendum. 
«Quzſtio ifta, Domino de Caftlehill reterente, in domum interiorem 
© introducta ; & inter Dominos diſceptata; Cum deca {ententiis varia- 
«tum, viſa eſt altiorem indaginem requirere; &, coram ipſis, Partibus & 
« Patronis Vocatis, audienda. Actores Lockheart &c. alteri Cuninghame. 


— 


D. 359. Mitchel contra Litlejohn. 20. June. 1676. 


R. Li#john Tailziour,by Contract of Marriage with his firſt Wife 
Clerk, was obliged to provide whatloever Lands, Money 
or other Moveable Goods he ſhould acquire during the Marriage, to 
himſelf and to the Heirs of the Marriage: And thereafter havin 
Marryed a Second Wife Mitchel, and having orkdel 
her to an Annualrent, he did grant a Right to her a little betore his de- 
ceaſe, when he wason Death-Bed as was Alledged, whereby he declared, 
that, in conſideration, that his Wife had been very durtiful, and it was not 
reaſonable, that,if the Marriage ſhould diſſolve before Year andDay, ſhe 
ſhould want altogether the benefite of her Joynture ; therefore he wills, 
that thd he ſhould deceaſe before Year and Day, ſhe ſhould have a Right 
to the ſaid Annualrent, as it is reſtricted by the ſaid Write to leſs than ſhe 
was provided to: And that the Contract of Marriage and Infeftment 
thereupon ſhould be effefQual pro 24710 in the caſe forelaid ; And is oblig- 
ed topay the {aid Annuity. 

This Deed being queſtioned upon theſe Grounds. 1. That hecould not 
do any Deed in prejudice of his Heirs on Dead-bed. 2. Thar the Con- 
queſt being provided (as faid is) to Heirs of his firſt Marriage, both as to 
Lands and Moveables, he could not by the foreſfaid Deed, being a meer 
Donation, prejudge the Children of the firit Marriage. Upon occaſion 
of the ſaid queſtion, the Lords thought fit to conſider, whatthe import of 
{uch Clauſes of Conqueſt ſhould be underſtood ro be; the fame being ſo 
trequent; And there being hinc inde Anguſtie, and difficulties on both 
hands; ſeing,upoa the one, 1t may appear hard, that a Husband ſhould 
be reſtricted by ſuch Clauſes too much ; and on the other hand, that ſuch 
Clauſes ſhould be ineffectual, and in the power of the Husband to eva- 
cuate them ; ſcing all obligements ought to be underſtood cum effectu & us 
operextur; Andinendit was Reſolved, that the ſaid Clauſe of Conqueſt, 
being conceived in the terms foreſaid, in favours of the Heirs of the Mar- 
riage ; the Husband doth not ceale to be Fiar, fo that tor Onerous Cauſes, 
he may diſpoſe of whatſoever he acquires; and the Heirs of the Mar- 
riage will be lyableto his Deeds and Obligements thereanent. 2. It was 
thought, That the Husband could do no Deed #» fraudem of the ſaid 
Clauſes,and of purpole to fruſtrate the ſame. 3. Tho ſome of the Lords 

were 
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were of the Opinion, that the Husband could nor diſpoſe of the Conqueſt 
but for Onerous Caules, yet others thought, that he might diſpoſe thereof, 
without fraud and for Rational Cauſes and Conſiderations; as in thecaſe in 
queſtion, upon the conſiderations abovementioned, in favours of a dutiful 
Wife; And it was ſo tound by the Major part; albeir others thought in- 
deed, that the Husband, notwithſtanding of the foreſaid Clauſes, might 
provide a ſecord Wife and his Children by her, out of the Conqueſt dure- 
10g. the firſt Viarriage ; if he had no other Eſtate, and the Provifons be 
cempetent ; But thatin the caſe in queſtion, the Deed foreſaid was a Do- 
nation, which the Children of the firſt Marriage, being Creditors by 
the {aid Clauſe of Conqueſt, mightqueſtion. 

But the Lords Found, That it the faid Deed was on Death-bed, the De- 
fun having not only granted an Heretable Right, but having obliged 
himſelf, his Heirs and Executors, to pay the ſaid Sum, his Executry and 
Deads part would be lyable to the {aid Obligement ; even as to Moveables 
acquired dureing the firſt Marriage ; which may appear not to be without 
difficulty; ſeing, as to the Conquelt, during rhe firft Marriage, there could 
be no Deads-part; the ſame being provided to the Children of the firſt 
Mafriage, as laid 1s. 

Tho the Heir of the Marriage may renounce to be General Heir, and 
may take a courſe to eſtabliſh the Conquelt, either in his own, or in the 
perion of an Aſſigney to his behoof; and {9 not be lyableto the Defuntts 
Obligement, without an Onerous Cauſe. Yet it is to be conſidered, whe- 
ther, it they ſhould be ſerved Heirs of the Marriage, they would be lyable 
to the lame; 1eing all Heirs repreſent the Detunct ſo ordine, and are ea- 
dem periona? Or it they be lyable only to the Detun&ts Deeds and Oblige- 
ments for Onerous Cauſes? | 

T:em, It ſuch Proviſions be not in favours of the Heirs of the Marriage, 
but only of Bairns; Whether the Bairns will be lyable to the Defuns 
Pebts? And it all the Bairns will be lyable to the ſame as Heirs of Provis 
ſion ? 

It is thought, It Infeftment follow in favours of the Father and the Bairns 
of the Marriage, they mult be Heirs of proviſion to him: and that all 
the Bairns ( it it be not otherways provided ) will be Heirs of Provi- 
ſion. 

But theſe Points did nor fall under debate. AQores Cauningham, al- 
teri Dal-ymple. Hamilton Clerk. In preſentia. 


D. 360. Galbraith contra Lefly. «cod. die. 


HE Lords Found, That a Bond being granted by two Perſons con- 
junctly and ſeverally, being Merchants; and for the price of Mer- 
chant Ware: the ſame could not be queſtioned upon that pretence, that 
one of them was Minor the time of the granting the ſame; Ir being offered 
to be pio' en, that he was then, and is ſince a Trafficquing Merchant. 
Mozro Clerk. Sir David Falconer havirg reported the ſame, in Order 
to his Tryal, when he was to be admitted a Lord of the Seſſion, 


D. 361. Irving contra Irving. 22. Tune 1676. 


F wars Irving of Lenturk raiſed Suſpenſion and Reduttion againſt 
John Roſs in Strathmore, and Frazcis Irving Brother to Drum, ot a De... 
| creet 


176 Deciſrons of the [Lords 


creet of Spuilzie and wrongous Intromifſion ; upon theſe Grounds, that 
the Witneſſes had declared talſely; In {wa far as, being adduced by the 
Purſuer before the Council, they had declared they knew nothing ; and 
in the Proceſs before the Lords, they declared tully and poſitively, as to 
all that was Libelled. And 2. They declared upon Quantities ſo ex- 
orbitant, that the ſame do amount to the twentieth Corn; Whereas in 
the Countrey, where the Cornes grew , they have icarce the third 
Corne. 

The Lords Found, That the Decreet, being ix foro, could not be que. 
ſtioned upon any Ground ; and in ſpecial upon the Teſtimonies of the 
Witneſſes=as falle; ſeing there ſhould be no end nor period of Pleas ; and 
there being no Proteſtation for Reprobatores. Some of the Lords were 
of Opinion, that as a Decreet founded upon a falſe Write may be queſti- 
oned, ſo when the {ame is founded upon falſe Teſtimonies, and the falſe- 
hood is evident, and may be qualified ſine altiore 1ndapine, the ſame may 
be likeways queſtioned: And the Remedy of a Reduction of Decreets 
zn foro, being denyed, only upon that pretence of Competent and Omit- 
zed, ought not to be denyed in ſuch caſes; ſeing the Ground torefaid, that 
the Teltimonies were falſe,doth ariſe upon the Lepcſitions of the Witneſles; 
and was neither known nor competent to the Detender, who is not allow- 
ed to ſee nor to queſtion dia teſtiam: And a remedie, which in Law and 
Reaſon ought to be allowed, is not taken away, becauſe it 15 not proteſt- 
ed for by a Party, who for the time did not know that there were any 


Ground for the ſame. Newbyth Reporter. Gibſon Clerk. 
D. 362. contra Sheil, eod. die, 


CmrISng being deduced at the Inſtance of an Aſſigney, againſt 
A the Repreſentative of the Debitor as lawtully charged; and the Com- 
priſer upon his Infefttment having intented a purſute tor Mails and Duties; 
It was Alledged, That the Cedent was debitor to the Defun&, fo that 
the Debt due to the Defuntt, did compenle the Debtdue by him; and the 
Ground of the Compryſing being fatished, the Compryſing is extinguiſh- 
ed: Which caſe being Reported to the Lords, they had theſe Points in 
debate, and conſideration amongſt themſelves. viz. 1. That Com- 
penſation is only of perſonal Debts, and of Sums of Money, ae liquido ir 
lquidum; but 1s not receivable in thecaſe of Real Rights and Lands, and 
Purſutes upon the ſame; Seing in ſuch procelses there is no Debt craved, 
bur the purſute is founded upon a Real Right: And ſome of the Lords be- 
ing enclined to think, that the Alledgance 1s not founded upon Compenſa- 
tion, but upon Payment or the Equivalent, viz. Thatthe Cedent habebat 
intus; and in effett, and upon the matter was fatished, being Debitor in 
alſe much as was due to him by the Deftun&t: And the Lords are in uſe 
to favour Debitors, whole Lands are Compriſed ; and, in order to extin- 
guiſh Compriſings, to ſuſtain proceſs for Compt and Reckoning ; and de- 
claring the ſame to be extinct, not only by Intromifſion bur by Compen- 
ſation : Others were of the Opinion, that tho Compenſation p/o jare minuit 
& tollit obligationem, where it is proponed ; yet if the ſame be not propo- 
ned before the Decreet, whereupon the Compryling proceeds; and when 
both Veots are 7» finibus of a perſonal Obligement ; the Debt contained 
in the Compryling cannot be ſaid to have been payed before the Com- 
pryſing ; 
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pryſing ; and after theCompryling 1s deduced,it cannot be extinguiſhed but 
either by Intromiſſion within the Years of the Legal, or by Redemption, 
2. Whatever may be pretended asto the Cedent, that he could not be in 
bona fide to compryle tor a Debt dne to him, having alſe much in his hand 
as would ſatisfy the ſawe, yet ſuch pretences are not competent againſt 


the Third Perion having box fide compryſed ; or having Jus queſitum ; As 


igzthe caſe of a Horning upon a Decreer, it could not be obtruded to the 
Donator; ; that the Debt was ſatisfied ; "The Obtainer of the Decreet being 
Debitor to the Defender : And it this ſhould be ſuſtained, expired Com- 
prylings and Infeftments rhereupon, being now a moſt ordiaary ſurety, 
may be eaſily ſubverted upon pretence, that the Cedent was Debitor, in 
Sums equivalent,to the perion, againſt whom the Compryling is deduced: 
And there is a great difference berwixt payment and fatisfaction, . either 
by aQtual payment of the Debt, or by Jntromiffion with the Maills and 
Duties of the Lands compryſed, which is obvious and eaſie to be knowa ; 
and betwixt the pretence of ſatisfaction by Compenſation ; ſeing- payment 
is exceptio in rem, and extinguiſheth Nebts as to all effe&ts; and Intromiſh- 
on is ſo notour, that the Buyer may and ought to take notice of the 
ſame ; whereas Compenſation 1s but qwaſi /olatio, and it has never effeQ, 
until it be proponed. 

Thar point was alſo in conſideration with the Lords, Whether Comper- 
ſation can be proponed by any perſon, but ſuch as has Right to the Debt ? 
And as to this point, there were difterent Opinions, and ſome of 
the Lords were of che Judgement, that any perſon, having intereſt to de- 
fend againſt Comprylings and purſuites upon the ſame, mag alledge 
they were ſatisfied in manner foreſaid : But others were of t 
that no perſon can pretend to compence, but he that could diſcharge the 
Debt, whereupon he would compence; and conſequently mult have 
Right to the lame: And in the caſe in queſtion, neither a confirmed Te- 
ſtament, containing the Debt due rothe DetunQ, nor any Right to the 
fame was produced. | 

The A& of Parliament, K, Ja. 6th. Parl. 12. Cap. 141. Being fo po- 
ſitive, thar Compenlation isonly ae /iquido 1» liquidum, before the giving 
of Decreets,and never after the giving thereof ; Some of the Lords were of 
Opinion, that tho the Detender had Right to the Debt due to the De- 
fun&, Compenſation could not be received : But ſome of the Lords hav- 
ing deſired, that the adviſing of theſe points, being ſo conſiderable, ſhould 
be delayed till ro morrow, they were not decided. Theſaurer Depute 
Reporter. Gibſon Clerk, 


D. 363. 


A Suipenhion being craved, Upon that reaſon, that the Charger had 
been Curator, and azte readizas rationes could not charge him with 
any Debt ; I: was Anſwered, "That the Complainer being to be Marryed, 
he deſired the Charger, and ſome others to be his Curators, to the effe&t 
they might authorize him to Contract; and the Charger had never in« 
trometted. 

Some of the Lords were of Opinion, That if it could be verified by 
the Complainers Oath, that the Charger had no Intromiſſion ; and that 
SYEPY theſe 


Lamingtoun contra Raploch. eod. die. 
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- theſethat Intrometted were Reſponſal ; In which caſe by the Civil Law, 
there is no «#0 tutele, but againſt theſe whointrometted ; the others who 
had not Intrometted being only Lyable 2 Jubſidiam, the faid reaſon 
ſhould not be ſuſtained : But it being pretended, that, by our cuſtom, 
all Tutors and Carators are Lyable, whether they intromet or not with- 
out diſtintion,; and that Pupils may take themſelves to any of them: 
Tho it was not madeappear, that the {aid point was ever debited ovidge- 
cided, yet the Lords Ordained the Complainer to give in a Charge againſt 
the Curator , and the Compt to be diſcuſt upon the Bill. Glezdoirh Re- 


porter. 
D. 364. BE. Dumfermling contra Callender, June 1676. 


Y Minute of Contra& betwixt the deceaſt Earl of Calexder, and Dam 
3 Margaret Hay Counteſs of Damfermling, he was obliged to Infeft the 
ſaid Lady in the Lands and Barony of Livingſtoun in Literent and Con- 
junAfee; and whatſoverother Lands and Sums of Money ſhould be con- 
ueſt during the Marriage: He 1s obliged likewayes, to grant ſurety of 
ths ſame, to her in Liferent, in the ſame manner as of the termer Lands: 
And in caſe of no Iſſue of Children, - the one half of the ſaid 
Conquelt to be diſpoſed upon, as the Lady ſhall think fit: And the Earl 
of Damfermling having intented a Purſute as Aſſtigney by his Father, who 
was Heir to the ſaid Lady his Mother, tor implement of the {aid Minute ; 
for ons, what Lands, Sums of Money and others were conqueſt by 
the ſaid Earl, dureing the foreſaid Marriage ; and for Infefting the Purſu- 
er inthe halfof the ſaid Conqueſt: It was Alledged, That the faid Oblige- 
ment and Clauſe of the Minute as to the Conqueſt, are conditional. vz. 
In caſe of no Iſſue of Children; and that the faid condition did not 
exiſt. vis. There being an Child procreate of the ſaid Marriage. 

The Lords upon Debate, # pre/entia,and among, themſelves ; Ta Find, 
that the ſaid Condition did exiſt, In ſwa far as, tho there were Children of 
the Marriage, yet there was no Children or Iflue the time of the Difſolu- 
tion ofthe Marriage, by the Deceaſe of the Lady. 

Albeit It was urged, 'That theſe Conditions, ſs ber: non extiterint, wel 
20s fint procreati;, and that Condition, ſt ox ſint liberi ſuperſtites, were dif- 
ferentin Law; and in the conception and import of the. ſame: And in 
the firſt caſe, ſi or ſint livers, ſine adjetto tempore deceſſus vel diſſoluti Matri- 
monii, deficit ipſo momento that there is a Child ; And the Condition, being 
in the Terms foreſaid, in caſe of no Iſſue, both in Law and in Propriety of 
Speech, cannot be otherwayes underſtood and Interprete : And i» Claris 
zon eſt locas conjecture aut interpretationi, Which is only, where words are 
Homonymous or Ambiguous: And where a Clauſe is, of itſelf, ſuch as 
may be underſtood without addition ; to make any, upon pretence of the 
intention of Parties, is not izterpretari ſed addere ; & intentio in mente reten 
ta nihil operatur : And that if there had been Children of the Marriage, 
who had Lived to that Age, that they had been Marryed, and had had 
Children,who had all died betore the Diſſolving of the Marriage, It could 
not be ſaid, without abſurdity, that there had been no Iflue; -And both in 
Law, and by our cuſtom, when there is any Advantage given or provid- 
ed by the Law, or by ContraR, in favours ofthe Husband in caſe- of Iſſue, 
It is ever underſtood {; /iberi ſint procreati, tho they do not ſurvive; As in 
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the caſe of a Courteſy of Scor{ana:; Andthat Conditions ought to be taker 

{trily and according to the Letter; eſpecially in this caſe, the Proviſi- 
on forefaid, that the Lady, tn caſe of no Iflue, ſhould have either a Fee;or 
the half of the Conqueſt ; or a Faculty to diſpoſe of the ſame. 

It was farder Aledged, That the ſaid Claufe doth not import, that the 
Lady ſhould have the Fee, or the halt of the Conqueſt, bur only a perſo- 
nal Faculty and Power to difpofe of the half of the Conqueſt ; which 
ſhe had not uſed : And neverthelefs it was Fond by urabey, that the 
ſaid Proviſion tmported a Fee; In reſpe&t the faid Minute was a ſhort 
paper, drawn by my Lord Caltenaer himfelf, who was altogether igno- 
rant ofthe ſtile and conceprion of Writes ; And,ifit had been extended, as 
it was inrended, it could not otherwayes be extended, but the Fee bes 
hooved to be provided to the Lady, as the half of the Conqueſt, And, 
that the half of the Conqueſt ſhould be difpoſed of by the Lady. did im- 
port, that ſhe ſhould have a Fee and Dominium; the very nature and ef. 
fence of Property conliſting 7 poreſtate Diſporenas. 

Some of the Lords were of Opinion, that the faid Clauſe did import 
only a perſonal Faculty : Upon theſe Confiderations. 1. That the Right 
of Dominium,being the higheſt Right and Ilatereſt can be given, it can< 
not be thought to be given, but when the words are {uch, as are 
not applicable to any other intereſt; whereas the faid words do qua- 
drate alſe well, if not more, to a Perfonal Faculty, than to an Heretable 
Fee. 2. The faid Clauſe is conceived per verba maxime perſonatia, vis 
That the half ofthe Conquelt ſhould be difpoſed by her; and if ſhe 
think fit, which are verba arbitris & facultatis. 3, In dubiis minimum is to 
be underſtood & ſolitum ; & ut evitetur abſurdum; And ReſpeR is to be 
had to the quality of the Perfon ; And albeit mean Perſons, in their Cons 
trafts of Marriage, do ſometimes provide, that the Longeſt liver may 
have all, It is not uſual nor can be inſtanced, that ever, in a Contra of 
Perſons of quality , a Fee was provided tO a Wite; It being the great de+ 
ſign,of the Marriage of ſuch Perſons,to raiſea Family to the Husband; and 
it being very ordinary, that a perſonal Faculty ſhould be given to the 
Wife. 4. Ifthe Contract had been extended, it might, and ought to 
have been extended in theſe Terms, "That the Lady ſhould Liferent the 
haill Conqueſt ; and,in caſe of no Ifſue,fhe ſhould have the Perſonal Faculry 
foreſaid : And tho the Conqueſt had been provided to the Husband and 
her, and the Longeſt liver of them two, and the Heirs of the Marriage, 
whulks faizieing the one halt to his Heirs, and rhe other to hers; her Hus- 
band would have been Fiar ; and, in the cafe forefaid, her Heirs would 
have been Heirs of Provikon to him, as to the half of the Conqueſt; 
AQores Sinclair, Bernie, &c. alteri Lockheart, Yc. 


D. 365. Door Wallace contra Symſon, =Fune 1676. 


A Bill of Exchange being drawn by a Merchantin Edizbergh, upon his 

Correſpondent at Loxdox, payable to a Merchant at Brito ; the 
perſon, to whom the ſaid Bill was payable, was not in Exglend for the 
time, but had gone to Ireland ; but his Freind, having broken up the 
Letter direCt to him, and having Foxzd encloſed the ſaid Bill of Exchange, 
did indorſe the ſame to be payed to another perſon upon the place;who did 
ACCOr- 
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accordingly preſent the ſaid Bill to the Merchant, on whom ir was 
drawn ; who did accept the ſame conditionally, when it ſhould be right 
indorſed : And thereafter,the perſon, to whom the ſaid Bill was payable, 
having duely indorſed the ſame to be payed, as the Indorſation did bear; 
The Mercant, upon whom the ſaid Bill was drawn, did in the izterim 
break, before the Bill ſwa Indorſed was preſented to him ; There having 
interveened betwixt the dateof the Bill, which was 24. January, and the 
Right Indorſement of the ſame, which was about the end of April, about 
4. Moneths ; So that the Queſtion was, whether the Drawer of the ſaid 
Bill ſhould be Lyable to Refound the Sum thereincontained? 

It was Alledged, That he could not be Lyable, In reſpect the ſaid Bill 
was not returned to him proteſted, either for not Acceptance or for not 
Payment: Andalbeitin Law, and by the cuſtom of Merchants, the 
Drawer be Lyable unleſs the Bill be payed ; yet that is ever underſtood 
witha Proviſo, that Diligence ſhould be done,and Proteſts ſhould be taken; 
unleſs the Perſon, upon whom the Bill had been drawen, had been evi- 
dently no ſolvent the time of drawing the faid Bill; which could not 
be Alledged in this caſe, ſeing the Detender had drawen upon the ſame 
perſon hor the ſaid Bill, to the value of 2000 /:b. ſterling, which had 
been Aniwered: And had likewayes Anſwered Bills of his, of great va- 
lue ; whereas if the Bill in Queſtion had been returned Proteited, he 
would have retained the Proviſion he had in his Hand, or done Diligence, 
to recover the value of the ſaid Bill ; or might have countermanded the 
faid Bill, and given an other Bill payable to a perſon that was upon the 

lace. 
4 The Lords notwithſtanding Found, That the Defender and Drawer of 
the ſaid Bill ſhould be Lyable: Bur ſome of the Lords were of another 
Jacgement : And the Detender Repined, and gave 1n a Bill, deliring to 
Heard. 


D. 366. contra 4. July 1676. 


N a Suſpenſion againſt an Afſigney, upon a Reaſon of Compenſation, 

viz, That the Suſpender had Right to the equivalent Sum due by the 

Cedent, by an Aſſignation prior to the Aſſignation granted by the Cedent 
to the Charger. 

It was Anſwered, That the Aſſignation, granted to the Charger,was inti- 
mate, before the Intimarion of the Aſſignation granted to the Suſpender : 
Whereunto 1t was Rephed, That ipſo momento, that the Suſpender got the 
Aſſignation toreſaid, being thereby Creditor to the Cedent, he had a 
Ground of Compenſation againſt the Cedent,and conſequently againſt the 
Charger as Aſſigney : And an Afſignation, without Intimation, is a ſuf- 
ficient Right, and Ground of Compenſation; unleſs there were an other 
Aſſigney to the fame Sum, competing upon that Ground, that he had a 
better Right by an Aſſignation intimate. 

The Lords notwithſtanding did not allow Compenſation, and Found 
the _ orderly proceeded. Newbyth Reporter, Mr. Thomas Hay 
Clerk. 
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D. 367. Buchanan contra Logie. eod. die, 


T HE Lords Found, Thata perſon out of the Country, being cited at 

the Mercat-Croſs of Edinburgh, and Pear and Shoar of Leith, upon 
60, Dayes warning, to be ho[denas confeſt; tho he was not cited perſo- 
nally , and that the Decreet could not be queſtioned upon that Ground 
as Null: But if he were Living and deſired to be reponed to his Oath, 
there might be Ground to Repone him. Newbyth Reporter. Mr. Joh 
Hay Clerk. | 


D. 368. Leſly contra Fletcher. 5. Fuly 1676, 


IR John Fletcher being obliged, by ContraCt of Marriage, to provide 
& Dam Marion Lefly his Wife of a lecond Marriage, to the Liferent of 
a Sum of 10000 /ib. did thereafter Infeft her in the Lands of Gilchriſftoun, 
being of more value and of a greater Rent: Whereupon ſhe having ob- 
tained a Decreet againſt the Tennentsj The Lords Found her Ri he,being 

ranted ftante Matrimonio, and thereafter revocked, Null; In {wa far as 
it exceeded the Proviſion in her Contra@ of Marriage: And ſuſtained 
her Decreet only effeirand thereto ; and ordained her to be Lyable for the 
ſuperplus,until the ſaid Sum of 10000 ib. ſhould be employed tor her Life. 
rent, conform to her ContraQ of Marriage. Forret Reporter. Mr. Tho« 
mas Hay Clerk. | 


D. 369. Cheifly contra Edgar of Wadderly. eod. die. 


FP3* of Wadderly being Charged, upon an Indenture betwixt himand 

Samnel Chieſly Chirurgeon, tor _—_ of the Sum thereincontain- 
ed, for his Brothers Prentice-fee, and Enterrainment durcing his Prentice. 
ſhip: And having Suſpended the ſaid Bond, and intented a ReduRion 
thereof upon Minority and Leſion ; The Lords Found, That the Second 
Brother having no other Means nor Proviſion ; his Eldeſt Brother, who 
was Heir to his Father,and had the Eſtate,ought to Entertain him, and to 
put him to a Calling: And did not ſuſtain the Reaſon of Leſion. For. 
ret Reporter. Gibſon Clerk. FE 


D. 370. Pitrichie contra Geight, eod. die. 


S IR Richard Maitland of Pitrichie having obtained a Gift of Recogni- 
tion of the Eſtate of Geight ; There was thereafter a Minute, betwixt 
him and his Father, and the Laird —_— whereby it was agreed, that 
Pitrichie, who, and his Predeceſſors had an ancient Wadſet of the Lands 
of Achincreive and others,being a part ot the ſaid Barony ; ſhould have the 
Reverſion Diſcharged by Geight ; and that Geight ſhould give him a new 
Right of the ſaid Wadlet-Lands, irredeemable and holden of the King z 

and ſhould pay to Ptrichie tor the Charges in obtaining and declarin 

of the ſaid Gift 4000 Merks:* And that,on the orher part, Pirrichie ſhoul 
Diſpone to Geight the reſt of the Eſtate, and the Right he had thereto by 

the ſaid Recognition, __ 
Thereatter Pitr:ichie,having intented Declarator, for Nulbty of the ſaid 
Minute; upon pretence that Gezg4t did retule and tail co perform his part; 
L2E% 7 did 
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did obtain a Decreet, and did enter into a Bargain with the Earl of Aboyn, 
and did diſpone to him a conſiderable part of the ſaid Eſtate ; that by his 
Power and Intereſt in the Countrey, he might be maintained, and be 
able to enjoy the reſt : But, before the granting of the ſaid Right to Abow, 
Geight had intented a Reduftion of the ſaid Decreer of Nullity ; upon that 
Reaſon, That the ſaid Decreet was given, In _ he had not the Writes 
at that time in hand to produce; and to inſtruct,that he was able to give 
a Right of the ſaid Wadfſet-lands to be holden of the King; and that they 
were now found upon ſearch of the Regiſters; So rhat he had not been zx 
074; and the not production of the {aid Writes ought not to be imputed 
to him, but to the Confuſion of the Times; his Writes being ſcattered, 
and his Father having been long time a Sufferer and Priſoner, for ſerving 
the. King. 

The Lords Found, That the faid Decreet, being in effect upon a Cer- 
tification for not Production, and Geight condeſcending , and oftering to 
inſtruct, that he had not been negligent, and the occaſion and manner that 
the ſaid Writes were not in his Hand; and how he had recovered the ſame; 
1 9p to be reponed againſt the ſame: And that, by the Reduction, be- 
fore the granting of the Right to Aboys, it was res /itigjoſs, and Aboyn 
ought to be in no better caſe than Purichie, 


_ _— 
EY —_____— 


D. 371. contra ed, die. 


* 


Bond, granted by a Woman ſtante matrimonio, for payment of a Sum 

of Money, being ratified judicially ; 1: was Founa, 'That the Ratifi- 
cation did not bind her : being of a Deed null in Law , tho it was ju- 
dicial ; being likewayes ſtante matrimonio. 


D. 372. ZBlair of Kinfauns contra Mr. Thomas Fouler. 
7; S _ 6. YFuly. 1676. 


N the Caſe betwixt Sir William Blair of Kjnfaunes and Mr. Thomas 
Fonler , It was Found , That an AQtion , at the inſtance of the Exe. 
euitors of a Miniſter, for building a Manls, and refounding the Expences 
of the fame, is competent againſt the Heritors for the time and their Re. 
preſentatives; bur not againſt a ſingular Succeſſor: and that it is not 
 Debitum fundi. Newbyth Reporter. Gibſon Clerk. 


D. 373- _ Rynold contra Erckines. eod. die. 


4 HE Lords Found, That, a Father having affigned certain Bonds 
for proviſion of his Children, the Creditors have not only an AQti- 
on of Reduttion competent to them , but a perſonal A&tion to refound 
the Sums uplifted , upon the Bonds , if the Afſignation ſhould be found 
to be fraudulent: But did Reſerve to the Defenders to debate, whether 
the ſame was fraudulent ; The Defenders having Alledged, that the 
ſame were granted by their Father, having a plentiful Fortune for 
the time, ſothat he might lawtully provide his Children. Newbyth Re- 


porter. 
D. 374- 
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D. 274.  Crauford contra Gordon: -eod. die; 


FP the Caſe, Alexander Crauford contra Sir Lodovick Gordon, The Lords 
thought the point in queſtion. iz. Whether or not, a Backbond bes 
ing granted by the Compryſer, the time that he did receive an Aſſigna- 
tion, whereupon he Compryſed ; or by a perſon having gotten a Ditpo- 
ſition, did afteQ the ſaid Rights, notonly as to the Granters of ſuch Back- 
bonds, and their Repreſentatives,but ikewayes as to Singular Succeſſors ; 
And F: the ſame ſhould be Found toaffeR, it it did affe& only while the 
faid Right was perſonal, and betore Infeftment, but not after ? 

The Lords thought the ſaid point, to be of 'thar importance as to the 
Conſequence and Intereſt of the People, that it was recommended, that 
they ſhould have their thoughts thereupon, to the effe&t that the ſame 
may be decided with great conſideration ;' And accordingly, this day, the 
caſe being fully debated among themſelves, It was carryed and found 
by plorality of Votes, That ſuch Back-bonds do affeRt, even as to a Sin- 
pular Stcceſſor, tho extra corpus Juris, And albeit they be granted after 
the receiving of ſuch Rights; And that they affe&t Compryſings, even 
after Infeftments has followed thereupon, during the Legal, but not af- 
ter. Diverſe ofthe Lords did Argue and Vore againſt the faid Deciſion, 
andiin ſpecial, 4. 1. C. N. B. S. 7 Upon thele Grounds. 1,A Sin- 
gular Succeſſor does not ſucceed, 1 wniverſam Jus as an Hejr, but anly 
in Jus Singulare; And it the faid Jus be ſimple and pure, without any 
quality iz corpore Juris; any extrinſick quality or Deed may bind the 
Granter and his Heirs, bur not the Singular Succeſſor, who neither can, 
nor is obliged to know, and take notice of any quality that is notin the 
Right. 2. The quality of a Right 1s an Accident ot the ſame, and 
Accidentis eſſe eſt ineſſe ; Sothat,in Law,where rhe ſame is not i corpore Jus 
ris, it doth not affect the Right as to Singular Succeſlors. 3- Upon the 
Conſiderations foreſaid, Reverſions, and Bonds tor Granting Reverſions, 
do not militate againlta Singular Succeſlor, unleſs they be iz corpore Joris, 
or Regiſtrare; And tho there be an expreſs Statute to that purpoſe, 
yet it doth nor follow « contrario, where there 1s no Statute, Back-bonds 
ſhould affe& ; ſeing the ſaid Statute is made, conform to the Common 
Law, and is Declaratory as to Reverſions; being then moſt in contempla- 
tion of the Parliament, but doth not derogare from the Common Law in 
other Caſes. 4. Back-bonds are upon the matter Reverſions and do 
oblige only to make a Retroceſſion in favours of the Cedent ; and cannot 
operate more, than if a tormal Retroceſſion were made in favours of the 
Cedent ; which could not prejudge a Singular Succeſſor, unleſs it were 
intimate. - 5. It would be an irrepairable prejudice to the People, and to 
Singular Sicceſſors, who, finding a Right pure without any quality 
are # bona fide to think, that they may 1ecurely take a Right thereto; 
And yet ſhould have no remedy, if, upon pretence of Back-bonds, and 
Deeds altogether extrinſick,their Right may be queſtioned. 6. As to the 
preterice ot rhe prejudice to the People, viz. That they are in uſe to grant 
Aſſgnatiovs, in order to the deduceing of Comprylings thereupon ; and 
may be fruſtrate, if the Back-bond {ſhould not aftect the ſame, is of no 
weight ; Seing they truſt the Adigneys; And it is their own _ if 
they 
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they Truſt perſons that doe not deſerve Truft ; And they have a Remedy 
by 1ntimateing the Back-bonds, which, upon the matter are Tranſlations; 
whereas a Singular Succeflor has none. 7: That ſuch Back-bonds ſhould 
affet Compryſings, not only before, but after Infefrment during the 
Legal; But thereafter ſhould ceaſe to qualify the ſame; It ſeems to be in- 
conſiſtent with, and agaiaſt the principles of Law. Is preſenta. 


—_ 


D. 375. contra eod. die. 


# i HE Lords Found, That a Biſhop and Executors, had Right only to 

the Quots of fuch Teſtaments, as were confirmed in the Biſhops 
time, in his own Right, as Biſhop for the time : And the ſaid Quots, be- 
ing in efte& Sentence-Silver, dzes cedzt by the Confirmation ; ſo that who- 
ſoever is Biſhop then, has _— to the ſame. 

They Foundlikewayes, That Quots being a part of the Biſhops Patri- 
mony and Rent; The £Guots, of all Teſtaments confirmed within the 
half Year, after the Biſhops deceaſe, did fall under the .4nz, and belong 
to the Biſhops Reli&t and Executors. Yide Carpzovinm. lib. 1. Jariſp. 
Conſiſtorialis de Salario defuntti Paſtors ſemeſtri. 


D. 376. Spence contra Scot 7. fuly. 1676. 


| a purſure for payment of a Sum of Money, It was Alledged, That 
the Purſuers Cedent was Tutor to the Detender, and had not made 
his Accompt: Which Defence the Lordsſuſtained againſt the Aſſigney; 
Bur it was their meaning, that the Purſuer ſhould not be delayed ; and 
and thata competent time ſhould be given to the. Defender to purſue and 
* diſcuſs his Tutor. Glendoich Reporter. Mr. John Hay Clerk. 


D. 377- Fohnſtoun contra Rome. 8. July. 1676. 


N a purſute upon the paſſive Title of Succeſſor Titulo Lucrativo; In . 
| {wa far as the Defender had a Diſpoſition from his Father, without an 
Onerous Cauſe: The Loras ſuſtained the purſute, albeit it was Alledged 
by the Defender, he had made no uſe of the ſaid Diſpoſition, and was 
content to renounce the ſame ; which the Lords Found he could not do, 
_ delivered to him. A Concluded Cauſe Adviſed, Mr. Themas Hey 
Clerk. 


D. 378. Finlaw contra Litle. 11. Fuly 1676. 


A Legacy being left in theſe Terms, viz. That it ſhould be payed 
out of the Teſtatrix her Houſehold Pleniſhing, and Debts dus 
upon Compts: The Lords Found, That albeit the faid pleniſhing, and 
Debts ſhould not extend to ſatisfy the ſaid Legacy, that it was not a limit- 
ed Legacy ; but ought to be'ſatisfied out of the other Executry ; and that 
the ſaids words were only executiva, as to the order and way of Payment 
in the firſt place; and Izterpretatio ſhould be ut «fas waleat ; eſpeciall 
ſeing the Legator was the DefunQts Relation: And iit is to be preſumed, 
that the foreſaid —_— was only as to the way of payment; In 
n 


reſpett the Detunctdid look upon her Pleniſhing and Debts foreſaid, as 
ſufficient 
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ſufficient to pay the ſame; And did not declare that the faid Legacy 
ſhould be only payed out of the fame, and in caſe ir ſhould be ſhort, that 
ſhe ſhould have'no more: And it appeared tothe Lords, that the Exe- 
cutors had given up a very inconſiderable Inventar of the pleniſhing, and 
far ſhort of whata perſon of the Detuncts condition and profeſſion, being 
a great Innkeeper, behoved to have in order to her Calling. Actores 
Dalrymple &c. alteri Hog. in preſentia. 


D. 379. Biſhop of Dumblain contra- Kinkhch of 
Gilmertoun, eod, die. 


N Anno 1620. His Majefties Grand-Father did Annex the Deanry of 

the Chappel Royal to the Biſhoprick of Dumblain: And did mortify 
thereto an Annualrent of Ten Chalders of Victual out of the Lands of 
Markle and Traprane: By vertue of which Right the Biſhops of Dam 
bleye, haveeverfince poſleſt the ſaid Annualrent, until 1638. that the 
Biſhops were ſuppreſt: And thereafter, Mr. Al-xander Henderſon, and 
Mr, Robert Blair being provided thereto, as his Majeſties Chaplaines, 
did continue in the poiſeſſion of the ſame, - till the Biſhops were Reſtored 
in 1661. and fince the Biſhop of Damblare was in poſſeſſion of the ſame : 
But Francis Kjnloch now Heretor, tho he had been in uſe of payment of 
$. {halders of Vitual, as a part of the ſaid Annuity, out of his Lands, 
ſince he acquired a Right to the fame; being charged at the inftance of 
the ſaid Biſhop, did Suſpend upon that Reaſon, viz; That the ſaid An» 
nualrent was Wadlet by the Earl of Borhwel in the Year 1587. to Mr. 
Thomas Craig for 7000 Merks: And John Murray Earl of Annandale hays 
ing acquired the Right of the ſaid Annualrent; and having reſigned the 
ſame in favours of A. 7a. to the effeCt it might be Mortified, as faid is; 
The King, by the ſaid Mortification, could give no other Right, than 
what flowed from the ſaid perſons his Authors, which was redeemable, 
as faid is; and de fadtothe faid Right was Redeemed; In ſua far as, 
the Right of Reverſion of rhe faid Annualrent having come in the perſon 
of the Luke of Lexnox, Donator to the Forefaulture of the Earl of. Bork- 
well, and from him tothe Earl of Balcleugh, and from the late Earl of Bal- 
eleugh to Sir John Scot of Seatoun. Cetera deſunt. | 


D. 380. Jaffray contra Murray. 8. November 16756, 


Party being purſued , upon the paſſive Titles; and in ſpecial upon 
A that of Charged to enter Heir ;, and having offered to Renounce, 1+ 
was Replyed that he could not, Seing Res was not integra ; In Reſpe&t 
he had: granted a Bond, Of purpoſe, that thereupon the Eſtate might be 
Adjudged; The Lords Foxnd , That albeit he had notgranted the Bond 
upon the deſigne foreſaid , yet, the Eitate being adjudged and incum- 
bered by. Is Deed , he ought to be Lyable to the Detugts Creditors 
ro tanto , Or to purge. Gubſon Clerk. 

It is 'Thought, That ifrhe Appeirand Heir ſhould doloſe grant a Bond, 
that the Defuncts Eſtate might be thereupon adjudged , ought to be Ly- 
able in ſolidum : But if he grant a Bond which is a lawful Deed, and 
thereupon his Creditor adjudge , which he could not hinder ; It is hard 
to ſuſtaine a paſſive Title againſt him; unleſs his creditor , having ad- 

Aaaaia judged; 
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judged , were fatisfied by that courſe ; In which caſe, {eing the Defuncts 
creditors are prejudged, It is Reaſon he ſhould be Lyable pro tanto. 


D. 381. Steuart contra Hay. 9. November. 1676. 


Ands being bought after Interdiction : A ReduQtion of the aid In- 
terdiftion was purſued at the inſtance of the Buyer, upon theſe Rea- 
ſons. 1. That InterdiQtions, by the Common Law, are only of prodigpt ; 
And InterdiQors are in effe& given Curatores to them : And, by our cu- 
ſtom, albeit InterdiQtions are um ſine cauſe Cognitione, upon Bonds 
granted by perions interdited, upon that conſideration and narrative, 
that they are perſons facile, and not fit to manage their Eſtate; whereupon 
the Judge preſumes, that they are ſuch; and upona Bill gives warrand to 
publiſh the ſame ; yer rhe InterdiCtion in queſtion ought not to be ſuſtain- 
ed, ſeing it is not the ordinary ſtile of other Interdi&ions ; and the Bond 
of ons fk bears no narrative of Facility ; but only that the Granter,for 
the ſtanding of his Family, m_ very Ancient, did oblige himſelf not to 
Diſpone his Eſtate without conſent of the Perſons thereinmentioned, and 
Letters of Publication were not raiſed thereupon, but Inhibition was only 
uſed. 

2. That InterdiCtions are a Remedy, for ſecureing weak perſons, 
and ought not to be a ſnare to others: And the Law favours, and helps 
theſe that are decep:4, and not decipientes; And that the Purſuer was in 
effe& circumveened, in ſwa far as, the faid Interdiftion was not Regi- 
ſtrate till the Purſuer was in Terms of Bargaining ; and they had ſearched 
the Regiſters, and had not found any ſuch InterdiQtion ; and the only In- 
terdiQtor on Lite, was Witnels ta the Bargain, and got a part of the price ; 
and the reſt of the price was payed to Creditors anterior to the InterdiRi- 
on; And the Purſuer, relying uponthe Ingenuity of the Diſponer, tho he 
might have ſecured himſelt by taking a _— to the ſaid Debts, did 
extinguiſh the ſame, by taking Diſcharges and Renounciatons. 

The Lords being divided 1n their Opinions, The cafe was not decided 
this day. Hay Clerk. In preſenta. 


D. 382. Inter eoſdem. 10. November. 1676. 


þ HE Lords ſuſtained the Interdition abovementioned, the Defen- 

ders offering to prove, that the Perſon Interdited was not rei [ue 
providus: And Houna, Tha the perſon: interdifted was thereby in the 
condition of Minors ; And that he and-his Heirs could not queſtion any 
Diſpoſition or other Deed doge by him, upon the naked head of InterdiQi- 
on, unleſs they alledge and qualify Leſion: And thatthe Purſuer of the 
Reduction may. prove that the Bargain was profitably made, and that the 

Ce Was, iz rem verſum: And: the Lords declared, they would not 

& nice as to: Probation; but Reſerved the conſideration of it to 
themſelves. 

It was further Rephes, That the InterdiQtion is Null, being Execute by a 
perſon. that was not a Meſlenger,being deprived; which was Repelled, In 
reſpe& of the Anſwer,that it was offered ro be proven,that notwithſtand-' 
ing of the Sentence of Deprivation, he was holden and tentus &* reputs- 
tus ro-be a Meſſenger: Notwithſtanding it was-T7iphed, that the Pur- 
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fuer, in Fortification of the Sentence of Deprivation, and his own Depoſi= 
tion ; offered to prove, that it was the common Opinion of the Country, 
that the Executor was not a Meſſenger, then _—_ deprived: Which 
was thought hard by ſome of the Lords; being of the Opinion, that at 
leaſt habitus and tentus & opinio ought to have been allowed to both Parties 
to prove; Reſerving to the Lords, to Conſider the Probation, and to 
Judge, according to that which ſhould be Found moſt pregnant. 


D. 383. Paterſon contra fobnſtoun. eo. die, 


FT was deſired by a Bill, That a party, againſt whom Witneſſes had been 
vſed, and who had declared, might be allowed ro qualify the Inhahi- 
lity of the Witneſſes; and that a Terme ſhould beAſſigned tothat _ 
Whereupon it was Agitate among the Lords; If a Reprobator ſhou d be 
ſuſtained by way of exception, whereupon there would be a new LitiC- 
conteſtation :* And it was ttrged by ſome of the Lords, that if the Tnha- 
bility of the Witnefles ſhould be qualified npon the ordinaty Grounds, 
whereupon the Witneſſes themſelves are' interrogate, viz. Thatthey are 
not worth the Kings unlaw, and fuch like; That Reprobator ought nor 
ro be ſuſtained; Eſpecially*rhe Party being heard, to obje& againft rhe 
Witneſſes: And yer the Lords'ſuftained Reprobator, by way of excepri- 
on, and without Limiration; In reſpect, the Oath of the Witneffes con- 
cerning their own Hability is oaly an Oath of  Caluriny; and notwith- 
ftanding thereof, a Reprobator may be purſued, by way of Action: 
And the Objections, againſt the Witnefles, may come to the Parties know. 
ledge, after they have declared: Andas there may be Two' Litiſconte- 
ftations, if an exception of Falſchood, or any other, ſhould atife upon the 
Production: of the'Writes ; there 1s eanem ratio as to the Wirneffes ; ſcing 
the Objections againſt rhem could not be proponed- before Litiſconteſta« 
tion: And, if they be' Relevanr, they ought to be proven; And it is 
the- intereſt of both Partizs, that the Reprobator ſhould be received by 
way of exception; ns /ites protelextur : But the' Lords Ordained a 
Condeſcendance, to be given in,in Write, of the Grounds of the Repro- 
Yator ; andto be given tothe orher party, that he might be heard'to de- 
nate, upon'the Relevancy of the ſame. Gibſon Clerk. 


D. 334. Inglis contra Boſwell. 14. Novem; 1676, 


Father having granted Bonds of proviſion, in favours of his Chil 
EA dren _ in familia, and having thereafter contracted Debt ; 
It was\ Foana ,, That the' Creditors,. tho poſterior , are preferable to the 
Children: And tho, in. other caſes ,. It is preſumed "That Bonds or 
Writes, being. inthe hands of theſe to whom the ſameare ranted, were 
delivered'ab initio ; yer; in the caſe of Children , the Pr mption-lyes 
againſt them,that they are ſtill in the hands ofrheir Parents,ſo that they are 
maſters of the ſame : And eo ip/o, thar thereafter they contract Debt, th 
revock the {aid. Proviſions, In fwa far as they may prejudge their Cre- 
ditors; unleſs it be offered to be proven, that they were' delivered 
and. were the” Childrens Evidents, the time of the contracting the faid 
poſterior Debt. Newvoun Reporter... Mr. John Hay Clerk, 


D. 385. 
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D. 385; Davidſon contra Wauchop. 16.'Novem. 1676. 
OHN Wauchop, one of the Macers before the Lords, having taken 


'J @ Right, by” Tranſlation , to a Bond of 700 Merks , alledged gran- 


ted by 'the deceaſt James Davidſon Jaylor in the Canongate to 

Horſebareh: And a ReduQtion and Improbation being intented of the 
faid Bond ; The Lords did decern in the TImprobation ; and Fourd-the 
faid Bond to be falſe and forged; and remitted Dumbar Forger to 
the Juſtice: Albeit'the Writer and Witneſſes, and the Debitor and Cre- 
ditor being all deceaſt,. there were no means left for improving the ſaid 
Bond direQtly: Which the Lords did, In reſpect of the indirect Articles 
aftermentioned, ' and/:the concurrence, '- in; great number and preg- 
nancy,of the preſumprions and evidences of falſehood, ariſing intrinſically 
upon the inſpeQtion of the Write, and the compareing ol Papers and 
otherwayes, viz. 1, That the Debitor David/on was a perſon moſt Re- 
ſponſal; and the Creditor Hor/ebzrgh indjgent-; So that,theBond being of 
date 1644. It could not be thought, that if it had been a true Bond, the 
Creditor, ,or his Relic, would, or could have wanted payment ſo long ; 
nothing being done tp recover payment until after 1669. That the faid 
Bond, being Alligerd to { 
John W auchop, after all the means of Improbation had tailed by the deceaſe 
of Writer and. Witneſſes.” - 2: The. taid- Laurie and Johys 
Wauchop being examined upon-Oath,. It appears by their Declaration, that 
the pr ines 4 of the ſaid Bond infayoursof -_. » Lawrie was never 
delivered to him, but. was ſtill retained by - \ | Dambar, who 
had Marryed the ReliCt of the {aid Horſeburgh;, and'/pretended that the 
faid Aſſignation was made by Horſebargh, in favours of his Wife, but left 
Blank ; And: that Lawries Name 'was filled up to the uſe, and in be- 
half of the ſaid Damber and his Relict, for ſecurity of a ſmall Debt due 
to the ſaid Lawrie, 3. That Joh» Wauchop diq;give to Dumbar, for a 


4 


Tranſlation from Lawrie, only 300 Merks, , and, did promiſe, in caſe he 


ſhould recover the ſaid Debt,. to pay” 200 Merks-more ; of which, 106 
Merks was to be payed. to the ſaid Laurie; -And it cannot be thought, that 
Dumbar woyld have given away ſo conſiderable a Sum, the Bond and An- 
nualrent of the ſaid Sum extending to 100 /b. fterl. for 300 Merks preſently, 
and .200'Merks upon the condition foreſaid. 4. It appeared by the Bond 
and Aſhgnation, that they were writen with one Hand, - and the Wit- 
neſſes Subſcriptions appeared to beall-writen with'one Hand. 5. The 
Writer and: Witneſles are obſcure Perſons, and .not known ; and the de- 
ſignation of them is ſo general, that they could not be well found ; bein 
deſigned Writers and Indwellers in Earnburgh, and no otherwayes. 5 
It appeared, , by comparing otherPapers writen by Dambar, both as to 
the Character, and the Spelling ; that the ſaid Papers, being writen by 
Dumber, arethe ſame Write, that the Bond and Aſſignation is of. 5, It 
appeared by ſome. Papers ſubſcribed by Davia/on, produced by Wanchop 
to aſtruQt and approve, - that his Subſcription to the ſaid Papers is not 
like that of. the Bond: - - | 

| Diverſe Papers were produced, being alledged to be Forged by Dum- 


bar; being Bonds granted by perſons who were Dead. and whereof the 


Writer 


Laarie, wastransferred in favours of 


Deciſons of the Lords 18g 


Writer and Witneſs were likewayes Dead; which did labour of th® 
fame Grounds of Suſpition and falſehood : And albeit they were not de- 
clared to be falſe, yer being queſtioned and a warrand being given by the 
Lords to apprehend Dumbar, he had eſcaped, and was Fugitive: And 
the faid Dumbar is lookt upon, and 1s pe{/ime fame as a Falſary and a 
Forger. 

he Lords were evil ſatisfied, That their Macer ſhould have taken a 
Right to, and uſed ſuch a Write; But as yet have not Cenſured him, Is 


preſenta. 
D. 386, Paterſon contra Mckenzie. 32. Novem. 1676, 


'T HE Defender, in the Improbation of an Aſſignation, transferred in 
in his favours, being urged to abide by the fame ; and having offe- 
red to abide by the ſame, as given to him for an Onerous Cauſe ; and as 
true for any rung he knew: It was Anſwered, That Certification ought 
to be granted,unleſs the Defender would abide by the ſame poſitively, as a 
true Deed : Seing,otherwayes, falſe Writes might be conveyed through 
many Hands, and the uſing of the ſame might eſcape impure; notwith- 
ftanding of the ACt of Parliament, againſt the uſers of falſe Writes; if 
they ſhould be allowed to quality their abideing, by the fame, in mans 
ner foreſaid ; which is contrar, to the very Notion of abiding by ; which 
imports a poſitive aſſerting the truth of the ſame.. Upon which Debate 
the Lords Conſidered the great inconvenients on either hand, if a Right 
may be taken tofalſe Writes and uſed /»pare ; whereas before any perſon 
take Right to the ſame, they ought to inform themſelves concerning, the 
ſame, and the Condition and Quality of their Cedents. And on the other 
part,ifcommerce ſhould be obſtructed fo far as a Right ſhould not be taken 
without hazard to Papers, _—_— no intrinfick nullity or defe&, that of 
falſchood being altogether extrin{ick, and which cannot be known. - 
The Lords, in reſpect the Cedent, who had made the Tranſlation of 
the Write quarrelled, was Living, Ordained him to abide by the ſame 
ſimply :- And ſuffered the perſon, who has now Right thereto, to 
abide at the ſame with the foreſaid quality ; But reſerved to themſelves, at 
the adviſing of the Cauſe, to conſider what the faid qualification may im« 
port in behalf of the Uſer. AQtor. Mckenzie and others, alteri Falconer. 
Hayſtoun Clerk. In preſentia. 


D. 387. Weir contra E. Bramford. 24. November 1676, 


IS Majeſty and the Parliament having reſcinded the Forefaulture 
H of the late Earl of Bramford, who had been Forefaulted the time of 
the Troubles for his Loyalty; did fo qualify the Act of Reſciſſion 
and Reſtitution, that albeit he had Daughters, who by the Law would 
have been Heirs of Line ; yet the Eſtate was ſettled by the Parhament, 
upon his Grand-child, Son tothe Lord Forreſter, who had Marryed one 
ot the Daughters. 
Mr. William Weir, _ Right by Aſſignation to a Debt of 5000 
Mer+s.due by the Earl of 
children of the ſaid Earl; and a Decreet being obtained for the ſaid Debr, 
againſt Edward Rathventhe _ reyes Son, as having ſucceeded in = 
l 


ramford to Patrick Kr, one of the Grand 


—_—__—— 
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aid Eſtate, and being bonorum poſſeſſor, and having Right as ſaid is, to 
ſaid Eſtate, ought to be Lyable pave tothe Burden. 

The Lords, by the ſaid Decreet, Declared, that the: Eſtate ſhould be 
Lyable ; and thereupon Adjudication having followed againſt the ſaid 
Edward, of a part of the Eſtate, and Infettment upon the ſame ; the ſaid 
Edward did intent Reduction of the ſaid Adjudication upon that Reaſon, 
That the ſaid Decreet againſt Edward Ruthven, whereupon it proceeded, 
was Extracted wrongoully, and not conform to the Minuts and Interlo- 
quitor ; which were'1n thele Terms, that the Eſtate ſhould be Lyable to 
the Debt ; but not that the ſaid Edward ſhould be decerned to pay ; as the 
Decreet bears: And that there could be no Adjudication againit the ſaid 
Eaward, who was not Heir tothe ſaid Earl : but there ovghtto have been 
a Decreet and Adjudication, againſt his Heirs of Line, being charged to 
enter Heir. 

Upon Debate among the Lords, ſome were of the Opinion, and did 
* Repreſent, that there could be no Adjudication againſt the Heirs of Line, 
nor Decereet Cog nitionis cauſa; ſeing they could not be charged to enter 
Heir in ſpecial to that Eſtate, which, by the Act of Parliament did not 
belong t2 them; but was ſettled upon the ſaid Edward, as ſaid is; And 
that the ſaid Decreet againſt Edward was Diſconform to the Lords Inter 
loquitor ; Seing it was not intended, by the ſaid Decreet, that the ſaid 
Eaward or any other Eſtate of his ſhould be Lyable to the faid Debt; Ir 
being expreſly declared in the ſaid Decreet,that he ſhould be free of perſo- 
nal Execution: And the faid Decreet was, but in effect, a Decreet 
Copnitionts cauſa: And therefore behooved to bear the Decerniture fore- 
ſaid, that he ſhould be decerned to make payment, which was only dicis 
cauſa, to the effect Execution might follow by Adjudication: And,by the 
Summonds, whereupon the Decrcet proceeded, it was only craved, that 
the Eſtate ſhould be affected; And, by the Adjudication, Bramfords E- 
ſtate was only affected, and the Adjudger was content to declare, that he 
ſhould affect no other Eſtate. 

Yet ſome of the Lords were of the Opinion, That the Decreet not be- 
ing in theſe Terms, that the Lords decerned Copnitionis cauſa, to the effect 
Execution might follow againſt Bramfords Eſtate ; It was in Arbitrio Fu- 
dicis, to ſuſtain the Decreet to be a Ground of Adjudication or not: And 
that Mr. William Weir, having been acceſlory to the Appeals, at the in- 
{tance of Calender from the Lords of Seſſion, deſerved no favour: And 
it was carryed by plurality, that the Adjudication ſhould be reduced. 
Newtoun Reporter. Mr. John Hay Clerk. 


D. 388. Sheill Miniſter of Preſtounkirk contra His 
Pariſhoners. 28. November 1676. 


TT. HE Lords Found, 'T hat Viccarage Teinds are ruled by Cuſtom, and 
Local as to the Quota and Kinds, and manner of payment of ſuch 
Teinds as are trvely Viccarage : So far, that in a purſute for Viccarage 
Teinds; The Detenders Alledging, that ſome of them had been in uſe 
of paying only ſome certain Kinds by the ſpace of 20. Years ; The 
Lord Found the ſaid Alledgance Relevant, to free them of other Kinds ; 
Albeit they d d Reply, that the Purſuer was in poſſeſſion of rhe Kinds 
in queſtion within the Pariſh ; ſome others of the Pariſh, having been in 
uſe 
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uſe to pay the ſame: And that Viccarage is omen univerſitatis,ut Baronia, 
and poſſeMſon of a part interrupts Preſcription; and is, in Law, Poſſeſſion 
of the whole. Newtourn Reporter. 


'D. 389. John Ker contra Fean Ker. eod. die, 


N a purſute at the inſtance of a Donator : Tt was Alledged, That the 
Debt purſued tor, was Heretable quoad fiſcam: And it being Rephed, 
That the Purſuer had Right thereto as Executor Creditor; The Lords 
Found Proceis upon that Title tho ſupervenient; 'The Teſtament be« 
ing confirmed after the intenting of the Cauſe. | 
In the fame Cauſe, It was Ford, That a Teſtament being confirmed, 
the nearcſt of Kin ip/o momento has Jus quaſitum to that part of the Goods 
which belong to them, and do trantmit the fame to their Executors, and 
theſe who repreſent them ; thothe Teftament was not Execute, before: 
the deceaſe of the neareſt of Kin : And-thar the ſaid Intereſt and AQtion, 
being in effect a Legitima, and competent to them by the Law and AR of 
Parhament, is ſettled in their perſon and doth tranſmit ; tho the ſame be 
not recovered in their own tune, 


D. 390. Scot contra T 01/þ. cod. die. 


AN Aſſignation, being made in Holland, according to the cuſtom there, 

by way of Jn(trument, underthe Hand of a Notar, a Tabellion hav- 
ing retained the Warrand in his Hands, Signed by the Parties, was fſu- 
ſtained, in reſpe&t of the cuſtom and corſurrudo loci, Juſtice-Clerk Rex 


porter. 
E 391. Drumellier contra E. T weeddale. 30. Novem. 1676. 


T was objeQted againſt a Witneſs, That he was Teſtis Domeſticas, be« 
ing Servant tothe Defender ; at leaſt having been his Servant the 
time of the Citation: Wherennto It was Azſwered, That he. was 
not preſently his Servant ; and tho he was his Servant the time of the Ci- 
tation, he might now be a habile Witneſs : The Reaſon, why Servants 
cannot be Witneſſes in behalf of their Maſters, ceafing in this Caſe, viz. 
That their Maſters might have influence upon them ; and that they 
may declare in their Favours, out of fear, to be put out of their Service: 
Andes tothepretence, that it is preſumed, that the Defender put the 
Witneſs out of his Service, of purpoſe, that he might uſed as a Witneſs; 
the ſame doth amount only topreſumptio hominis, which cedit veritati; And 
animus and deſign not being probable, but by the Oath of the Party, the 
Defender and the Witneſs were free to declare, that he was not removed 
out of the Defenders Service upon the deſign foreſaid; And it wasmore 
ſtrongly to be preſumed, that neither the Defender,being a Perſon of Qua- 
lity, nor the Witneſs would perjure thernſelves. 

It was farder urged, That the witneſs was to be uſed upon a pa- 
per that had been produced after rhe intention of the Cauſe, and for 
1mproving the Date of the ſame ; And that he was removed out of 
the Defenders Service befor the production ofthe ſaid paper ; So _ 


L, 
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be could not have that proſpect and deſign to uſe him as a witnefs, and 
that he was removed upon the account foreſaid. 

The Lords, before Anſwer, Ordained , that the Time of the produ- 
ction of the ſaid paper might be tryed; Redford Reporter. Gibſon 
Clerk. | | 


D. 392. Grierſon contra The Laird of Lagg. 
1. December. 1676. 


A Superior, having obtained the Gift of his own Ward , did purſue 
A his Subvaſſal at the inſtance of a Donator, in Truſt and to his be- 
hoof for Maills and Duties, dureing the Ward : And the Defender hav- 
ing Alledged, That the Purſute was to the behoot of the Superior himſelf; 
and that he or his Predeceflor had Diſponed to the Defender his Lands 
with abſolute warrandice. 
The Loras Found, That the Gift of Ward, being given to the Vaſſal, 
- did accreſce to the Subvaſlal, paying his proportion of the Compoſition: 
Albeit it was urged, that as the King might have given the ſaid Gift to 
another,he might have given it to the Vaſlal himſelt; and hecould not be in 
a worſe caſe than another Donator : And that the Subvaſſal knowing the 
nature of the Right, that the Superior held Lands ward ; was Lyable to 
all Caſualities ariſing ex 2a#urs ret, to what Donator ſoever the ſame be 
ven. 
: It was controverted amongſt the Lords, ' What ſhould be the Ground 
of the Deciſion in point of Law : And ſome were of rhe Opinion, that it 
was upon that Ground, that Jus ſuperveniens accreſcit ; the Lands being 
diſponed to the. Subvaſſal ut optima maxima : But it was the Opinion 
» of others, That Jus /ſuperveniens accreſcit , when it is either of the Pro- 
perty , or of any Servitude , or of Caſualities that had fallen betore the 
Right granted to the Vaſſal ; but not of Caſualities ariſing thereafter 
ex watura rei; And therefore they thought, that the Right ſhould be 
found to accreſce to the Vaſſal, upon that Ground, that the Relation be- 
twixt a Superior, and his Vaſſal, and the mutual obligation & fides be- 
twixt them, is ſuch and ſo exuberant, that the Superior ſhould not take 
advantage of a Caſvality fallen upon account of his own perſon, and by 
his Minority: And thata Right of Ward, granted to the Vaſſal himſelf, 
or to'any other to his behoof,is upon the matter a Diſcharge of the Caſuali- 
ty, both as to himſelf, and as to the Subvaſlal, that is concerned in cons 
equence. Newtoun Reporter. Hayſtoun Clerk. | 


D. 393. Home contra Scot. eod die, 


N a Proceſs for Mails and Duties; It was Alledged, That one of the 
Defenders was in poſleſſion by the ſpace of 7. Years, by vertue of a 
Tack, and had the benefite of a poſſeflory Judgement: And it being 
Rephed, That he ought to ſay, that he had a Tack from a perſon have 
ing Right: Andnevertheſs, The Lords Found, "That is was ſufficient to 
 Alledge, that he had a Tack, and by vertue thereof in fo long poſſc{s 

ſion. 
' This Deciſion ſeemed, to ſome of the Lords, to be hard; in reſpe& a 
'Teanent 15 not properly in poſſeflion, but detinet to the behoof the Set- 
ter; 
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ter ; So that he could be in no better caſe than his Maſter, who, notwirk« 
ſtanding of his poſſeſſion, either in his own perſon, or in the perſon of his 
Tennent, cannot plead the benefite of a Poſleſlory Judgement; unleſs he 
had,or ſhould alledge upon, ſome Right; And ii the Maſter werecalled as 
de fatto he was 1n the ſaid proceſs, Ir were inconſiſtent, that his Tennent 
ſhould have the bencefite of a Poſleſlory Judgement and not himſelf, 1s 


preſenta. 
D. 394. Rutherford contra Weddel. 5. December. 1676, 


HE Lords, Ina Suſpenſion at the inſtance of a Bankrupt, who wasg 
I Priſoner ; did allow him to come out without the habite; Becauſe 
It was repreſented, that the Debt was for the molt part not contrated by 
himſelf, but by his Father : Albeit ſome of the Lords were of the Opinion, 
that the AQ of Sederunt bearing no diſtinction, and being made upon 
good confideration, and contorm to the practice of all other Nations ; 
That Bankrupts ſhould be known by a habite to be perſons, that deſerved 
no Truſt ; and that others may be attrighted from contraQing or under- 
going Debts, which they are not able to pay : And that the pretence fore+ 
{aid was frivolous, it not being preſumable,that a perſon would be Heir and 
become Lyable to Debts, that he had not Contracted, unleſs there were 
Effefts and ſufficiency of Eſtate, to pay the ſame : And if ſuch pretences 
ſhould be allowed ; the Law would be altogether elufory. Gosford Re« 
porter. Mr, Thomas Hay Clerk. 


D. 395: The Town of Glaſgow contra Greenock, 
7. December 1676. 


*'HE Town of Glaſgow, having intented a Declarator againſt the 
Laird of Greenock, containing theſe Concluſions, viz. That 
it ſhould not be lawful to Greezeck, or his Burgh of Barony, to import an 
Gocds from Abroad ; which, by the late Regulation, and A of Parlia» 
ment concel ning the priviledges of Burghs Royal, being the 5. AR of the 
34. Seſſion of his Majeſties Second Parliament, belongeth to the Royal 
Burghs; and are to be imported by them privative; and in ſpecial Wine, 
Brandy; and Salt, 2. 'That it they ſhould be found to contraveen the 
ſaid Act of Parliament, that the unfree Goods deprehended ſhould not 
only be Eſcheat ; but their whole Goods ; conform to former Laws and 
Ads of Parliament againſt unfree Men. 

It was Alleaged for the Detenders; That at leaſt, they ought to be in the 
fame caſe as Strangers, and Untree-men of Forreign Nations; who ma 
import without limitarion,making Offer to the Royal Burghs ; and if they 
do not buy the ſame from them, being obliged to Sell them in whole fale, 
and at the price to be limited and” appointed by the Burgh where Offer 
is made ; and that the Burghs of Barony had been in uſe of importing as 
Strangers, the ſame being qualified as ſaid is; And the faid Cuſtom was 
not contrary to Law, but conform to diverſe Atts of Parliament, and in 
ſpecial the 100 AQt of A Ja. 5th. his Parhtament, bearing, 
that if any Iree-man, or other Scors-man dwelling within this Realm, 
ſhould bring home Wines, Salt, or Timber ; That the Magiſtrates of 

CEECEE Burghs 
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Burghs, where the ſame is entered, ſhould ſer a price upon the ſame ; 
which imports that Unfree-men may import the ſame. 

The Lords Found, That by the ſaid late ACt of Parliament ; The matter 
of Trade is {o regulated ; That as the Burghs of Barony their priviledges 
to import Goods and Commodities,that they could not import before, are 
ſettled upon them ; and on the other part, Royal Burghs are ſecured from 
the encroachment of Burghs of Barony ; So that they cannot import, but 
the particulars allowed to them by the ſaid Act: Therefore that, upon 
no prerence, the Burghs of Barony and Unfree-Men can import any 
other Goods ; and that they are not to have the Liberty thar Strangers 
have; Scing Strangers are allowed the Liberty of Trade and Commerce, 
being qualified as faidis: And 1t the ſame were denyed, there would 
be no Trade betwixt our Merchants and them : Whereas the Liberty of 
Trade, and to import Forreign Commodities, is only lodged and ſettled 
upon Royal Burrows, upon good Conſiderations ; and iztaitu of the ſame 
they are Lyable to a 6:h. part of Taxations, and other publick Burdens. 
2. It was Found, That, albeit in the late Act of Parliament, there be nor 
mention of Salt as one of the Commodities allowed to the Royal Burrows, 
and contained in the ſpecification, that the ſame does only belong to the 
Royal Burrows; Seing they are founded as to all Commodities, not ex- 
prelly allowed by the {aid Act to Burghs of Barony and Regality i» Jure: 
And the Burghs of Barony are excluded, by the {aid AR, as to all others 
except theſe allowed to them expreſly by the ſaid Att; and come under 

that general, viz. Such asare neceſlary for Tillage or Building, or for 
the uſe of their ManufaQture. 

And whereas it was pretended by the Defenders, that Salt is neceſſary 
for the curing of their Fiſhes. The Lords Found, That ManufaQture, in- 
tended by the AQts of Parliament, is only to be underſtood of Works e- 
refed by Companies or others for making of Cloath, or ſuchlike ; about 
which many poor People are Employed and Entertained: And tho there 
be skill in cureing Herring, they are not a ManufaQture, but a Native 
Commodity, withoutany alteration of the form,and only qualified by the 
cureing of the ſame: And that, upon that prerence, the Detenders ought 
not to be allowed to import Salt: But was Recommended to ſome of 
the Lords, being alſo upon the Council, to move that a courſe might be 
taken for —_ the price of Salt; that it be not Arbitrary to the 
Royal Burrowes, to {ell the fame at ſuch Rates, as the Burghs 0 Barony 
cannot, without prejudice, buy the ſame ; So that they may be forced to 
deſiſt trom making or exporting Herring. 

The Lords Found, "That the ſaid AQt having defined the pain to be 
the Eſcheat of the Goods deprehended ; And not the Eſcheat of the Con- 
traveeners whole Goods: And that as to Goods not deprehended, the 
pain ought not to be greater; And that theſe who import unlawful 
Goods, contrare to the Act, tho they be not deprehended, may be pur- 
ſued for the value of the fame, and no farder. 

Some of 'the Lords were of another Opinion, as to this Point, and 
thought, that ſeing the late ACt of Parliament, doth mention only the caſe 
of unlawtul Goods deprehended ; and doth regulate the former PraQtice.as 
to the arraching and affeting of the ſame ; and it is inconſiſtent, that both 
the Goodsdeprehended {ſhould be eſcheat, and likeways the Contraveen- 
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ors other Goods ſhould be eſcheat ; That therefore the former Laws are 
{till in vigour. Actor Lockheart, &c. alteri Cuningham. In prelentia. 


D. 296. Marſhal contra Holmes. 12 December 1676, 


AN Advocation being produced, after the Judge had decerned, bur 

before he had cleared and diQtate the minute of the Decreet ; which 
he did upon the Bench, immediatly atter produftion of the Advoca- 
r10n. 

The Lords Found the Decreet Null, as being /preto mandato : But, in re- 
ſpect of the Circumſtances, and that the Judge had decerned before, as 
faid is, they turned it in a Lybel. Theſaurer-deput Reporter. Gibſon 
Clerk. 


D. 397. Durham contra Durham. ed. die, 


IR Alexander Durham having upon Death-bed, given Bond to the 
& Lord Clermount , for 20000. merks; and at the Bme time, having 
ordained his Nevoy Mr. Francis Darham his appearand Heir, to pay to 
Adolphus, natural Son to the ſaid Sir Alexander, 6000. merks ; The ſaid 
Mr. Francis did, after the Defuncts deceaſe, grant Bond relative to the 
foreſaid Bond,and to the order for Adolphe his Provilion;whereby he ratified 
the foreſaid Bond, and was obliged to pay the faid Proviſion to Adolphas, 
upon this condition, that rhe Counteſs of Midleton ſhould Warrand and 
Relieve the Eſtate of Largo, from all Inconvenients, and in ſpecial, ſuch 
as might ariſe from his Uncles Intromiſfion, with publick Accompts; and 
if the Eſtate ſhould not be free, in manner foreſaid,;that the ſaid Bond ſhould 
be void. 

The faid Adolphus having purſued upon the forefaid Bond , It was 
Alledged , That it was Conditional , as faid is; And the Defender did 
condeſcend , that the Eſtate was diſtreſſed for a Debt of 20000 Merks, 
for which a Decreet was recovered againſt his Heir. 

The Lords Found notwithſtanding , That the faid Reſolutive Condition 
was to be underſtood fo, that the Bond ſhould not be void altogether ; 
but only proportionally eftcirand to the diſtreſs. Newton Reporter, Mr. 
Thomas Hay Clerk. 

This Deciſion, tho it may appear equitable, appears to be hard in ſtrittneſ; of 
Law; the preciſe Terms of the Condition being conſidered. 


D. 398. Colledge of Glaſgow contra Pariſhoners of Jed- 
burgh, eod. die. t 


FH E Lords Found, That a Preſentation of an aftual Miniſter before 

the Term, was not a compleat Right to the Stipend; unleſs there 
had been a Warrand for his Tranſportation, Theſaarer-depat Reporter; 
Gibſon Clerk. 


D. 399. Inglis contra Inglis. 13. December 1676. 


R. Cornelias Inglis, having granted a Bond to Mr. John Inglis, for 

M a Sumdue to himſelf, and for his Relief of Cautionries for the ſaid 
Mr. Cornelius , whereby he was obliged, for his Surety,to infeft him in cer. 
tain Lands to be poſſeſſed by him,in caſc of not paymentof the Annualrent 
duc 


US 
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due to himſelf, and the reporting Diſcharges from the Creditors to whom 
he was engaged : and whereupon the ſaid Mr, John was infeft by a baſe 
Infefrmenr. 

The ſaid Mr. Cornelins, in reſpect his Son Mr. Patrick had undertaken 
ro pay his Debts, d1d diſpone to him his Lands; whereupon the ſaid Mr. 
Patrick was infeft by a Publick Infeftment. 

The faid Lands being thereafter Compriſed from the ſaid Mr. Patrick; 
and there being a Competition berwixt the ſaid Mr. John Inplis, and di- 
verſe other Creditors of the ſaid Mr. Cornelius and his Son Mr. Patrick, 
who had compriſed the ſaid Lands from the ſaid Mr. Patrick: The Lords 
Found, That Mr. John Inglis was preferable to the ſaid other Creditors ; 
In reſpeQ, tho their Infettments upon their Comprifings were publick and 
the ſaid Mr. Joh» his Inteftent was holden ot the granter, yet the ſaid 
Mr. John's Right was publick as to 'Mr. Patrick, in {wa far as, the ſaid 
Mr. Patrick had corroborate the ſame; and, before the ſaid Comprilings, 
had made payment to the ſaid Mr. John, of certain bygone Annualrents, 
in contemplation of his ſaid Right; and had taken a Diſcharge from him, 
relating to the ſame; ſo that his Right, being Publick as to Mr. Patrick, 
was publick as to thoſe who had Right from him ; and Infeftments holden 
of the Gfanter, being valid Rights by the Common Law ; and by Att of 
Parliament and Statute, invalid only as to others, who had gotten publick 
Infeftments, in reſpect of the preſumption of Fraud and Simulation; the 
ſaid Preſumption cear weritars, and in this calc is taken away in manner 
foreſaid. 

The Lords Found, That notwithſtanding that the Right was granted 
to Mr. Patrick, upon the Conlideration forelaid, and for payment of the 
Debts thereinmentioned, that the Creditors mentioned in the ſame, had 
not a real Intereſt inthe ſaid Lands, bur only a perſonal Action againſt 
the ſaid Mr. Parrick; 1n reſpect the ſaid Right was not granted to him for 
their uſe and behoof; neither was it expreſly burdened with their Debts: 
and therefore the Loras did Find, That all the Creditors, both of the ſaid 
Mr. Cornelias and Mr. Patrick, who had Compriſed within Year and Day, 
ſhould come in pars paſſe. 


D. 400. Margaret Nevoy contra the Lord Balmerinach. 
eod. die. 


T HE Lord Balmerinoch was purſued, as Repreſenting and Behavin 
as Heir to the Lord Coaper, at the Inſtance of Margaret Newoy, _ 
diverſe other Creditors of the ſaid Lord Conper ; upon that Ground, that 
he had ratified a Diſpoſition, made by the ſaid Lord Conper, in favours of 
his Lady on Death-bed ; and was obliged to compriſe the ſaids Lands, and 
to give the ſaid Lady a Right to rhe Compryling, to be deduced, that 
ſhould be preferable to other Creditors; And that by the A& of Sederunt 
in my Lord Nith/dales Cale, appearand Heirs, granting Bonds to the effe&t 
their Predeceſſors Eſtate may be eſtabliſhed in their Perſon or in the Per- 
ſon of ſome Confident to their behoof, are lyable as Behaving : and It was 
Alledged for the Defender, that Behaving is magis animi quam fatti, and 
it is evident that the Defender did ſhune to be Heir; and did of purpoſe 
take the Courle foreſaid , that he ſhould not repreſent the idtund. 
The 
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The Loras Found, That the Condeſcendence was only relevant in theſe 
Terms, viz. That the Defender, or any Confident to his behoof, had 
compriſed the faid Eitate for Balmerinochs own Debt; and had poſſeſt 
by vertue of the Compryling: Or that the Lord Balmerinach had commus 
nicate the Right of rhe ſaid Compryling to the Lady Coaper ; and that 
ſhe had poſſcit by vertue thereot ; and could not defend her (elf with 
her own Ripht as being i» Leo, Or otherwayes defeCtive. 

It was the Opinion of ſome of the Lords, That it was ſufficient and 
Relevant to ſay, that Balmerinoch had Compryſed for his own Debt; and 
was obliged ro Communicate the ſaid Compryling; and had ratified the 
Lady Couper's Right: For theſe Reaſons. 1. The Law conſiders quod 
agitur, and not quod ſimulate concipitur ; Andthe Lord Balmerinoch,by tak+ 
ing the courſe toreſaid to compryſe tor his own Debt, intends upon the 
matter aire, and tocarry away his Uncles Eſtate, to fruſtrate Creditors, 
2. Tho it bepretended, that there is a difterence betwixt Nith/daPs Caſe 
and this, In reſpect in that caſe, the Adjudication was upon Bonds grant 
ed by himſelf, after his Fathers deceaſe; And, in this, the Compreiing is 
for my Lord Balmerinoch's Debts, Contratted before my Lord Couper's 
Death ; The faid difference is not conſiderable, ſeing as to that caſe, 
there was a deſign to carry away the DefunQs Eſtate, by a Deed of the 
Appearand Heir,to the prejudice of Creditors; and there is the ſame in this. 
3. Tho my Lord Balmerinoch had granted only a Ratification, without 
Communicating any Right; eo ip/o he behaved as Heir; In reſpe&t he 
had ratified the Ladies Right, for any Right or Intereſt he had himſelf; 
and he had an Intereſt, as Appearand Heir,lufficient to eſtabliſha Right in 
the Perſon of the {aid Lady, and to prejudge Creditors ; fo that they 
could not queſtion the ſame ; Seing Rights on Death-bed,being conſented 
to by the Appearand Heir-when they are made, or ex poſt fatto, become 
valid and unqueſtionable ex capite Lei#i, as appears by the Law of 
the Majeſty, concerning Rights on Death-bed. 


D. 401. Earl of Argyle contra The Lord Mcdonald, 


Hh 


I 4. December 1676, 
HE Farl of Aroyle, having purſued the Lord Mcdonald, for Re- 


duQton of a Feu holden of the Purſuer ob no» ſolutum Canonem ; 
It was Alledged, That the Defender had a diſpoſition of the OP 
from Lochzeal before my Lord Argy!'s Right, by a Diſpoſition likewayes 
from him : And tho my Lord Argy/e,having compleated his Right before 
the Purſuer by an Infefrment upon the ſame, will have Right to the Feu- 
duties after his Infeftment ; yer the Defender had Right to the bygones 
by the foreſaid Diſpoſition made to him; which, being of the Lands and 
Superiority and madetothe Vallal himſelf, was,upon the matter, an Aſſig- 
nation to the Feu-duties and a Diſcharge : - And farder, That as to the 
Feu-duties after my Lord Argy/'s Right, he was in bons fide, not to pa 
the ſame, having the foreſaid Diſpoſition as ſaid is : And my Lord Argy 
having done nothing upon his Right to make Interruption; And theres 
fore the Summonds ought not to be args op Cetfation and not pays 
ment, before Intimation of the Purſuers Right to the Defender: Both 


'which Alledgances the Lords Found Relevant, 
whit Sf Dddaddad In 
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In the fame Caſe, The Lord Mcdonald having proponed an Alledgance, 
viz. That my Lord Ar2yle was obliged by Bond to warrand Lochzea/ at the 
Hands of the Defender; and of any purſute competent upon the ſaid Diſ- 
poſition made to theDefender, quem d? evittione tenet Actio,agentem repellit 
Exceptio; And the ſame being Found Relevant, the Detender giving his 
Oath of Calumny thereupon ; The Lords, In reſpe& the Defender being 
in Town had refuſed, at leaſt had not come to give his Oath of Calumny, 
had decerned : Bur the Lord Mcdonald having intented ReduQtion of 
that Decreet,upon offer to give his Oath of Calumny; upon pretence,that it 
was towards the end of the Seſſion, when his Oath of Calumny was cray-. 
cd ; and that upon ſome occaſions, he had been forced to go home, It was 
Alledged for the Earl of Argyle, that upon Mcdonalds Retufalto give his 
Oath of Calumny, it was, in conſtruction of Law, a Calumnious Alledg- 
ance, and could not now be received ; And the greateſt favour could be 
ſhown to him, was, that he ſhould be heard to verify the ſame i»/tarter. 
The Lords did decern, ſuperſeding Extracting, until a. day in January; 
that, in the mean time, the Defender might verify the ſaid Alledgance ; 
having taken his Oath of Calumny, that the Write was not in his own 
Hand. Actores Lockheart and Berare. alteri Cuninghame and Thoirs, In 
preſentia. | 


—— 


D. 402. Litlejo'm contra Mitchel. eod. die. 


HE Lords Found, That Bonds granted on Death-bed, albeit they 
are Legacies, as to that effect, that they do affect only the Deads 
part, yet they are preferable to other Legacies left in the ordinary wayes 
of Legacies; and that the Deftunct was ix /egitima poteſtate as tothe aftect- 
ing ot his part, and granting of Bonds to that eftect. Juſtice Clerk Re- 
porter. Gib/oz Clerk. 


D. 403. contra eod. die. 


T HO in Improbations the uſer of Writes, queſtioned as falſe, ought to 

compear to abide by the ſame; yet a Commiſhon was granted totake 
the Defenders Declaration that he did abide by, In reſpect he was a per- 
ſon of great Age. 


D. 404. Wallsce:contra Murray. eod. die. 


TP HERE being a purſute, at the inſtance of a Creditor againſt the 

Repreſentatives of an Intrometter with the Debitors Goods, The 
Lords Found, That the Paſſive Title of Intrometter could not be ſuſtained, 
after the Intrometters deceaſe, to tnake him Lyable as univerſal Intro- 
metter: And yet ſuſtained the fame iz quantum he was locupletatus; the 
Purſuer forthe Defenders farder furety, confirming before the Extracting 
of the Sentence, a Teſtament as Executor Creditor to his Debitor. Theſaa- 
rer Depute Reporter. Gibſon Clerk. 


D. 405. Grant of Roſollis contra L. Bamff. 19. Decem. 1676. 


T HE Lord Buff, having acquired the Lands of Craigftoun from 
John Lyon, did give three Bonds to the ſaid John Lyon Blank in the 
Cre- 


199 
Creditors Name, containing each of them 5000 Merks ; Andat the deſire 
of the ſaid John, did give a Letrer with the fa:d Bonds with a Blank 
direQion, bearing that the ſaid John Lyon, having Diiponed to him the 
Lands of Craipſtouz, for which he had become Debitor by certain Blank 
Bonds containing 5000 Merks; And theretore defireing that no perſon 
might ſcruple to take the ſaid Bonds; For it ſhould be no diſfatisfattion to 
him, that they rook them withour acquainting him ; but that it ſhould 
be holden, as if they had received the Bonds in the beginning, and had 
their Names filled up therein at that time. 

The ſaid John Lyon did fillup the Name of Johx Grant of Roſollis in the 
id Bonds; and delivered the faid Letter to him, putting a dire&ion 
upon the ſame, for the ſaid John Grant : Whereupon the Lord Banff 
being charged did Suſpend, upon that reaſon, that he ought to have Res« 
tention, becauſe the ſaid Bonds were granted for the price of the ſaid Lands 
and in contemplation of a valid ſurety, free ofall Incumberances; and the 
ſurety not being valid, Inreſpett the Lands were atteted with Hornings, 
Inhibitions, and Comprylings, equivalent to the Sums contained in the 
Bonds; he had in Law CondiCtion, as being ob caw/am nos /ecutam. 

There was alſo compearance for the Donator .of the ſaid John Lyons 
Eicheat, who did produce his Gift and Decreetof general Declarator ; and 
Alledped, that he ought to be preferred,becauſe he had Right tothe Sums 
due by the ſaid Blank-bonds; In reſpett the Chargers Name was filled up 
in curſu Rebellionis: And the faid Blanks, being ab initio the Rebells, 
while they were Blank, they fell under his Efſcheat ; and he could not fill 
up, or deliver the ſame, in prejudice of the Fisk. 

The Loras Foana, That the pretence.forelaid of Condictio cauſa data, tho 
competent againſt the ſaid Johr Lyon himſelf, if the Bonds had been filled 
up in his own Name, would not be competent againſt the Charger, if 
his Name had been filled up ab #nitzo; Becauſe if the Suſpender had been 
content to give Bond to him, It would have been delegatio, in which 
caſe the Exceptions competent againſt de/egantem would not have been 
competent againſt the Perſon, in whoſe favours the Delegation was 
made: Andthat the Charger was upon the matter in the ſame caſe, ſeing 
the Suſpender by his Letter was content, that the Bonds ſhould be holden, 
as if they had been filled up ab znitio. | 

The Loras alſo Found, That the ſaid Bonds being Blank, tho they 
continued Blank, were the ſaid John Lyons proper Bonds; and if he had 
deceaſed before the filling up of the ſame, they would: have fallen under 
his Executry ; and conſequently, he being Rebel and his Eſcheat gifted 
and declared, they fell under his Eſcheat: And His Majeſty, and the 
Donator could not be prejudged by any Deed of the Rebel, in fling upof 
the ſame. al 

It was alfo Found, That albeit the Lord Bamff,by his Letter, was bound 
up; that he could not queſtion the ſaid Bonds upon the pretence foreſfaid 
of Coxaictio, or any other that might have been competent againſt the 
ſaid . John Lyon; Yet, notwithſtanding of;the. ſaid . Letter, the King 
might have given, and he might accepteither a Gift of Lyons Eſcheat,or a 
Right from the Donator, and thereupen- might claim Right to the ſaid 
Sums. The/aurer Depute Reporter. Mr. John Hay Clerk. " 
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D. 406. Tennent, Young, and others, contra Sandy Procu- 
rator-Fiſcal of the Regality of Ogiiface. eod. die. 


N a Declarator of a Liferent-Eſcheat; Ir was Alledped, That there- 

could be no Eſcheat upon the Horning Lybelled ; Becauſe it was 
upon Letters dire& by the Secret Council, upon a Decreer of a Regali- 
ty Court ; And by the Adts of Parliament, The Lords of Seſſion are 
only warranted,to dire& Letters of Horning ſummarly,upon the Decreets 
of Sheriffs , and Baillies of Regality , and other Inferior Judges. 

The Lords Thought , That the Council could not dire& Letters of 
Horning upon the ſaid Decreet ; Seing , before the Atts of Parliament, 
Letters of Horning could not be direct upon the Decreets of Inferiour 
Judges ſummarly , without a Decreet Conforme before the Lords of 
Seſhon; And Statutes being S:ri&+i Juris, the Council could not direR Let- 
ters, unleſs by the ſame Statute they had been warranted to thateffe&t ; and 
it appears, that the ſaid Statute was founded upon good R<aſon andConſt 
derations,tho they be notexpreſt, viz. That the Lords of Seſſion are always 
ſitting in the time of Seſſion; and in vacance, there is ſome of their Num- 
ber appointed to receive and pals Bills of Suſpenſion, if there be cauſe ; 
whereas the Council fitteth but once aWeek ordinarly in Sefſion-rime;and 
in Vacance but thrice. 2. The Lords do not paſs Suſpenſions but upon 
good Reaſons, and they are to conſider the ſaid Decreets, which is not pro« 
per tor the Council. 3. As Suſpenſions are raiſed of the ſaid Decreets, 
{o oft times there is a neceſſity of raiſing ReduQtions; and rhe Lords of 
Council are not competent Judges to the ReduQtion of the ſaid Decreets : 
But the Lords thought not fit,that there ſhould be a queſtion berwixt them 
and the Council, concerning their Priviledge; and therefore did forbear to 
give anſwer, until ſome accommodation ſhould be endeavoured : And it 
was propoſed by ſome, that the Decreet of the Regality Court, being for 
keeping of Conventicles; and that practice, concerning ſo much the Peace 
of the Countrey, that all Diſturbance thereby might be prevented; and 
upon that account, it being recommended to the Council, by Act of Parlia- 
ment, that they ſhould ſee the Laws againſt Conventicles put effectually 
in execution ; The Council, as they might conveen the Contraveeners be- 
fore themſelves,may commiſſonate the Interiour Courts to proceed as their 
Pelegats; and upon their Decreets given by them as rheir Delegats, that 
they may direct Letters, of Horning. The/aurer-depute Reporter. 


Dy 497. Ker contra Hunter. 20 December 1676, 


A Perſonal Action was ſuſtained, upon a Right of Annualrent, againſt 
the Tennents during their-Poſlefſion, for the Mails and Duties effeir- 
and to the ſaid Annualrent. * The/aurer-depute Reporter. Mr. Thomas Hay 
Clerk. | 


D. 408. Carnegie of Balmachie contra Durham of Anachie, 
eod. die, 


TH E Lords Found, That albeit by the common Law, Annualrent be 
due for Tocker; yet, by Our Cuſtom, it is not payabke, unleſs it be ſo 
Pro» 
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provided by the Bond or Contract for the ſame : but in the caſe in queſti- 
on, They Found the Defender lyable to pay Annualrent, in reſpect the De- 
bitor had been in uſe of payment, at the leaſt, had promiſed to pay Annu- 
alrent for certain years bygone: and Annualrent once payed, implyes a 
tacite Paction to continue the payment of the ſame. Theſaurer-depute Re- 
porter. Clerk, 


D. 409. Veitch contra Pallat. eod. die. 


ſ, "HE Lords Found, That a Rebel, contracting Debt after Rebellion,can- 

not aſſign 1n ſatisfaction of the ſame, any debt due to him: and tho 
the Aſſigney ſhould tranſact with the Debitor of the Debt aſſigned, before 
a Gift and Declarator ; the Donator will be preferable. Lockheart and 
Hog for Veitch, alteri Czningham and Seaton, Gibſon Clerk. In preſen« 
Ha. 


D. 410. Inter eoſdem. eod. die. 


ND in the ſame Caſe, It was Found, That a Bond granted after Hor- 
ning, rho it did bear that the ſame was for Wines; yet being the Re- 

bels aſſertion, could not prejudge the King : bur it being alledged, and 
offered to be proven, that the ſaid Wines were truely furniſhed before the 
Rebellion: The Lords Found the Alledgance relevant to be proven,only 
by the Rebels Compr Books, and by Books of Entry; and not ſimply by 


Witneſſes, without fuch Adminicles in Write. 
D. 411. Pallat contra Veitch. eod. die. 


HE Lords likeways Found, That the Preſumption introduced by the 
Act of Parliament, that Gifts of Eſcheat are ſimulate, in reſpect that 
the Rebel is ſuffered to poſleſs; is only in that caſe, where the Rebel has 
a Viſible and Conſiderable Eſtate of Lands or Tacks, and is in poſſeſſion 
of the ſame: but when the Rebells Eſtate is either not conſiderable,con- 
ſiſting only of an Aiker or two, ( which was the caſe in queſtion) or i» 
wominibus, and not known to the Donator, fo that the Donator had rea- 
ſon not to trouble himſelf, and to look after either that which was incon- 
ſiderable, or which was not known to him; there is no ground to pre- 
{ume that the Gitt is ſimulate. 


D. 412. Tait contra Walker. 22. December 1676, 


'J HE Children of a ſecond Marriage, having purſued the Son of the 

firſt, for Implement of their Mothers Contract of Marriage, and 
the Proviſions therein contained in their favours: It wes Alledged, That 
they were Debitors themſelves, in ſwa far as, they were Executors named 
and confirmed to their Father : And 1: being Replyed, That the Teſta- 
ment was given up by the Mother, they being Intants for the time, and 
ſhe was nor their Tutrix, and {o could not bind them. 

The Lords Found, That there was Difficulty in the caſe, in reſpect the 
Purſuers were now palt 40 years, and they had never queſtioned or de- 
fired to be reponed againſt theſaid Confirmation : And on the other pa 
It was hard, that a Deed of their Mother, having no Authority to do the 
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ſame as T'utor or Curator ſhould bind them ; and there was no neceflity to 
be reponed againſt the ſame, ir nor being their Deed, anc being p/o Jure 
void: and theretore before Anſwer, the Lords thought fit to try , it the 
Purſuers had meddled with any part of the Execuvtry,or had done any Deed 
that could import Homologation of the ſaid Teſtament. Newoyth Reporter. 


— ————__— 


D. 413. contra eo1. die, 


T was queſtioned amongſt the Lords, whether an Inhibition could be 
ſuſtained, "albeit the Execution did not bear a Copy to have been 
afÞxt at the Mercat-croſs; And it was Relolved as to the tuture, it ſhould 
be declared, that Executions of Inhibitions ſhould be null, unleſs Copies 
were affixt ; In reſpect there can be no Executions without giving of Co- 
pies, cither perſonally, or at their dwelling houle: And when the 
Leidges arc inhibite at the Mercar-crols in general, fo that a Copy cannor 
be given to every perſon, 1t ought to be leit at the Mercat-crols in ſubſidi- 
am: But, becauſe it was informed, that many Execurions did not bear 
Copies to be left at the Mercat<rols, The Loras did torbear to give An- 
ſwer as tothe Inhibition in queitica, until the ſtile and cultom {ſhould be 
tryed. 


D. 414. Dick of Grange contra Sir Andrew Dick. 
22. December. 1676. 


IR Andrew Dick having obtained, upon a Petition to His Majeſty, a 
&” Warrand to the Exchequer, to pay to Ins Wite and Children 130 
lib. fterl. Yearly : The ſaid Annuity being Arreſted at the inſtance of 
Dick of Granze; It was Alledged, in a Proceſs to make 
forthcoming, that, being Alimentary,it could not be Arreſted : Whereun- 
to it was Replyed, that the ſaid Sum was not Alimentary, fo that it could 
not be affected with Sir Andrew his Debts; In reſpect, whatſomever be- 
longerh to a Debitor, either on his 'own Right or Jure Mariti is Lyable 
to his Debts; and it isnotin the Power of a Debitor to make any thing 
belong unto him Alimentary, but there muſt be an expreſs conltitution 
to that effect ; which is only in that caſe, where the King or an 
other perlon doth give any thing, and doth quality their own Git 
with that expreſs proviſion, that it ſhould be only tor the Alimenr.of the 
perſon gratified, that it ſhould nor be affected with any Debt or Execu- 
tion for the ſame; whereas His Majeſties Grant was only in the Terms 
foreta;d, and was procured from His Majeſty, not upon any ſpecial con- 
{ideration or reſpect to Sir Azaren's Lady, but upon a Repreſentation 
made by Sir. Azarew, that he had a former Wadfſet from the Earl of Mor. 
z04n of his Eſtate in Orknay, and the ſame being taken from him by a Re- 
duction at the inſtance of His Majcſtie of the Earl of Mortour's Right 
of Orkney; he and his Family would be ina fad condition : And theretore 
the {aid Annuity being granted by His Majeſty in lieu and i»tuitu of the 
ſaid former Right, ſurroz atum ſapit naturam ſurrogati. 
It was farder Rep/zea, Thatalbeit the faid Annuity were Alimentary, 
the Purſuers Debtoughtto affect the ſame, being Iikewayes Alimentary, 
In reſpect it was for Money furniſhed for the Aliment and Entertainment 
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Of the ſaid Sir Andrew and tus Lady, & privilegiatas non utitur priviles ig 
Contra privilegiatum. : 

The Lords Found, That the faid Annuity was Alimentarv and could 
not be Arrelted, and the Aliment being ae dz iz diem, the Debt dve to 
the Purſuer could not aftect the fame, unleſs it had been for Aliment, 
while the Annuity in queſtion was 4 curſu. Forret Reporter. Mr, 
Thomas Hay Clerk. 


D. 415. E. Argyle contra The Laird of Mcnanghtoun, 
3. January 1677. 


I a purſute at the inſtance of the Earl of Arzyle, againſt the Laird of 
Mecnauchtoun, who held ſome Lands of im Ward, tor the ſingle 
avail of his Viarriage ; 1r was Alleaged for the Detender. 1. That the Le- 
fender had Marryed the time of the Ulurpation,at which time the Caſuali- 
ties of Ward and Marriage were taken away by an At and Proclamati. 
on of the Uſvrpers, whereby the Defender was ſecured and was iz bona 
fiae to Marry without requireing the Superiors Content. 2. De facto 
the Superior had conſented to his Marriage, In fwa far as the Defender 
having given notice to hintby a Letter, the Marquels of Arz2yle being then 
at London, that he was to Marry with a Gentle-Woman, who is now his 
Wife, the Marqueſs did return a Letter (which was produced) ſhowing 
that he could not but approve his matching with the 1aid Gentle-Woman 
being the Laird of Aratizales Daughter; and it they ſhould proceed to 
the Marriage, that he wiſhed them well. 
Whereunto, It was Replyed, That the Uſurpers by their Act covld nor 
prejudge the Purſuer, or any other Superior, but that they might claim 
the Obventions and Caſualties, that did fall unto them, by the na 
ture of their Vaſſals Right; as it was found in the caſe of Sir George Kjnarrd 
and the Maſter of Gray, that Lands holden in Ward being Diſpaned in 
the time of the Uſurpation, without the Superiors conſent, did recogniſe 
notwithſtanding of the ſaid Act: And as to the faid Conſent, It was 
Replyed, that rhe faid Letter was but a Civil Complement, withour 
)} any mention of the Marqueſs his Intereſt as Superior, and without an ex 
preſs Licence to Marry, and Diſcharging any Intereſt, or pretence that he 
had to the Defenders Marriage. 

Uron Debate at the Bar and among the Lords, Some wers of the Opi- 
nion, that there being no Contempt that could be alledged of the Superi- 
or; and the Vaſſal having ſo much reaſon to think, rhat he needed not 
his Conſent, In reſpe&t the ſaid Act was a Law ae fatto, and for the time; 
the whole Country being forced to ſubmit to the Uſurpers, and to ac- 
quieſce to their Orders ; That Communis error facit Jus, and quevis cauſa 
exi/at as to Caſualitics ariſing upon feudal Delinquency or Contempt : 
And the Superiors Intereſt,that was intended of the Law, was not that he 
ſhould have a Sum of Money, but that his Vaſſal ſhould not Marry with- 
out kis Conſent, and match with Families either diſaffected, or in which 
the Superior could not have confidence; and the avail of Marriage is pe- 
nal in caſe the Vaſſal ſhould either Marry without the Superiors conſent, 
or ſhould tefuſe ro Marry a perſon protered by the Superior to be his 
Wite. 

Upon 
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Upon the foreſaid Conſiderations, they were of Opinion, that the De- 
fence was relevant; and that there was a great difference betwixt the caſe 
of Recognition and Marriage, in regard the reaſon of the Deciſion in the 
caſe foreſaid, was, that the Vaſlal did upon the matter contemn the Su- 
perior, after the Kings Reſtitution, feing he did not apply for a Confirma- 
tion; Whereas the Vaſlal, being once married, it were to no purpoſe to 
deſire the Superiors Conſent. 

On the other part, ſome of the Lords argued, that the ſingle Avail is 
not penal, but only the double; ſeing the Vaſſal, attaining to the age of 
marriage, if he {hould die unmaryed, yet the ſingle avail would be due: 
Whereunto It was Anſwered, "That pena 1s in Law, when a Perſon is ly- 
able to pay a Sum, either tor doing or not doing a Deed; and as the Vaſſal is 
lyable to the double Avail, for retuſeing the Perſon offered by the Superior, 
ſo he is lyable to the ſingle for not marrying, and tho matrimonia are liberg, 

ſo that a Perſon may marry or not as he pleaſes, yet cauſative many things 
are allowed, which cannot be directly: And it being the defign of the Feu- 
dal Law, and Superiors, ingiving out their Lands, to have till Vaſfals to 
ſerve them and rheir Family, the appearand Heir is obliged by the nature 
of his Holding to marry , or i» pznam to pay the avail: and if the Vaſ- 
ſal ſhould delire his Superior to offer him a Perſon that he might marry, 
or to conſent that he ſhould marry, ſuch a Perfon as he thought fit for him; 
and the Superior ſhould refuſe both, it were hard, that notwithſtanding 
the Vaſſal ſhould be lyable to pay the Avail of his marriage. 

The Lords nevertheleſs Found, That the ſingle Avail of Marriage is not 

nal. AQtores Lockheart and Hamilton , altert Cuningham. Mr. John 
Hay Clerk. Is preſentia. Vide infra 23. January 1677. inter eoſdem. 


D. 416. Mitchelſon contra Mitchelſon. 4.. Fanuary. 1677. 

A Younger Brother, being ſerved, before the Baillies of Krkca/die, Heir 
£3 of Line to the immediate elder Brother: Thereafter the eldeſt Bro- 
ther did deſire to be ſerved Heir of Conquelt to the ſame Perſon; and the 
Baillies not being clear to proceed, in reſpect of the former Service, unleſs 
it had been reduced: The Lords Thought, That, upon their Refuſal, the 
Elder Brother may Advocate tor Iniquity; and that the Brieves may be 
ſerved before the aces: and that the Eldeſt Brother being wronged 
by the foreſaid Service, to which he was not called, ſo that it was res i»- 


ter alios atta, he ought not to be prejudged t1ereby, nor put to the trou- 
ble and Charges of a Reduction. Gib/or Clerk. 


D. 417. Earl of Gl-ncairn contra Brisbains. 
5. January 1677. 


Rancis Freeland of that 11k, having diſponed to John Mcknair and 
Robert Hamiltoys irredeemably: and they thereafter having diſpon- 

ed the ſame, with conſent of the {aid Francis, to John Brisbain: And the 
ſaid John having granted a Reverlion to the ſaid Francis his Heirs of his 
own Body allanerly ; for payment ot the Sum of 8000 werks, and what 
farder Sums ſhould be deburicd for improving the Lands, building or re- 
pairing the Houfes, with Annualrent frac the Deburſements, upon the 
faid John Freeland his own Declaration ; and that after the firſt Term af- 
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ter the ſaid Frercis his deceaſe : The Earl of Glencairn, Creditor to the ſaid 
Francis Freeland, alledging that the ſaid Reverſion was granted by Fraud 
and Contryvance , and in prejudice of him and Lawful Creditors ; 
and-that the ſaid Reverſion was granted in manner foreſaid , not in 
favours of his Debitor but his Heirs for eludeing thei Execution ; 
Purſued a ReduCtion ot the ſaid Diſpoſition made in favours of Ha- 
milton and Menaire ; and a Declarator that Brisbaines Right ſhould 
fall in conſequence; and that it ſhould be lawful to him to compriſe the, 
ſaid Reverlion, and to uſean Order as if it had been granted to the ſaid 
Francis Freeland himfelt. | 

The Lords Thought, That if the Price were not adequate ( which was 
to be tryed) the Concluſions foreſaid ſhould be ſuſtained. Theſaurer-de- 
pure Reporter. Gibſon Clerk. bh 


D. 418. Creditors of Mouſwel contra The Lady and 
Children. 6. Fanuary. 1677. 


Ames Douglas of Mouſwel, by ContraQt of Marriage, betwixt his Eld- 
eſt Son James Douglas, and Lawrie, did diſpone to his 
Son the Fee of his Eſtate, reſerving his own Liferent ; and with a Provi- 
ſion,to be contained in the Infeftment, That it ſhould be lawful to him to 
take on and burden the Eſtate with the Sum of 18000 merks, for the Pro- 
viſion of his other Children, and for doing his other Aﬀairs: And ac- 
cordingly the ſaid James did provide, to eight Children, gooo. merks out 
of the {aid Eſtate, by a Bond granted within a year after the faid Marri- 
age, and Inteftment thereupon. 
© Borhthe Father and the Son the Fiar being deceaſed; and the Son hav- 
ing left only one Son of the Marriage an Infant; there followed a Contra 
Mcrwixt Agnes Rome Grandmother to the Child, and Janet Lawrie the 
Mother, and certain Friends of the Family, whereby it was agreed, that 
the Grandmother ſhould quite 200 merks of her Liferent ns , and the 
Mother 400 merks.of her Literent ; and that the Grandmother ould Con- 
firm her Husbands Teſtament for payment of his Debts ; and for the /au« 
peplus of the Debt, the Friends ſhould undertake the ſame; and upon 
payment, having taken Right thereto, ſhould ſuperceed' perſonal Execy- 
tion, until the Child were major; the Annualrents being in the mean 
time payed by the Grandmother, as Tutrix to her Grandchild. The 
Grandchild-having deceaſed, while he was yet Infant; both the Creditors 
and the Friends, and the Relict, did take a courſe to affe the Eſtate by 
Comprylings; and upon their Inteftments and Rights, having purſued 
the Tennents, ſo that they were forced to raiſe a multiple Poinding ; It 
was Altedoed tor the Creditors, That the Grandmother her Liferent ought 
to be reſtricted, conform to rhe ſaid Contrat, whereby ſhe had diſchar- 
ged the ſaid 200. merks yearly : Whereunto Ir being Anſwered, That 
res devenerat in alium caſum; and that the ſaid Reſtriftioa was in favours 
of her Grandchild, and for the ſtanding of the Family, and in contempla- 
tion of the Undertaking, and Obligement foreſaid of the Friends, which - 
they had not done, and ceſſante cauſa ceſſat effeFus : and,the Eſtate being 
altogether ruined, ſhe ought to be in her own place.” * | 
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And albeit it was thereto Replyed by the Creditors, That, whatever 
might be pretended to be the impulſive Cauſe, yet the faid Reſtriftion 
being once granted doth continue, notwithſtanding of the pretence fore» 
ſaid ; ſeing there is no reſolutive Claule or Provifion, that the Caſe above- 
mentioned falling our, the Grand-mother ſhould be in her own place; 
but on the contrare/ir 'appears by- the Contra&, that the Death of the 
Child was then under her- con{ideration, -In reſpe&, it is provided ex- 
preſly, 'that if the Child ſhould die the Reſtrition of the Mothers Lite- 
rent ſhould ceaſe, and ſhe ſhould be in her own place ; and fo, the Provi- 
ſion forefaid being only in favours of the Mother, - and not of the Grand- 
mother, Exceptio firmat Regulam in non exceptis; It being conſidered like- 
ways, there was nor the ſame reaſon for the Grand-mother, In reſpe& by 
the deceaſe of the Child, the Mothers Intereſt in the Eſtate did altogether 
ceaſe, whereas the Heir, who did {ucceed to the Child, was the Grand- 
mothers own Son : And as to the pretence, that the Friends had not ful- 
filled their part of the ContraQt, It was Azſwered, that the Contra being 
in effeCt in favours of the Family, both the Reli& and the Creditors were 
thereby obliged, and might yer be urged to fulfil their obligements: And 
tho they ſhould both fail, the Family could nor be prejudged ; and that 
the Freinds,accordingly as they were obliged, they had taken courſe with 
the Debts: and tho it was pony that they had not done it debito rempore, 
the ſaid pretence was of no moment, ſeing notime is limited by the Con- 
tract. 

Nevertheleſs the Lords Reponed the Relict againſt the ſaid Reſtriftion. 

In the fame Cauſe, There being a Competition betwixt ſome of the 
Creditors, whoſe Debts were Contrafted by the Grand-father Aznes 
Rom's Husband before his Sons Contratt of Marriage; and betwixt the 
Children, who were Infefc, as ſaid is, upon the Bond of Proviſion, granted 
by their Father, conform to the faculty toreſaid, 

” Tt was Alleaged for the Creditors, That they ought to be preferred, In 
reſpe&, that upon Bonds of Corroboration granted by the.Son the Fiar, 
they had Compryſed and were Infelt by publick Infeftments ; at leaſt 
had charged the Superior ; So that their Right being publick,and for a true 
Debt anterior to the Childrens Proviſion, they were preferable to the 
Children, their Infefrmeat being baſe. 

" The Lords Found, That the Children ſhould be preferred, In reſpect 
the Comprylings were againſt the Son ; and the Compryſers could 
be in no better Caſe than the Son himſelf, whoſe Right was affefted 
with the ſaid wwe in favours of the Children ; So that neither he, nor 
any having Right from him, could queſtion the Right granted by ver- 
tue of, and conform to the ſaid Faculty. 

This Deciſion, being by plurality, ſeemed hard to ſome of the Lords ; 
"who did conſider,that the foreſaid Faculty was not only in behalf of the 
Children, but of ſupervenient Creditors, if the Father had thereafter 
Contrafted any Debt, and if the Father had given ſurety $0 the ſaid Sy- 
'pervenient Creditors by baſe Infeftments, and if his Anterior Creditors 
{efore the ſaid Contra had compryſed and had been Infeft, they would 
"have been preferred to the aid poſterior Creditors baving only baſe Rights, 
and multo magis to the Children. 

They 
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They conſidered allo, That the Eſtate being, by the ſaid Contra, DiCſ- 
poned {imply to theSon, with a Reſervation only of the Fathers Liferenc 
and the ſaid Faculty ; and the Son not being obliged to pay the Fathers 
Debts by the ſaid ContraCt, if there had been 18000 Merks of Debt ante. 
rior to the Contract, Anterior Creditors might have purſued the Son for 
the ſame, not only becauſe he was Appearand Heir and Succeſſor Titulo 
Lucrativo, bur becauſe he was obliged by the Contract, at leaſt his Eftate 
burdened for the faid Sum ; And the Anterior Creditors' might either 
have taken that courſe, or might have Compryſed the Intere compe- 
tent to the Father by the {aid Faculty : And ſeing the Son might have 
been forced in manner torefaid to fatisfy the ſaid Creditors, he might 
have granted Bonds of | Corroboration , whereupon they might 
have Compryſed ; and having compryſed, and having gotten publick 
Rights, they are preferable tothe bate Right of the Children. 

In the ſame Cauſe, The Creditors did alledge, that they ought to be 
preferred to the Children, becauſe their Proviſion was after their Debr, 
and was without ag Onerous Cauſe; And nevertheleſs the Lords Found 
the Defence for the Children Relevant, viz. That their Father, the tire 
of rhe granting of the ſaid Bor, for their Proviſion, had a ſufficient Eſtate, 
beſides ,out of which the Creditors might have been fatisfied. 

This Deciſion, being alſo by the Major part, ſeemed hard+ to others, 
who thought that a Debitor could do no Deed in prejudice of his Credi- 
tors, without an Onerous Cauſe: And tho the Father might be looked 
upon, the time of the granting of Proviſions. to Children as in a good cons 
dition, and therefore the Creditors to be ſecure and needed not do Di- 
ligence, yet if thereafter he ſhould become inſolvent, the loſs ought ro be 
upon the Children, and not the Creditors. Agd that it being a princi- 
ple, That 4 Debitor can do nothing in oh "emer of his Creditor, without 
an Onerous Cauſe, It is certainly bot 1 Fraud and prejudice, that he 
ſhould not pay his Debt, but ſhould give away, to his Children, that 
part of his Eſtate which the Creditors might have affeted : And Inhibiri- 
ons being only in theſe terms, That the Party Inhibite ſhould do no Deed 
in defraud of the Creditor ; It might be pretended, by the ſame Reaſon 
in ReduQtions ex capite Inhibitionis, that the . Party Inhibite did nothing 
in defraud or prejudice of the Purſuer, In reſpeR, the time of the grant- 
ing the Bond or Right craved to be reduced, he had Eftes and ſufficien- 
cy of Eſtate beſide. Lockheart &c, for Lueensberry and other Creditors. 
Cuninghame, Anderſon and Mckenzie for the Children and ReliR. Gibſon 
Clerk. In preſentia. 


D. 419. Stewart of Caſtlemilk contra Sir John Whitefoord. 
10. Fanuary 1677. 


IR Archibald Stewart of Caftlemilk, having purſued a ReduRtion of a 
Diſpoſition of rhe Lands of Coats, made by James Stewart of Minto, 
in favours of Sir Joh Whitefoord ; ex capite metus:; To ſwa far as, the ſaid 


. Sir John Whitefoord had taken the ſaid James and kept him in privato car- 


hd 


cere for ſome time; and thereafter, having a Caption againſt him, had de. 

zained him Priſoner: and had cauſed tranſport and. convey him in that 

condition, from diverſe places in the night Seaſon; and Sy Servants 

had threatned him with ha Impriſoament; and in end had preyailed 
| . ! with 
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with him to diſpone to him the faids Lands, being eight Chalders Victu- 
al of Rent, and where there was a Coal of 100. /:b. fterl. of Rent ; upon 
an Obligement only to pay him an yearly Annuity of 400. merks; In 
which proceſs, the ſaid Sir John,and Duke Hamilton, who had thereaf- 
ter acquired the ſaid Landsfrom the faid Sir John, did compear, and pro- 
pone the Defences following. 1. That the foreſaid Qualifications of 
Force were not Relevant to import metas , qui poteſt cadere in Conſlan- 
tem virum , being neither mortis nor Craciatrs ; nor ſo circumſtantiate, 
as is required of the Law, for founding the ſaid Ation. And 2 
That albeit metus were relevantly qualified , the foreſaid Deed cannot 

' be queſtioned upon -pretence of the ſame, unleſs the ſaid James Stew- 
art had been lefed or damnified by the fame; Seing it appears by the 
Title, quod metus cauſa, &c. A Reduttion and Reſtitution upon that head 
is not competent, #bi non eft damuum, & nihil abeſt; as is clear by diverſe 
Texts, in the caſe of a Creditor uſcing force to get what is unqueſtiona- 
bly due to him; and 1n this caſe the {aid James had no prejudice, in re- 

| _ he was obliged by an antecedent Minute to diſpon the faid Lands: fo 
that the ſaid Diſpoſition was but for impleggent of the ſaid Minute, which 
the ſaid Sir John did give. back to be OnWlled by Minto, when he got 
the ſaid Diſpoſition. And 3. Tt was offered to be proven, that, after 
the ſaid James was at liberty, the ſaid Diſpoſition was granted by him. 

The Lords Foxnd , "That the Libel and Qualifications of metas and Force 
were relevant;and yet, in reſpett the Defenders were ſo poſitive as to their 
Alledgance, that the Diſponer was at liberty when he granted the faid 
Right; they allowed a conjun& Probation concerning the ſaid Qualificati- 
ons of Force, and the condition the Diſponer was 1n tor the time, and the 
way of granting the {aid Right; whether he was under Reſtraint and the 
Impreſſion of Fear, or in Freedom ? Or whether the ſamen was granted 
by kim freely and voluntarly ? | 

As to the faid other Defence, that there was no damnum, the Lords re- 
pelled the ſame ; and would not allow that point of FaQ to be tryed, whe- 
ther or not there were a former Minute,for Implement of which the ſaid 
Right was granted? And whether it was given back for, and the time 
of the granting of the ſaid Diſpoſition ? 

Some of the Lords were of the Opinion, That the Qualifications libelled, 
xwere not relevant to import ſuch a torce and meres,as could be the ground 
of a ReduCtion of the ſaid Right; ex eo capite ; tho wo were convinced 

4 


that the praQiice foreſaid is moſt unwarrantableand doloſa; and that there- 
upon the Right may be queſtioned as to Sir John himſelf, but not as to 
a ſingular Succeſſor : and that there is a difference betwixt a Reduction 
ex capite_metus, which is competent againſt ſingular Succeſlors; and a 
ReduCtion ex capzte doli, which is not competent againſt a ſingular Suc- 
ceſſor, who bona _ has acquired a Right, for an Onerous Cauſe. 

; - But diverſe of rhe Lords were of Opinion, that the Defence foreſaid, 
that there was no damnum, was moſt relevant, for theſe Reaſons ; viz. 
All Reftitutions upon what mediums ſoever, whether metus or dolas, or 
lubricum #tatis, are-againſt damnum and prejudice; for fruftrs ſhould Re- 
ftirurion- be craved, it there be noi damnuam, 2. It is evident by di- 
verſe: Laws, and the Title foreſaid, quod metas, &c. That ex ediifo quod 
metas cauſa, 8c, non datur aitio ſi nihil abſit; & ſuccyrritur only captis & ® 
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leſis. 3. By the Civil Law, there werediverſe Remedies competent t6 
theſe who had been forced to do any deed ; viz. A Civil ation ex Edi: 
fo Preteris, and a Criminal Attion ex ſege Julia; and a Penal Remedy 
ex decreto Divi Marci, That a Creditor by force, extorting what is truely 
due, amittit Tus Crediti: And our Reductions ex capite metus are but 
Civil Ations, as that ex Edifo: And the ſaid other Remedies being pes 
nal, by the Municipal Law of the Romans, cannot be introduced by the 
Lords of Seſſion being Civil Judges, without an AR of Parliament. 4. 
All Reſtitutions ſhould Repone both Parties iz iategram ; and it were un- 
juſt, that if it were conſtant, and the Lords were convinced upon their 
own certain knowledge, that there had been an antecedent Minute, and 
that the ſame had been cancelled upon the granting of the ſaid Diſpoſiti- 
on, that Mzzto ſhould be reſtored, and not the ſaid Sir John ; that now 
res 10x eſt integra, ſeing the antecedent Minute is not Extant; and tho ir 
were Extant, it would be ineffeQtual, In reſpect Minte has Diſponed the 
forcfaid Lands to this Purſuer who is Inteft ; and, having the firſt Tnfeft- 
ment would be preferable, whether the Mmute were Extant or not. 
5. Asto the pretence that was ſo much urged, that it would be of dan- 
gerous conſequence, that ſuch Deeds extorted by force” ſhould be fuſtain- 
ed upon the pretext of non damnum; and that it would tend to encoutage 
ſuch practices, the ſame is of no weight; ſeing the Deed, being juſt upon 
the matter, may and ought to be ſuſtained, and yet the way of procureing 
the ſame may be ſeverely puniſhed. 6. As to the difficulty of Probation, 
there being no Adminiclesin Write, that there were ſuch a Minute, Ir 
is not con{iderable; Scing mults permittuntar cauſative, which cannot be 
done directly; and that tho the Reſult of Probation by Witneſſes, may be 
the making up or taking away of Writes, which cannot be done direct- 
ly, but by Write; yet whenthat whichis tobe proven is in Fact, it may 
be proven by Witneſſes; asinthe ſamecaſe, that the Diſpoſition in que- 
ſtion was Extorted, it may be proven by Witneſſes, to take away the 
faid Diſpoſition: And if a perſon ſhould be forced to grant a Dilpoſi- 
tion of Lands of 20. Chalders of Victual of Rent, and in Exchange ſhould 
get a Diſpoſition at the ſame time of other Lands of the half value, it 
were a good Defence and probable b Witneſſes, that the Purſuer did 

et, the time of the granting the Diſpoſition of Lands, worth 20 Chal- 

er Victual, a Diſpoſition of leſs value; and Contingentia cauſa and of ;a 
* Tranſaction and+circumſtances of the ſame, ought not to be divided; 
but may and ought to be entirely proven by Witneſſes, alſe well for the 
Defender as the Purſuer. Actor Lockheart and Sixclair. alteri Cuningham 
and Mckenzie. Mr. John Hay Clerk. Inpreſentia, 


D. 420. Commiſlar of St. Andrews contra Watſon. 
11. fanuary 1677. 


T HR Lords ſuſtained a purſute at the inftance of the Maſter of the 

Ground, againſt theſe who had bought, from his Tennent, his Corns 
and other Goods, wherein the Purſuer had a Tacite Hypothagk. Glen- 
foich Reporter. Mr. John Hay Clerk, 
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D. 421. Viſcount of Ozenford contra Mr. John Cockburn. 
; eol. die. 


vV R. John Cockburne, having gone Abroad with the Viſcount of 
bl Oxenford; and after his Return, having gotten ſeveral Bonds 
from the ſaid Viſcount of conſiderable Sums, and alſoa Penſion of 1000 
Merks: And having charged upon the ſame, the Viſcount Suſpended 
upen that Reaſon,, that the ſaid Mr. John, dureing their being Abroad, 
had received great Sums of Money remitted to him upon the Viſcounts 
account, for which he had not Compted; -and. that, after Compt and 
Reckoning, he will be found Debitor to the Viſcount in more than the 
Sums charged for: And it being Alledged by the faid Mr. John, that 
he is only comptable for his Intromiſhon, and that his Actual Intromiffion 
ought to be Inſtructed by Write or by his Oath; and the Declarations, of 
Merchants and Factors Abroad, cannot be Probation to bind upon him fo 
great Introwiſſions. 

The Lords conſidered the condition of the Viſcount for the time, that 
he could not Intromet himſelf; and thatthe faid Mr. John had ſuch Influ- 
ence upon him, -rhat having been his Governour at Schools, and upon 
the defire of his Friends being putfrom him by an Act of Council, He, 
notwithſtanding, without and contrare to the Advice of his Friends, car- 
ryed him Abroad ; and fince his return had gotten from him the Bonds 
foreſaid:; And therefore thought fir to try the Buſineſs to the bottom; 
And to ordain the {aid Mr. Joh» to give in his Compts of what was receiv- 
ed and deburſed, when the Viſcount was Abroad ; and the Factors and 
other Witneſſes to be Examined, concerning his Intromiffion ; and 
whether or not any Moneys, that were remitred for the Viſcounts ule; 
were received by the Viſcount himſelf, or by the ſaid Mr. John. Redg- 
ford Reporter. Mr. John Hay Clerk. 


D. 422. Laird of Bazilay contra Barbara Dalmahoy. 
eod. die. 


Horning, againſt a Perſon dwelling within the Shire of Edinburgh, 

upon Lands Annexed to the Barony of Renfrew, being denounced 

at Edinburgh, was ſuſtained; In reſpect that the faid Lands were Local. 

ly within the Shyre of Edinburgh : And the Rebel, In reſpect of hisRe- 

{idence there, was Lyable to the Jurisdiction of the Sheriff, and to all 

Burdens, and had all Capacities competent to the Shire of Edinburgh, 
Mr. John Hav Clerk. 


D. 423: Baillie contra Someryel. eod. die. 


HERE being a Proviſion in a Contract of Marriage in theſe Terms, 

that 50oo Merks of the Tocher ſhould return to the Father in Law, 

in caſe his Daughter ſhould deceaſe before her Husband, within the ſpace 

of 6 Years after the Marriage, there being no Children betwixt x 

then on life; and in caſe the Father in Law ſhould have Heirs Male 
within the ſpace of ſix Years after the Marriage. 


The 
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The Lords Found The ſaid Proviſion copulative ; and that the Tocher 
ſhould not return, albeit the Father in Law had Heirs Male within the 
foreſaid time ; Seing the other Member of the ſaid condition did not exiſt; 
In reſpeQ,, albeit his Daughter deceaſed within the faid time, yet ſhe had 
a Child of the Marriage that ſurvived. Gofford Reporter. Mr. Johx 


Hay Clerk. | 
D. 424. Faffray contra Laird of Wanfray. 12. Fan. 1677, 


A Sum, due be a Bond bearing an Obligement to Infeft and Requilitis 

on; was Fornd to be Moveable after Requiſition ; and to fall un* 
der Eſcheat, notwithſtanding the late AQt of Fackamions Ordaining Bonds 
bearing Annualrent to be Heretable ; but remains ſtill Heretable quoad fi/* 
cum ; In reſpe& Bonds of the nature foreſaid became Moveable by Re- 

uiſition, even before the ſaid Act of Parliament; And the Fisk, fince by 
the foreſaid AQ of Parliament, is not put in better caſe, is not in worſe, 
Glendoich Reporter. Mr. John Hay Clerk. 


D. 425. Inter eoſdem. eo, die, 


N the ſame caſe 1: Fas Found, "That an Inſtrument of Requiſition was 
Null, becauſe it did not bear, that” the Procuratory was produced : 
And an Inſtrument being produced exrended under the* Notars Hand, 
and being quarrelled upon the Ground forefaid, The Lords did not allow 
the Notar to give out an other Inſtrument, bearing the Procuratory to 
be produced; nor did admit probation by Witnefles, that the Procura- 
tory was produced; _— ſuch Solemnities are not preſumed, and can=- * 
not be proven by Witnefles, butby valide and formal Inftruments: And 
a Notar having given out an Inſtrument, that is defective, cannot there- - 
after give an other to ſupply the defect; Otherways the queſtion being be- 
twixt the Creditors, who had done lawful Diligence and a Donator, it 
ſhould be in the power of a Notar to prefer and gratify either party, as he 
ſhould be prevailed with, either togive out, or not to give another Ig- 


itrument. ; 


D. 426. Inglis contra Lawrie, eod. die. 


Ome of the Lords were of the Opinion, thata Husband may give va- 
lidly, during Marriage, to his Wife, a Proviſion or Jointure, where 
there is no ContraQ of Marriage : But that the Wife could not give to 
the Husband, tho there were not a Contract of Marriage, and that ſhe 
might revock any ſuch Donation : which appears to be hard and unequal. 
Attor Colt, alteri Dalrymple. Mr. Thomas Hay Clerk. But this Point 


was not decided. : 
D. 427. Fordel contra Caribber. 16. January 1677. 


N a ReduQion, at the inſtance of the Laird of Fordel, againſt Monteeth 
of Caribber, of a Diſpoſition granted by Monteeth of Randyfurd to Ca- 
ribber ; upon that Reaſon, That the faid Diſpoſition was not delivered, 
but was lying by the DefunC in his Charter Cheſt, and blank in the 
' Name and Date; and that the Defender intrometted with the ſame un- 
warrantably, and filled up lus Name, The 
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The Lords Ordained certain Perſons, who were going to France, to be 
examined before Debate ; reſerving to themſelves to conſider what their 
Depoſitions ſhould work. : 

Tho it may appear hard, that a Write ſhould be taken away by Wits. 
neſſes ; yet the Reaſon being relevant, and in Fatt, and reſolving in dole 
and Fraud, it may be proven by Witnefles. Mr. John Hay Clerk, 


D. 4238. Stewart of Ardvorlich contra Riddoch. 
; eod, die. 


ID AV IT D Riddoch, by Contraft of Marriage betwixt his Son Alex- 
 F ander and Jonet Ballentyxe, did diſpone to the ſaid Alexander his 
Eſtate : and thereafter did diſpone the fame to his ſecond Son David 
Riadoch, for payment and with the burden of all his Debts: who did 
thereafter diſpone the ſanie to Stewart of Ardvorlich for a juſt price; 
" The faid Stewart of Ardvorlich purſined a ReduQtion of the Diſpoſition, 
contained in the ſaid Alexander his Contratt of Marriage; upon that Rea« 
ſon, That the ſaid Contratt of Marriage was not delivered to the ſaid Al 
exander, at the leaſt there being but only one double ſubſcribed, the ſanie 
was given back to David Ridavch the Father ; and Was lying by him the 
time of his deceaſe: And it was evident, that it was never intended,that 
any other uſe ſhould be made of the {aid Contract, but only in order to 
et a Marriage to the {aid Alexander, as being provided to the ſaid Eſtate ; 
an ſwa far as the ſaid Diſpoſition,in favours of the ſaid Alexander, was with« 
out the burden of the Diſponers Debts, which were very great; and did 
not ſo much as reſerve his Liferent;: Whereunto It was Anſwered, That 
the Contra was a mutual Evident, ſubſcribed by both Parties, and thar 
Marriage had followed upon the ſame; and therefore it could not be ta- 
ken away, upon the pretence of not delivery. | : 
The Lords Found, That tho the ContraCt had been beſide the Father the 
time of his deceaſe, it was not to. be conſidered as in/trumentuns penes de. 
bitorem, being a mutual Evident: But thercafter 1 was Replyed, That 
the Purſuer offered to prove, that not only the faid Contract was lying by 
the Diſponer, the time of his deceaſe, but an Aſſignation blank of the ſaid 
Contract ; which, being in the Diſponers Hands, was in effect a retroceſſi- 
or or Diſcharge of the Diſpoſition, contained in the Contract : Which Re« 
ply the Lords found Relevant. 1» preſentis, X 
This Reply was Found alſo probable prout de jure. 


D. 429. Cuningham contra Halyburton, eod, die. 


TH E Lords Found, That a Tackſman of Lands, within Burgh, may 
be removed, if he be behind in payment of his Duty ; unleſs he find 
Caution as wu future; in the ſame manner as 'Tack{men of Land in ths 
Countrey. Forret Reporter. Gibſon Clerk. | 


D. 430. contra eod, die. 


HE Loyds Found, 'That 2 Burgeſs of the 'Town, tho he be not Incols, 
if he crade, may be ſicnted for payment of his Majeſties Taxation. 
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D. 431. Earl of Glencairn contra Brisbain. eod. die. 


HE Lords Found, In the Caſe abovementioned Glencairn contri 

Briſbaine , That the true Value of the Lands ſhould be proven , 
to the effect it may be known whether the Price be adequate or not : 
And albeit the Lands had not been laboured by Tennents , being Kill 
in the Heretors hands , the Value might and ought to be proven, by 
the ſoweing and increaſe, and the uantity of the Land; and what Lands 
in that part, of the like quantity and quality, may be ſet for: And it was 
not enough, that now the Earl of Glencairn offered 2000 merks more, in 
reſpect the Lands might have been improven; or the ſaid offer might 
be made upon Picque or Emulation. Hatton Reporter. Mr. Thomas Hay 


Clerk. | 
In this Caſe the Lords allowed a conjunct Probation: 


D. 432. OCaribber contra Fordel. 17. Fanuary 1677. 


FT HIS Day again in the Caſe abovementioned Caribber - contra 

Fordel, "The Loras did Find, upon a Bill given in by Caribber , 
That albeit Write cannot be taken away but by Write directly ; and 
that a Diſpoſition could not be taken away but by a Renounciation 
or ſome other Writt , where there is no queſtion as to the Validity and 
Formality of the fame; Yet it may be taken away by a Reduction 
Ex capite Metus & Doli, and minoris #tats and Leſion: And thar 
in ſuch purſutes , the Reaſons being in Fact, and Lybelled either upon 
Force or Circumvention and Fraud , are probable by witneſſes; and 
thar the Reduction at Fordels inſtance upon that Reaſon, viz. That 
the Diſpoſition in queſtion was found among the Defuncts papers ; the 
time of his Deceaſe , and was intrometred with and filled up by C« 
ribber , is ex eodem capite Doli. Mr. John Hay Clerk, (IT 


D. 433- contra eod. die, 


AY Edi&t of Executrie, being Advocate from the Commiſſars ; a Bill 

was given in,defiring that theAdvocation might be ſummarily diſcuſt, 
ſeing, both neareſt of Kin, Creditors, and the Fisk were concerned, that 
the Teſtament ſhould be confirmed and execute; which Deſire, the Lords 
thought could not be granted, in reſpect of the Act of Regulation : bur it 
was thought a great Eſcape and Inadvertency, that ſuch Advocations 
ſhould be paſt, ſeing the Lords could not confirm Teſtaments: and ifany 
Partie ſhould be prejudged by any A&t of the Commilſſars, it may be re- 
duced, upon the head of Iniquity: And the Lords thought, it was fit 
that a new Edict ſhould be raiſed ; and if an Advocation ſhould be ſought, 


the Reaſon ſhould be diſcuſt upon the Bill. 
D. 434. Earl Argyle contra Mcnaughtoun. 23. Jan. 1677. 


N the Caſe abovementioned, Earl of Argyle contra Mcnaughtoun, It 
was Found, "That Mcaaughtourn having acquainted the deccaft Mar- 
queſs of Argyle, that he was to Marry with his Lady; and that the Mar- 
- queſs having returned an Anſwer by his Letter of the Tenor abovemen- 
Hhhhhh tioned 
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tioned; the faid Letter imported his Conſent to the Marriage . and that 
the Marqueſs having conſented, he could not claim the Benefite of rhe 
Marriage. Vide ſupra 3. January 1677. 


D. 4.35- Tailfer contra Sandilands. ead. die. 


Curator having in his Accompts given in an Article of Incident 
Charges upon occaſion of the Minors Afairs, viz. That he had 
met with Agents and others in Taverns, in Relation to the Pupills Af- 
fairs; and had been at Charges in drinking with them, extending to 
a confiderable Sum, during the whole time of his Charge: The Lords 
did notallow the famein the Terms foreſaid ; But Ordained him to con- 
deſcend upon the particulars : And.if he kept a Book and Diary of his 
Deburſements, ſo that he might warrantably declare, that he had truely 
deburſed the particulars thereinmentioned ; they enclined to modify the 
ſame to ſuch a Sum, as they ſhould find reaſonable. 


D. 436. Homeof Ford contra Steuart. 24. January 1677. 


A Wadfet being granted in theſe Terms, That the Wadſetter ſhould 

poſſeſs the Lands; and that the Granter ſhould free the Wadſctter of 
Levies of Horſe, and Feu-duties, and Miniſters Stipends: It was Found 
that the Wadſetter is not Lyable ro Compr and Reckon for the Duties 
and ſuperplus of the fame, exceeding the Annualrent; Inreſpe&, the 
Woadlet was a proper Wadlſet ; and the Wadletter was not free of all Ha- 
zards of the Fruits, - Tennents,. War and Vaſtation. Redford Reporter. 
Mr. Thomas Hay Clerk. 


D. 437. Ronald Grahame contra Sarah Rome. eod. die. 


Ohn Rome being obliged by his Contra& of Marriage with his ſecond 
Wife to provide 10000 Merks 1n favours of himſelf, and his Spouſe in 
ConjunQ-fee, and the Heirs of the Marriage ; whilks Failzieing to his 
own Heirs and Aſfigneys: And to provide alſo 5000 Merks in favours of 
the Remanent Bairns of the ſaid Marriage : 

The Lords Found, That the Father was Fiar of the ſaid Sums; and that 
the Heir of the Marriage and Remanent Bairns had an Intereſt only to 
ſucceed to him as Heirs of Proviſion in the ſame: And that the Cre- 
ditors might affe& the ſaid Sums ; and would be preterable to the Bairns ; 
Notwithſtagding their Debts were ContraQted after the ſaid Contract of 
Marriage, and Inhibition thereupon ; ſeing the Inhibition could not take 
away his Fee: And the Import and Effect both of the ſaid Obligements 
and Inhibition is only, that the Father ſhould do no fraudulent Deed, 
without an Onerous Cauſe,in prejudice of the ſame. Gofford Reporter. 


D. 438. Ardblair contra Wilſon. eod. die. 


Bond being granted by JamesBiſſet of Neitherbalcarne to the Laird of 

A Arablair for Love and Favour ; to be payed after his deceaſe: 
The Lords Found, That the ſaid Bond, being granted without an Onerous 
Cauſe, to be payed in manner foreſaid after the Granters deceaſe ; could 
nor 
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not prejudge poſterior Creditors, who were i» boza fide:to lend their Mo: 
pey, notwithſtanding any ſuch Latent Deeds and Bonds. 

This Decſion ſeems to be hard ; Seing it was lawful both to the Gran- 
ter and Receiver of the {aid Bond, to'grant and receive the ſame: And 
the ſaid Donation, being lawful ab izitzo, could-not become thereafter un= 
lawtul by any Deed of the Granter: And Fraud cannot be pretended, 
but where Creditors or others, the time of the granting of ſuch Bonds,were 
prejudged ; unleſs it did appear by ſome ſpeciality and circumſtance in 
the cale, thatthere had been a defign. to' Cheat and Circumveea theſe 
who were tplend their Money, by granting and fettleing upon the Rela- 
tions of the Debitor, his Eftate ; and thereafter to get in his Hands, his 
Creditors Means, whom he was not able to ſatisfy ; which was Found 
in the Caſe of Maiſſon and Pollock, and was not Alledged in this Caſe: 
Nevoy Reporter. Mr. John Hay Clerk. | 


D. 439. Sinclair contra Home of Renton. eod. die. 


A Bond of Corroboration being granted for a Sum due upon a Wadſet ; 
£2 with power to uſe Execution without Requiſition: The Lords 
Found, That the Creditor may fummarly compryſe upon the ſame withs 
out previous Requiſition, Glenaoich Reporter. Mr. John Hey Clerk. 


D. 440. Nairn contra Stuart of Innernytie. eod. die, 
A Preſentation being granted by a Biſhop to a — in favours of 

a perſon dureing his Lifetime ; and after his deceale to his Son : 
The Lords Found,in a multiple poinding and competition,betwixt the per« 
ſons ſubſtitute in the ſaid Preſentation ; and another Prebendar provided 
by the ſucceeding Biſhop, by the deceaſe of the firſt Prebendar ; That the 
Subſtitution, contained in the Preſentation foreſaid, did expire by the de« 
ceaſe of the Father, and that the Subſtirution was void ; In reſpect, the 
Biſhop could not, in prejudice ot his Succeſſor, grant a Preſentation in the 
Terms foreſaid, bearing a Tailzic and Subſtitution. Ca/tlehill Reporter, 
Mr. John Hay Clerk. 


D. 441. Drumellier contra E. T weeddale. eod. die. 


JT being objeted againſt Major Buzting, being led as a Witneſs for 

Drumellier againſt the Earl of Tweedaale ; That he had given Partial 
Counſel, at leaft had concerned himſelt as a Party for Drumellier - In 
ſwa far as, he had been at Contultations with him, in Relation to the Pros 
cels. * 

The Lords Found, That he could not be a Witneſs,tho he wasa perſon of 
Integrity above exception; and that he was free to declare that, at the ſaid 
Conlultations, the point, whereupon he was to be uſed as a Witneſs, was 
not in conlideration. Gibſon Clerk. 


D. 44.2. Grange Dick contra Oliphant. edd. die. 


N Afſignation being granted for relief, and payment of certain Sums 
mentioned in theAſſhgnation ; for which theAſſigney was Cautioner 

for the Cedent ; the ſame was queſtioned upon that head,thatit was never 
| delivered, 
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delivered, but was ſtill in the Cedents Hands: The Lords Fourd, That 
the ſaid Aſſfignation was never delivered: And yet they Found, That it 
wasan effeftual Evident in favours of the Aſſigney, In reſpe& the Cedent 
had made the ſame publick by a Horning thereupon. Sir George Lockhears 
&«. alteri Cuninghame &c. In preſenta. 


D. 443 Ker contra Kers. 25 January. 1677. 


A Diſpoſition being queſtioned, as being made #2 /efo, at leaſt deliver- 

ed then : It appeared by the Depoſition of one lof the Witnelles, 
uſed for proving the Lybel, that the ſaid Write was ſubſcribed diverſe 
Years before the Diſponer was on death-bed ; and that the ſame was deli- 
vered before death-bed to the ſaid Witneſs: and that the Defun& having 
called for it on death-bed, for drawing rwo other Difſpoſitions, of the 
Lands contained therein; one in favours of the Purſuer the Diſponers 
Heir; and the other in favours of a'Spn of the Diſponer, who was Father 
to the Perſon in whoſe favours the Diſpoſition in queſtion was made: And 
upon debate amongſt the Lords, what ſhould be the import of the ſaid Te- 
ſtimony, ſeing the Depoſitar did not declare in what Terms the ſame 
was given to him by the Diſponer; whether to the behoof of the ſaid Per- 
ſon, in whoſe favours it was made or not ; or upon any other account, 
for keeping the ſame, ſo that the Diſponer might call for and alter it: It 
wes Found, 1. Thatthe Diſponer might have revocked the ſame; In 
reſpe& it did not appear,that it was delivered to the behoof of the Perſon 
to whom it was made. 

This Deciſion ſeems to be hard; in reſpeft the Diſpoſition was now in 
the Hands of the Receiver, fo that it was to be preſumed, that it wes de- 
livered, either to him, or to the {aid other Perſon to his behoof: and the 
delivery ought to be conſtrued, and preſumed to have been, t operetar : 
and the nature of the AQ it ſelf, imports.that it ſhould be to the behoof 
forefaid : It not being to be imagined, that if the Diſponer had intend- 
ed to have retained the Power in his Hands, either to make the jaid Right 
effeual, or not; he would have given it out off his Hands. | 

2. The Lords Found, Upon the Teſtimony toreſaid, That the Diſpo- 
ner having revocked the ſaid Diſpoſition not ſimply , but to the effet fore- 
faid, that the ſaid two Diſpoſitions ſhould be granted ; The Purſuer there- 
fore had not Right to the whole Lands, contained in the faid firſt Diſpo- 
fition; but that the ſame ſhould divide, conform to the ſaid two Diſpoſi- 
tions. Mr. Thomas Hay Clerk. In praſentia. 


D. 444. Procurator-Fiſcal of Glaſgow contra Cowan. 


26 January 1677. 


* thy Commiſſar of Glaſgow, having ſuſtained Proceſs, at the In- 
ſtance of the Procurator-Fiſcal, for the tryal of a falſehood of Exe- 
cutions, whereupon a Decreet hadproceeded: and having upon Probatte 
on of the falſehood, decerned the uler of rhe ſaid Executions, to pay 300. 
lib. to the Procurator-Fiſcal as a Fine: and the faid Decreet being ſuſ- 
pended; The Lords Found, "That the Commiſſar was not competent 
Tudge to the improbation of Executions, by way of Attion; ſeing they 
cannot reduce their own Decreets; and Improbation is a ReduQtion ex 
capite falſi. Juſtice-Clerk Reporter. Mr. Thomas Hay Clerk. 
| | 
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It is to be conſidered , that the moſt part of Decreets, befor Infe- 
rior Judges , are for Null-Defence , and upon falſe Executions: and 
it were hard , that there ſhould be no Remedy but by Improbations 
before the Lords , which may depend long and are very chargeable ; 
So that Decreets before Inferior Judges being for tlie moſt part for in- 
conſiderable Sums, the Remedy ſhould be worſe than the Miſchief. 

It appears indeed, that the Commiſſars have not power to Fyne that 
being a Criminal Juriſdittion ; and that they are not Lo to Impro- 
bation by the indire&t manner ; Tlie Tryal of Falſehood , by citcuni- 
ſtances and preſumptions, being Altioris Indaginis ;, and of that Diffi- 
culty, that it ought not to be left toan Interiour Judge. Item, The Try: 
al of Falſehood, as to that effect that Falſaries may be puniſhed, ought not 
to be by any Inferior Judge ; But it ſeems to be jult and neceffary, that 
Parties, grieved by ſuch Decreets, ſhould be allowed ro purſue the obtain« 
ers of the ſame, to hear and fee them reponed againft the faid Decreets, 
upon that Ground that they were not cited to the ſame; to be proven b 
the Witneſſes and Executer himſelf, declaring that they purſue tothat 
allanerly : And it appears not to be inconhittent with Law and Form,thax 
this courſe ſhould be raken ; ſeing the Judge does not reduce his own Dez 
Creet, ex capite iniquitatis; and it may be provided, that ſuch Purlutes; 
tho they be upon the matter Improbartions, are only to the effeR foreſaid ; 
and that no other effe&t or conſequence ſhall follow upon the ſame; and 
multa fiunt per indirectun, which cannot be dire! : And if a Party, who 
is holden as confeſt,ſhould raiſea lybel before an Interior Judge,that it may 
be Found that he was not Contumax, being out of the Countrey, or Sick; 
or detained by Storm, or ſome other inſuperable Impediment ; and that 
therefore he ſhould be reponed ; and the Decreet ſhould be holden as a 
Lybel; ſuch a Purſure would not be incompetent, tho in effe& it would - 


be a ReduQtion upon the matter. 
D. 445: Donaldſon contra Rinne. 27 January 1677; 


T was moved, whether or not a Decreet of an Inferior Judge, being 
queſtioned upon that Ground of _ that the Lybel was not pro- 
ven; and the Depoſitions of the Witneſſes ng produced by the Purſuer 
«b initio; The Lord of the Outer Houle may adviſe the Probation; Or if 
it ought to be adviſed by the whole Lords? It was Found, That the De- 
ſitions being produced (as faid is) the Lord may give his own Inter- 
= uitor, as upon any other Write produced ab #nit:o, to inftruft the Ly- 
bel. Tho ſome of the Lords were ot Opinion, that the Probation ought 
to be conſidered and adviſed by the haill Lords; And it was hard, __ 
the Probation being found ſufficient, by a competent Judge, it ſhould be 
in the _ of one ſingle Lord to review the tame, and find the contrare. 


Mr. Jobz Hay Clerk. | 
D. 446. Murray Pupil contra Jl. Fanuary 1677. 
A Pupil of 4. Years of Age, being purſued upon the Paſſive Title of a 
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Renounce : none of them being Curators, nor being willing to meddle, 

and to authorize the Pupil to renounce; The Lords Decerned, but ſuper- 
ceeded Perſonal Execution, until the Pupil ſhould be paſt Pupillarity. 
Caſt/ehil Reporter. : 


RI 


D. 447. Maſter of Rae contra Sinclar of Dumbaith. 
a I. February 1677. 


Inclar of Dumbaith, Sandſide and others having ina Hoſtile manner in- 
vaded the Lord Raes Country : There was a Criminal purſute ins 
tented againſt them for the Crimes committed upon the occaſion foreſaid ; 
but the Bid purſute being takenaway by a Remiſſion, there was there 
after a Spuilzie purſued at theinſtance of the Maſterof Rae, having Afſig- 
nation from his Father ; and by his Tennents whoſe-Goods had been Rob« 
bed and taken : And it being Alledged _ the ſaid Purſute, that it was 
preſcrived, The Loras ſuſtained the Reply, that the Preſcription was in- 
terrupted by the forefaid Proceſs. before the Juſtices: And again this 
Day a Summonds of Spuilzie, which had been formerly intented, being 
produced ; and it being Alledged, that by the ſaid Summonds and Exe- 
curion upon the ſame, the Preſcription was interrupted, The Lords Found, 
That the ſame did not interrupt ; In regard it appeared, that the Names 
of the D<fenders have been Blank in the faids Summonds, and fince filled 
up with another Ink: And it appeared by the Execitions, that the ſame 
were at the inſtance of Gray of Arbo and others mentioned in the Sum- 
monds, without ſpecifying the ſaid other Perſons; and the Defenders had 
ſettled with, and fatisfied Arbo; So that it appeared, that the Names of 
the 4aid other perſons had been filled up inthe body of the Summonds, 
of purpoſe to be a Ground for the ſaid Reply : Bur tho the Lords did not 
ſuſtain the Proceſs, as to the efteCt of giving the Purſuer Juramentum in li- 
zem ; Tn regard the Goods Libelled, were Libelled to extend, as to the 
number. of Goods, and the Damnage ſuſtained by the Purſuers Cedent, 
to vaſt Sums, exceeding the value of that whole Country ; yet the Lords 
did adhere to their former. Interloquitor, That they would conlider, the 
time of the adviſing, the profits of the Goods as in 4 Spuilzie. 

It occurred to ſome of the Lords and was moved, whether Turamentum 
7n litem, being given to the Party wronged ; and upon that account, that 
the quantities and the Kinds of Goods,taken from him,could not be ſo well 
known to others and proven, if the ſame bea perſonal favour; Or if it 
may be extended to an Aſhgney ? Newbyth Reporter. 


D. 448. Holmes contra Marſhall. 2. February 1677. 


I HE Lords Found, That a Woman, being provided by her Contra& 
of Marriage, to a Liferent of the Conqueſt of Lands, or 

other Goods that ſhould be acquired dureing the Marriage : And the 
veſtion being of Moveables,and ſhe having accepted a Third of the ſame, 
thecookd not return tocravea Liferent of the other two parts; tho it was 
Alledged by her, ſhe had not accepted the ſamein ſatisfaction of what ſhe 
could claim. 2. It was Founa, That a Woman, being provided, as ſaid 
is, to a Luterent of all the Moveables her Husband had the time he _ 
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ryed her; and which heſhould acquire during the Marriage ; It was in her 
Option, either to take her to her Liferent of the whole ; or to claim the 
34 part in-property but, making Election, could not varie. Tho this was 
Found by plurality, yet ſome of the Lords were of Opinion, that by the 
'Proviſton foreſaid ſhe has only a Liferent; and that ſhe had nor the faid 
Election ; Seing, eo zp/o thar ſhe is provided to a Liferent of all, it is in- 
tended and agreed, there ſhould be no Communio boyoram ; Tt being incon« 
ſiſtent, that ſhe ſhould be both Proprietar and Literentar «/ufructu formal, 
Nemwbyth Reporter. Gibſon Clerk, 


D. 449. contra Tait. 6 February 1677. 


= R HE Lords Found, That a Bond, being granted-on Death-bed, with 

conſent of his Appearand Heir for his Intereſt; bearing'an oblige- 
ment to pay a Sum of Money; Is to be conſidered, not as a Legacy, but 
as a Bond z»ter v1v0s; Seing, by the Common Law, all perſons are zz /e- 
gitima poteſtate as to the granting of Bonds; And ovr cuſtom, whereby per- 
{onson Death-bed are not in #2 /regeponſtie, is qualified with an exception, 
Viz, unleſs the Heir conſent; in whole tavours the fame is introduced. 
Caſilehill Reporter. 


D. 450. contra eod. die. 


T HE Lords Found, That Appearand Heirs may be purſued, as be- 
| having before the year expire; ſeing es ip/o that miſcent, adeunt 
paſſive: And as to that pretence, that they would be wronged if itſhould 
have appeared by the probation that they did not meddle; Iris of no 
weight ; Seing the Lords may modify Expences. 


D. 451. | contra 29. February. 1677, 


A N Exhibition being purſued at the inſtance of an Heir of Conqueſt : 

And it being Alledged by the Heir of Line, that ſome of the Lands, 
whereof the Writes were craved to be exhibited, were in Holland ; and 
that by the cuſtom there, the Eldeſt Brother did not ſucceed as Heir of 
Conquelt; but all the Brothers and Siſters equally; fo that the Writes 
ought not to be delivered to the Purſuer, who had only an Intereſt as to 
the fifth part; whereas the Detender had tour parts, having acquired three 
from his Brothers and Siſters, and having one- himſelf; and he having 
the far greater intereſt in the Land and Writes, ought to have the 
keeping, of the ſame, being Lyable to make them forthcoming to the 
Purſuer, 

The Lords notwithſtanding preferred the Elder Brother to the keeping 
of the Writes, | 

In that ſame Cauſe, 1t was Alledged, That, as to the Lands in Scotland, 
the Detuns Right was only by a wo jp. which was perſonal, and 
whereupon no Infeftment had followed ; and which belonged to the 
Heir of Line, as Tacks and Reverſions: The Lords, nevertheleſs, Found, 
that the Heir of Conqueſt has Right tothe ſame, conform to a late De- 
cilion. 
D. 452. 
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D. 452. Parveyance contra Knight, 8 Tune I 677. 


FH E Lords Found, Upon the adviſing of a concluded Cauſe, after De- 

| bate # preſentia, inthe Caſe in queſtion, That Liber Rationum, and 

a Compt-Book of a Merchant, containing an Article of Debt, due by him 
tothe Purſuer, was a ſufficient Probation; In reſpeR the ſaid Compt-Book 
was Written with the Merchants own Hand; and he was known to be 
a perſon of great Honeſty and ExaQtneſs: and the Article was ſoclear,that 
the'time_ therein mentioned , he ſtated himſelf to be Debitor in the 
faid Sum, all bygone Annualrents being payed ; and in an other part and 
Article of the Lid Book, he did acknowledge, that he had borrowed the 
faid Sum,and was ſpecial as tothe time ; and there was a great Confidence 
and near Relation betwixt him and the Creditor ; and therefore the Lords 
decided as faid is; in reſpett of the ſaid Circumſtances: but thought it 
hard,that Compt-Books in Scotland, where there is not that exaneſs that 
is elſe where, in keeping Books, ſhould have that Faith thar is given to 
them elſewhere. Mr. Robert Stewart Actor, alteri Cuningham. Mr. 


John Hay Clerk. In preſentia. 
D. 453. Campbel contra T aite. eod. die. 


” þ HE Lybel being referred ts the Defenders Oath ; and he having 

declared upon a general Interrogator, that he was not owing the 
Sum acclaimed; It was arged, the time of the adviſing of the Oath, that 
the Defender ſhould declare, whether or not he had gotten a parcel of Lint, 
and what way he had payed the price of the ſame. 7 he Loras Found, That 
he ſhould not be urged to declare upon that Interrogator ; In reſpect it 
was not defired he ſhould be interrogate upon the ſame when he did de. 
clare; and having denyed that he was any ways Debitor, he would be in- 
volved in Perjury, if upon a ſpecial Interrogator he ſhould acknowledge 
that he was Debtor upon the account therein mentioned. Mr. Thomas Hy 


Clerk. Stewart and Swinton Advocats. 


D. 454+ Patrick contra Anderſon. eod, die. 


AY Executor, having __ that the Teſtament was Exhauſted,and 
for probation, having produced the Defuncts Bond, with a Diſcharge 
from the Creditor after the Defuncts deceaſe : and it being Found, That 
the ſame did nor prove, unleſs there had been a Sentence produced; Is 
was thereafter A/ledged for the Executor, that ſeing he inſtructed the Debt 
and that he had payed the ſame bona fide, the ſame ought to be allowed 
for his liberation; at leaſt that the ſaid Debt ſhould come in pari paſſu with 
the Purſuers; unleſs they could object againſt the ſame, as not a true Debt; 
which was Repelled; in reſpect no Legal Diligence had been done for 


.the ſaid Debr. 
Some of the Lords were of Opinion, that it ſhould have been allowed 


to come in par paſſu; In reſpect the Diligence, uſed by the Purſuer, in ins 
tenting a Purſute againſt the Executor, was only Perſonal, and did not 
affect the Goods; and the Executry being ſhort, and the Goods being to 
be forthcoming to all Partics having Intereſt, any Creditor may ___ 

or 
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for his intereſt, and crave to have a proportion of the ſame at any 
time before Sentence; Otherways a great Creditor , in alſe much as 
may be equivalent to the Executrie , if he ſhould purſue the Executor 
before the other Creditors, they may be all truſtrate. Mr. Thomas Hay 
Clerk. 


D. 455. Blackwood contra Pinkill, 9g. June 1677. 


A Father having infeft his Grand-child 1n Fee of his Eſtate, and his Son 

Father to the Fiar, in Liferent; with a Froviſion, that the Liferent 
ſhould be alimentary to him: The Lords, Upon a Debate among them- 
ſelves, concerning the ſaid Qualification of the Liferent, were of the O- 
pinion, that rhe Son being my betore to ſome other Lands ſimplie, 
without the ſaid Quality, the Creditors of the Son might, by their. Dili- 
gence, affe@ the {aid alimentary Literent ; except ſo much of the ſame as 
the Lords ſhould think, fit to reſerve tor a competent Aliment to the Son; 
but there was not a Deciſion in the Caſe. Mr. John Hay Clerk. Con- 
cluded Cauſe, 


D. 456. Captain Binnie contra Gibſon. 20 June 1677. 


HE Lords Found, That a Partie, being purſued as repreſenting 

his predeceſſor ; tor payment of the Sum due by a Bond ; might 
propone a Defence of Payment ; notwithſtanding that he had, before, 
puriued an Improbation of the ſaid Bond : In reſpe& the Bond being 
ancient and not granted by himſelf, he was ix bone fide to purſue Im- 
probation of the 1ame ; an thercatter it appearing to be a true Bond, he 
may alſoalledge payment; giving his Oath of Calumny upon the De- 
hence. 


D. 457- Pringle contra Pringle of Torſonce, 
21. June 1677. 


« i H E Laird of Torſonce having diſponed his Eſtate to his Eldeſt 


Son for Love and Favour; with a Proviſion contained in the Dif. 
poſition , that 1t ſhould be lawful to him to burden the faids Lands 
by Wadfets of the fame ; Or Annualrents forth thereof , for the Sum 
of 5000 Merks Redeemable by his Son : And having thereafter grant- 
ed a Bond to a Daughter of atecond Marriage, of 1000. merks, who did 
purſue the Repreſenratives of the Son, tor the ſaid Sum, It was Alledged 
tor the Defender, That he could not be purſued Perſonally ; but if there 
were any Ground of an AQtion, it would be only for a Declarator, that 
the Lands are lyable to the ſaid Debr. 2. That there could be no Ground 
of Declarator, in reſpeCt the Diſponer had not made uſe of the ſaid Facul- 
ty, nor granted a Wadſet for the ſaid Sum; and that the Defun& had a 
perſonal Eſtate and Executry ; And in {wa far as, he had not, conform 
to the ſaid faculty, ſecured the Purſuer out of the faid Lands, he had dex 
clared his Intention,nor to make uſe of the ſaid faculty. 

The Lords Found, That the Purſuer-ought to diſcuſs the Executry, and 
any other Eſtate belonging to the Diſponer: and if the ſaid Sumcould nor 
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be recovered out of the perſonal Eſtate, that he might have recourſe a- 
gainſt the ſaid Lands ; which was Found by the Lords, upon theſe conſi- 
derations, viz. That the Right made by the Father being for Love and Fa- 
vour, the ſaid Reſervation ought to be interprete benigne, and it was to be 
Gonſidered quid attum; the Fathers intention being to have a Power, 
to contrat alſe much Debt as might amount to the ſaid Sum ; And 
eo ipſo that he did grant the ſaid Bond , he did burden the ſaid Lands 
virtually ; and in his own time they might have been compryſed for 
the faid Sum; and therfore may be now afteted and compryſed . 
2* TheFathers End being to have powerto burden with the ſaid Sum, 
the modus and way was inſert ex ſty/o by the writer ; that which is 
mentioned in the Diſpoſition being the moſt ordinary, and therfore to 
be underſtood demonſtrative but not taxative. 3. Tho ſome of the Lords 
were of Opinion, That the Purſuer may immediatly, as other Creditors, 
have recourſe againſt the Eſtate ; yet it ſeemed to be reaſonable, that,ia 
this caſe, the Reſervation being in the Terms toreſaid;and the Bond, where- 
upon the Security was founded, not relating to the ſame, the Executry 
ſhould be firſt diſcuſt : Seing by the Common Law the Executry was 
ever firftlyable ; And tho, by rhe Lords Practice, Creditors may purſue ei- 
ther the Heir or Executor, " an there being ſuch a ſpeciality in this caſe, 
and the Defender not repreſenting perſonally the Grandfather, as Heir, 
or otherways by Progreis, his Repreſentatives ought to be firſt diſcuſt, 
and the faid Lands to be lyable only i» ſubſidium. Actores Sir George 
Mckenzie, Mr, Robert Stewart. Alteri Lockheart and Pringle. Gibſon Clerk, 


in preſentia, 
D. 458. Malloch contra The Relict of David Bord. 
| N= June 1677. 


Second owns brew having purſued a Declarator,that the prior Com- 
A pryſing was ſatisfied by Intromiſſion ; and the Defender having 
in the Compt and Reckoning given in an Article of Deburſements for 
proſecuting and defending of Proceſſes concerning his Right ; The Lords 
Found, That, as to the extinguiſhing of the Compryling upon the ac- 
count of Intromiſfion, the Expences in deduceing the Compryling and 
obtaining Infefttment were only to be allowed ; bur not any other extrin- 
ſick Deburſements: But the Compryſing being extin&t and ſatisfied, if 
there were any ſuperplus of Mails and Duties, tor which the Compryſer 
was to be comptable, he might retain, of the firſt end of the ſame, ſuch as 
were profitably expended, nor only in Relation to his own, but the 


Purſuers Right. * Newbyth Reporter. 
D. 459. | contra eod. die. 


i þ HE Defender,in a Spulzic,having Alledged that the Goods were his 

own; and that,having given them to the Purſuer to be grafſed, he 
might have taken away his own Goods: It was Rephed, That the Pur- 
fuer was not obliged to debate the Right and property of the ſaid Goods ; 
but i» /polio, he needed Lybel no more, but that the Goods were upon his 
Ground and in his Poſleſfion: and taken away vi and in manner Lybel- 


ed: And ſpoliatus ante onnia reſtituendus. ”% 
The 
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The Lords debated among themſelves, whether the Defence be Rele- 
vant ; and did not decide the caſe: Some being of Opinion, that if it 
ſhould evidently appear, that the Purſuer was not in Poſſeſſion of the 
Goods as /4os, but in behalf of the Defender; as if there were a Writt 
betwixt the Purſuer and Defender, bearing that the, Goods were the De- 
tenders; and rhat the Purſuer contractu Locationis & Conduttionis had taks 
En the lamein graſeing; that the Defender could not be Lyable for Spuil- 
Zie of his own Goods: Bur if it ſhould appear, that there was any vios 
lence in taking them away, he may be purſued for a Riot, 


E——_— 


D. 460. Drumkilbo contra Mcmath and Oliphant. edd. die. 


Anet Mcmath Tady Grange being Creditrix to the Laird of Klſpindie ; 
Z And having, upon an Arreſtment in the hands of Drumkilbo, obtained 
a Decreet to make forthcoming; There was thereafter a Suſpenſton of 
double poinding againit the ſaid Jazet Mcmath, and Sir Laurence 
Oliphant of Gask, who pretended Right to the Sum due by Draum- 
kilzo, by an Afſſgnation intimate before the Arreſtment: And in 
the Competition forelaid, the {aid Sir Laurence was preferred, But there« 
after in an Improbation of the ſaid Afſignation, atthe inſtance of the faid 

anet Mcmath, the {aid Sir Laurence having abiden by the fame, It was 
Foxnd after a long and litigious dependence by the ſpace of 50 Years, that 
the Aſſignation was falſe: And Wi{liam Dick of Grange, the ſaid Janet her 
Son, having thereafter intented a purſute againſt the faid Sir Lawreace, to 
hear and ſee it declared, thar in reſpeCt the ſaid Sir Lawr:»ce, by his coms 
pearance, and makin uſe of the ſaid falſe Aſſignation, had been prefer. 
ed ; and had rendered the foref{aid Diligence by Arreftment ineffeQual ; 
and had tranſaQed and made benefite of the faid falſe Aſſignation ; That 
therefore, In {wa far as he was Lucratus he ſhould make the ſame forth« 
coming for payment of the Purſuers juſt Debt; Eſpecially it being conſis 
dered,that he had Diſcharged one of the Cautioners in Dramkilbo his Bond: 
It was Anſwered, That he was bone fide toacquire a Right to the ſaid 
Aſſignarion, neither knowing, nor __ acceſſory to the Forgeing of the 
fame;and he had made no benefite by uplitting from Drumkilboany part of 
the ſaid Debt; but P transferring his Right in favours of Mr. John Blair; 
which he had done bona fide: And as to the Diſcharging the Cautioner, 
it could not prejudge the Purſuer, ſeing the Diſcharge would fall in cons 
ſequence of the Aſhgnation. = 

The Lords Found, 'T hat, albeit he were not acceſſory to the Forgery, 
yet having uſed a falſe Write,and having licigioully fo long maintained the 
fame; and upon that occaſion, the Purtuer be ng altogether fruſtrate ; he 
ought to be Lyable in quantum lucrarus, and what he had gotten more 
by the Tranſaction with Mr. George Blair then he had given tor acquire- 
ing the faid Right: And the Lords referved Action to the Purſuer 
againſt the Cautioner : And 1n caſe the Cautioner ſhould be Aſſoilzied, 
without prejudice to have recourſe againſt the faid Sir Laurence as Ac- 
cords. AQtores Lockheart, Monnypenny Cs. alteri C uning hame &c. Mr, 
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D. 461. contra The Laird of 
Cramond. eod. die. 


R. Cornelius Inglis being Debitor to Mr. John Inglis of Cramond in 
M the Sum of 3500. Merks; He did give to Cramond, for Security of 
the ſaid Sum, and tor relief of Cautionries for him, extending to towards 
10000 M. a Bond for payment and relieving him of the ſaid Sums; with 
an obligement to Infeft in the Lands thereinmentioned, for his Security and 
relief of the ſaid Sums; and a precept of Safine whereupon Infeftment fol- 
lowed: And thereafter, Mr. Parrick Inglis, the ſaid Mr. Cornelius his 
Eldeſt Son, did grant a Bond to Cramona, relateing expreſly to the ſaid 
former Bond and Right of Relief, and in Corroboration thereof, and the 
Infeftment thereupon, containing an Obligement for Payment and releif 

of the ſaid Sums. 
 _ Thereafter the ſaid Mr. Patrick did obtain,from his Father,a Right and 
Infeftrgent of the ſaid Lands, upon that narrative, that he had undertaken 
the payment of his Fathers Debts; and that he was engaged for him; and 
that the ſaid Right was granted to him tor his Relief; whereupon he ob- 
tained Poſſeſſion ; and, beforeany Diligence, at the inſtance of any of the 
other Creditors, he did pay ſome Annualrent to Cramond upon a Dif- 
charge, relateing to Cramords Right and Infeftment foreſaid. 

Thereafter there being a Multiple poinding raiſed againſt Cramond, 
and ſome of the Creditors, who had deduced a Compryſing againſt the 
ſaid Mr. Patrick of his Right; the Creditors Alledged, that they ought 
to be preferred, becauſe Cramozds Right was only baſe, and the faid Mr. 
Patrick's Right was cled with Poſſeſſion, before any pretence of Poſſeſſi= 
on in the perſon of Cramornad ; and that they having Compryſed Mr. Pa. 
zrick's Right are thereupon preferable to Cramond; Whereunto it was 
Anſwered, That Cramonas Right, being a Right of Relicf, could not take 
Poſſeſſion ex naturs of the Right, untila diſtreſs ; and becauſe it was pro- 
vided by the Right it ſelf, rhat Cramord ſhould enter to the Poſſeſſion in 
caſe of diſtreſs; and in caſe he ſhould not be payed of his Annualrent ; 
which he could not do before Declarator : And that the Lords had diverſe 
times Found,” that Infefttments of Warrandice, whereupon there could 
be no Poſſeſſion before Eviftion, ſhould be preferred to poſterior Infeft- 
ments; and that Infeftments of Annualrenr, being anterior, ſhould be ſu- 
| Nained in a Competition with poſterior baſe Infettments cled with Poſ- 
ſeſſion; Becauſe the firſt Term of Payment of the Annualrent was not come, 
when the poſterior Intefrmenr came to have Poſſeſſion ; and that the Com- 
petition was not betwixt Cramords and the Compryſers Infeftment upon 
the Compryſing,but Mr.Patrick's own Inteftment ; and that Cramonds In. 
feftment was cled with Poſſeſſion before the Compyſers RightandlIntereit, 
by payment of the Annualrent ofthe ſaid Sum due to Cramord himſelf; as 
appeared by the Diſcharge accepted by Mr. Patrick relating to Cya- 
»ond his Right and Infefrment foreſaid : And that baſe Infeftments by 
+ the Common Law being valide; And by the AC of Parliament K,Ja. 5th, 
in 4zn0 1540. It being provided, that tor obviating Fraud by granting 
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private and latent Infeftments, in prejudice of poſterior Infeftments that 
are publick, being either holden of the Superior or by Poſſeſſion ; the 
faid AA of Parliament cannot be extended to this Caſe; In Reſpe&t 
Cramonds Right cannot be ſaid to have been fraudulent and private 
as to Mr. Patrick; In reſpe&t he did not only know the fame, but did ras 
tify and corroborate the {aid Right as ſaid is, both before his own Right 
and after the ſame; and before the intereſt of Creditors, he did in efte&t 
ratify and homologate the fame, by making payment conform thereto, as 
ſaid is. 

The Lords,In Reſpe& thecaſe was of moment, as to the Preparative, 
Ordained that it ſhould be Debated amongſt themſelves: And, upon the 
Debate, they decided theſe points. 1. 'I hat, the ſaid Att of Parliament 
K. FJa. 5th. being general, and there being no Exceptions of Infeftments 
of Relief, the ſaid AQ is comprehenfive of the fame, 2. Tho the A& of 
Parliament, anent Regiſtration of Seafings,does ſecure Singular Succeſſors, 

et the ſaid Act of Parliament XK, Ja. 5th. is not taken away, tho in 
1n ſome caſes, the Lords are apt to favour prior Infeftments, where there 
is nopreſumption of Fraud : And therefore, when there is any pretence 
of Poiſeſſion, as in the caſe of Infetrments of Warrandice, they Found 
that fi#ione Juris the Poſſeſſion of the principal Lands is the poſſeſſion of 
the Warrandice, 3. Thar albeit Mr. Pazrick could not queſtion Cra- 
monas Right for the Reaſon foreſaid, yet the Compryſers, being Singular 
Succeſſors, may queſtion the ſame. | 

The Loras therefore preferred the Creditors: And yet ſuſtained Cra- 
monds Infeftment, In iwa far as concerns the Sum foreſaid due to him- 
ſelf, and not asto Cautionries; In reſpect the faid Diſcharge was only 
of the Annualrent of the Sum due ro himſelf. 

This Deciſion appears to be hard,upon theſe Conſiderations: Firſt, Be- 
cauſe Cramonas Intettment, tho bale, asto the point of Right, by the Com« 
mon Law is preferable: And as to the faid Statute, ' it introduces only a 
praſumptio Juris, that baſe Inteftments,not cled with Poſſeſſion, are pre- 
ſumptively fraudulent: And the Quelition, whether Cramonds Infettment 
was fraudulent, was to beconſidered 1n relation to Mr. Patrick and his 
TInfeftment, and not to his Succeſlors : And the faid preſumption was 
taken away by Mr. Patrick his Deed toreſaid, having corroborate, as ſaid 
is, Cramonas Infeftment; which was verified by a Write Subſcribed by Wit- 
neſſes,and which was was Fours to militate,even againſt the Creditors,and 
to cloath Cramonas Infettment with Poſſeſſion. 2. Cramonas Right be- 
ieg Jus individuum, tho upon diſtinct Grounds, it could not be traudu- 
lent and private ex parte, and ex parte publick, Actores Sir John Canine 
ghame, Cc. alteri Lockheart, In prefſentia. | 


D. 462. Mr. Fobn Kincaid contra Gordon of Abergeldie. 
cod. die. 


R. John Kjncaid having purſued Gordon of Abergeldie, as repre- 

| ſenting his Father, by Behaving: His Defence was, That he 

had Right by an expired P— "RY his Father was dznuded, 
L ] ſo 
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ſo that he could not be Heirto him: Burt in the ſame Proceſs, in reſpe& 
a Reduction and Declarator was intented at the ſaid Mr, Kjncaid's in- 
ſtance, within ten Years after the appearand Heir had purchaſed a Righe 
to the ſaid Compryling ; The Lords, tho there were no Order uſed, did 
ſinnul & ſemel ſuſtain the ſaid Proceſles:and appointed Compt and Reckon» 
ing, and Auditors. 
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Ae (Maſter) contra Dumbyth, 156- 218, 
Ramſay comre Catrſtairs, 69, 
Kamfſay contre Zeaman. 1683, 
Rankin cone Skelmorly, 49+ 
Rattraw contra 125- 
Reid contra Tai'z'fer- 20 
Reid contra Lady Lundy. 65 
eynolds contra Erskines. 182 
Rig contra Rig. ' 166. 


Rioch contra 49, 


Rutherford contre Weddel- 193, 
D, 

Andilands contre Earl of Hadington. 69, 
Scott contre Murray- 127 
Scott contrs Kennedy. Is5 
Scott contre Toiſh 191 
contre Scot 60 

Scrimgeor contra Kingheny 111 
Shaw contre 26, 58 
contre Sheill 176 

$hei!l contre Parochiners. 199 


Simpſon contre Adamſon 59 
Sinclar (Hugh's) Creditors contre Annandale. 51 
Sinclair contre Home 215 
Spence contys Scot 184 
Spencerfield (Lady) contra Familton 75 
Steill contra Hay 

Stefiboule \ Laird) contre Heretors of Tweed- 
' moor 

Stewart contr« Mcduff 89 


Stewart contre Riddoch « 138, 212 
Stewart contra Hay 136 
Stewart contra Whiteford. 207 


Strachan contra Moriſon 57 


F 
o 
T 
”" 


4 Acksmen of the Cuſtoms comre Greenhead 45 


Tailfer contr« Sandilands 214 
Tait contre Walker 201 
219 


conira Tait 


) 


Tarſappies Creditors contre Kilfaunes 70 
Tennent, Young &c. contre Sandy 
Thoirs conire Tolquhone 
Thomſon contra Mckittrick 10 
Thomſon contre Stevenſon 26. 30 
Thomſon and Halyburton contra Ogilvy and 


Watſon 128 
Thomſon contre Eleis 15s 
Torwoodhead (Lady contre Tennents 121 
Traquiir (Lady) contra Earl of Wintoun 60 
Trotters contye Lundy 44 


Trotter contra Trotter 56 
Tulliallans Minifter contre Colvil and Kincardine 108 
Tutor tothe Laird of Aitors Daughter Supplicant 135 


U. 


Rquhart contre Frazer 23 
Urquhart contre Cheyne 24 


V. 


Vu contre Sandilands, 147, 151, 
V anſe his Petition, 146, 
Veatch contrs Duncan, 3, 
Veatch contre Creditors of Ker and Pal- 
lat, 118, 123, 145, 201. 
Veatch contrs Hamilton, 154. 
- 
Allace contre Syraſon, 199, 
Wallace contra Murray, 198, 
Wamphray Laird, Supplicant 153, 
Warden contre Berrie, 147». 


Watt contra Halyburton, 34. 


Watſon of Dunykier contra his Vaſlals, 36, 
Watſen contre Law, 37. 
Wauch contre Jamiſon, 163, 
Weavers of Edinburgh contre Magiſtrats thcreof 
29. 
Wedderburn centre Scry mgeor 9, 14, 
Weir contre E. Bramford, I29, 
Wermes contre Bruce, 131, 
Whkitchead contra Straiton, 42s 
Wilkie contre 13, 
Wilſon concre Magiſtrates of Hneensferry, «1, 
Wilſon cenire Deans, 155. 
© Ea contra Young, 29, 
Z. 
” A contre Kinloch 30 


An Alphabetical 


INDEX 


FOR 


Finding the Principal 


Matters 
DIRLETON'S Colledion of Deciſzons. 


handled in my Lord 


IW here it was thought fit, for better Orders ſake, to prefix to them Numerical 
Figures, and the Letter d. Whi.h there and in the following INDEX 


denotes either Deciſion or Diſpute. 


A, 


BB ET ſhould not proteCt againſt 
Captions. decifion 127. 
ABIDING by a Weritt. d. 
142. ſeed. 168. d, 262. d. 
265. d. 286. d. 386. d. 403. 
Abideing by a Bond, as truely aſſigned 
and delivered by the Cedent. d. 11. 
Abideing by, in Improbations. d. 291. 
ABSOLUTE Warrandice of Kirk- 
lands, extended to warrand from the 
deſignation of a Gleib ; Tho it was A/- 
ledged, That ex natura rei, and not ex de- 
fettu Juris the Gleib was evicted; but 
not to extend to a Supervenient Law, 
d. 93. 
AC 110 TUTELA. d. 314. 
ACT before Anſwer. d. 183. 
ADJUDICATION. d. 270. d. 305. 
d. 324. fee. d. 45. d. 107. 
Adjudication of the Earl of Bramfords E- 
ſtate. d. 387. | 
ADVISEING of the Cauſe. ſeed. 73 
Ifan ADVOCATE, upona Bill ſum- 
marly given 1n againſt him,be obliged to 
deliver up. v. g. Goods entruſted to 
him; or if he be only obliged to Anſwer 
ſummarly in Complaints againſthim, in 
Relation to his Office and *Truſt ? 
d. 290. 
Advocates, who had withdrawn, their 
Petition ſor Readmifſion. d. 220: 
ADVOCATION. d. 261. d..225. 
d. 294. d. 396. 


A 


Advocation of an Edit of Executry. 


d. 433. | 

Adragune upon a Competition of double 
Rights. d. 279. 

All Advocations, before they be paſſ*d,to be 
Reported to the whole Lords. d. 260, 

ALIENATIONS in prejudice of 
Creditors. *d. 287. 

ALIMENT. d. 165. d. 177. d. 414. 
d. 455- 

Aliment and Fee. d. 350. 

Aliment craved in the izterim, untill a Pro» 
viſion falls payable. d. 2. 

ANN. ſeed. 194. d. 379. 

ANNUALRENT. d. 408. ſeed. 45. 
d. 146. d.154. d. 266. d. 407. 

An Annualrenter Compryling for the prin- 
cipal Sum, may pals from his Compry- 
ſing, and recur to his Infeftment ot An- 
nualrent. d. 83. 

ANNUTITY. ' feed. 241. 

Annuity payable out of the firſt and readi- 
eſt Rents, found to be entirely due, rho 
the Rents were exhauſted with Debts. 
d. 99. 

Annuity toa Wite out of Lands, lyable to. 
Publick Burdens. d. 143. 

APPEARAND HEIKR.d. 119. fee 
d. 63. d.g5. d. 270. d. 450+ 

Appearand Heir to'a Baron, cannot have 
a Moveable Heirſhiy, not being aQtu- 
ally. Baro. d. 209. 


ARBITRIUVM FUDICIS . not al- 
lowed 


A 
lowed toalter a puniſhment determined 
by Law. &d. 20. 

ARRESTMENT. ſeed. 201.d. 3oo. 

Arreſtment bzing bn a Decreet, turned 
thereafter into a I ybel, may be louſed. 
d. 284. 

Arreſtment cannot be louſed upon pre- 
tence, that it was laid on after the De- 
creet was Suſpended. d. 263. 

Firſt Arreſtment, tho lait Decreet of forth- 
coming (being ſine mora) tound prete- 
rable. d. 110. 

Arreſtment upon a Dependence. d. 237. 

ARTICULATUVS LIBELLVUS. 
ſeed. 314. 

ASSIGNATION. feed. 123. 

Aſfignation, after Summonds Execute, not 
{uftained as a Title, albeit the Cedent 
concurred. d, 46. 

Affignarion Blank in the Creditors Name. 
d. 54. 

Aﬀgnazon by a Wife to her Husband by 
her Contract of Marriage. d. 195. 

Aſſignation not intimate in the Cedents 
Lifetime. d. 51. : 

An Affignation to Maills an Duties in all 
time comeing, obliges the Cedent and 
his Heirs, to grant a Diſpoſition, where- 
upon the Aſſigney may be Infett. d. 89. 

ASTRICTION. d. 293. d. 351. ice 


d. 173. 

AT TE S TER ofa Cautioner acquite, 
proving that the Cautioner was then Re- 
pute Reſponſal as to that Debr. d. 121 

AV ALL of Marriage. fee d. 415. 


B. 


'-ACKBONDS. d. 211. fee d. 162: 

Backbondto the Exchequer. ſee d. 198+ 

Backbouds by Compryſers.. d. 374+ 

BACKTACK. ſee d. 57. 

BAILTLE. fee d. 131, 

BANKRUPTS. d. 94. ſeed. 198.d. 
249. d. 282. d. 287.d. 292. 

BANNA. ſced. 13. 

BARON. d. 209. 

BASE Infeftments. d. 467. | 

A Baſe Infeftment ſuſtained to a Wife as 
publick,others being in g—_ by Re- 

deemable Rights ſrom the Husband, tho 


FF DD S £1 


B. 


he was not in poſſeſſion himſelf. d. 100. 

BEHAVING as Heir. d, 400. d. 450. 
d. 462. 

BENEFICE. fee d. 115. 

BIDEING be. ſee Abideing be a Writ. 
Litera A. 

B -_ wt of Exchange. d. 231. d. 365. ſee 

. 236. 

BISHOPS. ſee d. 194. d. 375. 

BLANK Writs. d. 334. d. 403. fee d. 
54- d. 139. 

BON M fidei poſſeſſor. d. 123. 

B ON D blank in the Creditors Name. d . 


139, | 

A BON D being granted by a Wife and 
her Husband with a Clauſe to Infeft; tho 
null as to the Obligement to pay the Sum 
yet valide as to the Right of her Lands. 
d. 6.d. 25. 

A Bond granted by a Father to a Daughter 
15 revockable, if it be not gy rn by 
delivery, or by Infeftment, it it be Hers 
etable: Or by Afſignation intimated, 
or confirmed Teftament, it it be Move- 
able. d. 106. 

Bond of proviſion. d. 140. ſee d. 384. 

A Bond to a Husband and his Wife, and 
the longeſt liver, and the Heirs betwixt 
them, and tothe Heirs of the longeſt Li- 
ver, Found to make the Husband Fiar. 


d. 144. 
A Bond reduced, being Subſcribed by one 
Notar ina matter of Importance. d, 


135 | 
A Bond whereof the Term of payment was 
long after the Date,and Annualrentto be 
payed in the zx»terim, Found Heretable 
quoad fiſcum. d. 39. 
Bonds granted on Death bed. d. 402. d. 


Bondzof proviſion undelivered, tho prior 
in date but poſterior in delivery, cannot 
affe the Fee interveening. d. 129. 

BONORUM. d. 282. 

BOOKING ofSeafins. ſee d. 384. 

BO X of Journeymen. ſee d. 70. 

BURGAL Lands. feed. 22, d. 190. 

A Burges that is not Ircola, {ce d. 430. 

B UR G HSof Barony. ſee d. 395. 

BURGHS Royal, ſce d. 78. d. 124.4. 


I 90s, 
, If 


C 


If Burghs Royalcannot fine Unfreemen for 
Tradeing, but only Charge them to de- 


ſiſt. d. 79, 
C. 


APER. ſeed. 247. 
CAPTIONS. fee d. 127. 
CAUS A data& nonſecuta.d, 308. 
CAUTIONER. feed. 26. d. 31. d. 
co. d. 55. d. 121. d. 122.0. 147.0. 213, 
If Cautioners may take Aſſignation, - and 
burden the Cocautioners with the whole 
Debt? d. 212. d. 228. 
If Cautioners will be liberate, when Magi- 
ſtraters are Lyable /oco Rei ex delicto! d. 


I. ' 

C ERT IFICA TION in Impropations 
d. 210.4. 230. | 

Certification in an Improbation, of an Old 
Compryling, not ſuſtained. d. 50. 

Certification pro confeſſo. ſee d. 243. 

Certification in an Improbation being Ex- 
tracted, produCtion of the Writt jmme- 
diatly thereafter will not Repone againſt 
the ſame. d. 80. 

Certification inan Improbation not grant- 
ed,where the Defender produced a more 
Eminent progreſs than the Puriver, un- 
till that were diſcuſled. d. 113. 

InaCESS1O bonorum, The ordinar Oath 
runs in thir Terms, That the Bankrupt 
had made no fraudulent Right, ſince 
the ſubſcribing of the Diſpolition. d. 292. 

CHAMBERLANES. fee d. 37. 

CHARGES upon ſix days benorth Dee. 
d. 222. | 

CHILDKENS Proviſions. d. 344. d. 
373-ſee d.4q15.d. 437. 

CIRCUMDUCTION of the Term. 
d. 307. 

Cratiics of a Decreet Reponed a- 
gainſt as to Perſonal, but not as to Real 
Execution. d. 98. 

CITATION. d. 243. fee d. 232. d. 

67. 
Cites of Parties out of the Country. d. 


I'7C. 
S LA USE uw Cariis & Bloodwitis. fee 
_ = 


Nnanan 


F: N.- D-:. Ex: & 


C. 

The Clauſe cum Molendinis & multaris Im« 
porteth freedom from Aſtrition. d. 1, 

Clauſe de non alienando. d. 136; 

Clauſe in favours of a Husband and Wife, 
and their Heirs, makes the Husband 
Fiar, as per/ona dignior. d. 85. 

Clauſes of Conquelt. d. 359. 

Clauſes of Conqueſt, how ty be under» 
ſtood in ContraQts of Marriage? d, 9g. 

COALS. ſeed. 220. 

Coals conſtant and caſual Rent, how modi« 
fed? d. 175. | 

COLLECTORS Fee. ſee. d. 65. 

COLLEGIAT Church. feed. 12: 

COMMISSAR Y-Court. ſee d. 314: 

Commiſlaries. ſee D. 221, 

COMMISSION. feed. 207.d. 268, 

Commiſſion, for taking of a Strangers Oath 
in Holland, ſuſtained, tho not ſubſcrib- 
ed by the Party, being Subſcribed bythe 
Judges there. d. 239. 

COMMISSIONERS. ſee d. 188, 

COMMUNION betwixt Husband 

and Wife. d. 136. ſee d. 302. d. 315. 

COMMUNITY and Paſture, and 
caſting Peats and Truff. d. 149. 

COMPENSATION.d. 191.6. 326. 
d. 366. ſee d. 200. d. 211. 

ay ty nompgs 4 quo ter; pore to be ſuſtained ? 

« 309. 

Compenſation againſt a Compryling. d. 362 

Compenſation when granted againſt an 
Any upon a Debt of the Cedent ? 


» I 

COMPETITION betwixt Aſlig- 
neys and Arreſters. d. 201. 

Competition betwixt Donator and Credi« 
tor, d. 249. 

Comperition betwixt a Comipryſer and an 
Annualrenter. d. 328. 

Competition betwixt Creditors and Chil- 
dren. d. 384. 

Comperition ot double Rights. ſee d. 279. 

Competition of poſterior Creditors, with 
Creditors by Bonds, without an Oneroug 
Cauſe. d. 438. 

Competition of Heirs and diſcuſſing. d. 69; 

COM POSITION. feed. 174. 

COMPRYSING. d. 235.d. 251. 4 
439-d. 458. ſee d. 24-4. 44. d. 63.d. 83. 


d. 133 


C 
d. 133. d. 211.9. 230. d. 203. d. 385. d. 
362. d. 374- 

Compryling of a Wadlet, d. 330. 


Comprylſing upon a Charge to enter Heir. 


Null ; the perſon, at whoſe inſtance: the 
charge was, having no Right to the Debt 
the time of - the Charge, but acquired 
thereafter: d. 47. | 
Compryſing upon a Heretable Bond, with- 
-out Requiſition ſuſtained. d. 22. 
Compryling does not extinguiſh a Wadſet. 


134. 

Comprylings before the Year 1652. not re- 

gulat by the A Debitor and Creaitor. d.bot 

A Compryſer upon Debts, anterior to the 
Debitors Rebellion, being Inteſt before 
Year and Day, is preferable to the Dona» 
tor of the'Liferenr Eſcheart. d. 178. 

CO M P T-Books of Merchants. d. 452. 

CONDITION. feed. 18.0. 32. 

Condition Reſolutive. ſee d. 397. 

Conditions copulative. d. 423. 

Conditions in Contrats of Marriage, i or 

ſont liberi, &c.d. 304. © 

- CONDUCTIO Reidubie, ſee d. 108, 

Couductores Vettigalium. Tbidem. 

CONFESSION preſumptive of a per. 
ſon holden as conteſled. d: 217. 

CONFIDEN T -perſons getting Diſ- 
poſitions from Debitors, may at the Debi- 
tors deſire fatiſhie fuch Creditors, as they 

. ſhall think fit. d. 174. * 

CONFIRMATION neceflary in 
Scotland of goods there, belonging to 
Strangers/ elſewhere. d. 21. 

CONT]TUNCT probation of the value 

. of Lands: d:'431. - 

CONQUEST. ſeed. g. d:'359. | 

Conqueſt found probable -by the Debitor, 
and Witneſſes in the Bond. d. 58. 

CONSIGNATION in Improbations- 
—_— 

CONS EFUDO Loci. d. 390. 

CONTINGENTIA Cauſe non acbet 

drvidi. ee d. 288. 

A CONTRACT Subſequent to a 
Wadfſet, ( whereby the Back-tack due- 
ties, are accumulated and made a princi- 
al Sum, and that there ſhould be no Re- 
demption, till theſe were Satilhed ) not 


1ZN.D EX 


D. 


regarded, in reſpect the ſaid Contrat 
was not Regiſtrate, in the Regitter of 
Reverſions. d. 27. 

Contratts of Marriage. ſee d. g. d. 123. d, 
161.d.169.d. 172. d. 185. d. I95. d, 


64. 

co RR E I debenai. ſee d. 271. 

CEE Pg Goods. d. 132. 
«153, 

CREDITO RS on the account of Fy. 
nerals and Druggs. d. 206. 

When Creditors do appear in Adjudicat. 
10ns not'called, they ought to be admit- 
ted with that quality, that the Adjud-. 
ger ſhall bein the fame caſe, as to any 
Adjudication at their Inſtance, as if both 
Adjudgers were within Yearand Day, 


- 324. 
C : -—— gn d.z63.d. 435. ſee d. $8, 
« 316, 
Curator zon datur perſone, ſed rebas, fo that 
. the Minors, perſon is not i poteſtate. d, 
321, 
Curators Subſcriveing only to Writs and 
not the Minors. d. 216, 


D. 


ID MNAGE by Ruinous Houſes ſu- 

ſtained; without neceſlity to ſay, that 

the Defender was required to repaire his 
Ho./ſe. d. 6c. 

DATE. ſeed. 179. 

DEAT H-BED. Vide in Lefo. Liters L. 

DEBITOR mon preſumitur donare how 
to be interpret? d. 333. 

DEBITUM Fundi, d. 274. d. 372. 

DECIMA incluſe not Lyable to the 
Augmentation of Miniſters Stipends, 
d. 229. 

DEEDS 7x Lefo. ſee in Lefto Lit. L. 

of 1 C - ARATOR of; Redemption. 

« 276. 

A Declarator, that Childrens Proviſions, 
being grantedafter ContraCting of the 
Debt, ſhould be Lyable to the Creditors 
and their Diligence, ſuſtained without 
Reduction, d. 344. 

Declararor general ot Non-entry being in- 
rented, the hail Duties are due. d. 28. 


 Declarator of the Nullity of a Minute. 


d. 118* DE 


4% AS *Y. Goat ks. Bn 


D, F: ND = a E: 


DECLINATOR of Judges. d. 303. 

DECREET feed. gs. d. 203. 

A Decreet againſt a perſon holden as con- 
feſt craved tobedeclared Null. d. 232 

Decreets i» foro. d. 361. ſee d. 225.d. 370. 

Decreets of Inferior Fudges. ſeed. 445. 

DEFENCE after Litiscontelſtation. 
d. 246. 

In DELICTS by Spuilzie and wrong- 
ous IntromiſſionDecreets againſt perſons 
are conſtrued to be 7 ſolidum, 5 247. 

DELIVERY of Writts. d. 150. d. 
272. d.g42. ſeed. 106. d. 129. 

Dementia, See d. 76. 

DENOUNCIATION of Lands. 
ſee d. 328. 

DEPENDENCE. feed. 36. 

DEPOSITIONS of Witnetiſes in one 
Proceſs craved to be repeated in another. 
d. 219. 

Depoſitions of Witneſſes to ly i Retentis. 
d. 236. 

DESIGN ATION of Lands for a 
Gleib, and relief thereof, contorm tothe 
A& of Parliament from the reſt of the 
Heritors, but Annualreat found not 
due from the time of the Deſignation. 
0.352, 

Dl SC H ARGES granted by a Maſter 
to Tennents without Witneſles. d. 159. 

A DISPONER may qualify his Right, 
and in ſpecial if the perſon be a Pupll ; 
that ſuch as are heat in theDiſpoſition, 
ſhould Adminiſtrate. d. 316. 

A Diſpoſition made after Inhibition, but 
before the Regiſtration of the ſame, may 
be reduced ex capite Ini/ibitionis, d. 254. 

DISCUSSING of Heirs. ſeed. 69. 

DONATIO inter virum & Uxorem, d. 
204. d. 426. d. 3062. 

DONATOR. feed. 14. d. 249. d. 
389. d.gil. 

A Donator of «/timus Heres: d. 38. 

The Donator, 4 quo rempore has he Right 
to the full Rents? d. 273. 


E 


DICT of Executry. d. 433- 
\EJECTION ſuſtained at the Ma» 
ters inſtance, tho the 'Tennent did not 


concurr,' but not quoad omnes effectus; 

« I'Q, | 0 

Ejection ſuſtained at the Wifes inſtance, 
where the Husband is abſent. d. 105; 

ERROR and miſtake. . d. 338, 

_ = jap of Priſoners, d. 299. d. 3ot. 

. 306. 

ESCHEAT. ſeed. 14. d.5g, d. 7c, 
d. 162. d.205. d. 331. d. pet Lak 

Eſcheat paſſes cum ſua cauſa, 0. 179. 

EXAMINATION of Witneſſes in 
an Improbation. . d. 42. 

E - C = T 10 Falſi proponed peremptorie 

. 126. 

Exceptions qao caſa they affirm the Lybel, 
lee d. 199, d. 223, 

EXCHANGE. fee d. 231. 

EXECUTOR. 62. d. 182. d. 454 
d.412. feed. 181. d. 187. d. 205, 
d. 224. 

An Executor has not an abſolute prope 
in the Goods confirmed, but only quali 
hed and for Adminiſtration. d. 302. 

Executor Creditor, fee d. 389. 

Ny Creditor Lyableto doe Diligence. 

» 36 
gy ng giving Oath upon the Inventar. 
» OF. 

EXERCITORES mavis Lyable in 
ſolidum, 0d. 166. 

EXAIBITION ſuſtained of Writts 
intrometted with by the Defender, al- 
beit not proven, that he had them at or 
lince the intenting of the Cauſe, he hay- 
ing medled with them in the Charter- 


cheſt, whereby fraud is preſumed. 
d. 114, 


Exhibition 4d deliberandum, d. 49. d. 258. 
EXPENCES. ſeed. 281. d. 458. 
Expences gf Executors upon purſueing of 
| Procelles doeaffe&t Legators. d. 181. 
Anent EXTRACTING of Decreets; 
and when yes eff integra as to the pro- 
poning of New Defences. d: 203. 


F. 


Fi ACULTY reſerved in a Diſpoſiti: 
on to burden with aSum. d. 457. 
Faculty reterved out of the Right of Fee, 
to burden the ſame with a Sum of Mo- 


ney. d. 418, - Cauſa 


F, G, 
Cauſa FALSI. ſeed. 196. d. 385. 
FEES of Commiſſioners to the Parlia- 

ment. d. 188. 
FEUARS. feed. 190. 
FEU-DUTY. ſeed. gz2. d. 229. 
FIAR. ſeed, g5, d,136,d, 144, d,213 
d, 350, d, 418. 


FINES. fſecd, 311. ; 
FRAUDULENT Rights. d. 48. d. 
156. 


Fraudulent Rights contrare to the At of 
Parliament 1621. d. 198. 
FUNERALS. feed. 206. 
FORTHCOMING. feed. 110. 
Forthcoming, in effe& Execution, and e- 


quivalent toa poinding. d. 53. 


G. 


ESTIO proherede. d. 151. ſeed. 119. 

Geſtio pro herede,by Intromiſſion with 

Rents not ſuſtained, where there is a Title. 
d. 67. 

Geſt io ub Hereds elided by the Behavers 
having got a Gitt of the DefunQts E- 
ſcheat ante motam litem. d. 331. 

| Geſtio pro Herede inferred by the Appear- 
and Heirs conſent to expired Compry- 
ſings. d. 63. 

GIFT of Ward, in favours of the Vaſſal 
himſelf,accreſces to the Subvaſlal. d. 392 

Gifts of Eſcheat. d, 409, ſee d, 187, 
d, 224. d, 249. 

Gifts of Eſcheat and Backbonds d, 162 

Gifts of Eſcheat when preſumed ſimulate. 


d, 411. 

GLEIB. ſeed, 93. d, 352. 

GOODS Diſponed ſtante rebellione fall 
under Eſcheat. d. 75. 

GOVERNOURS going Abroad with 
Youngmen, their calc as to their Intro- 


miffion. d. 421. 
GRANA ns” xo ſced, 293. 
GRASS duc to Miniſters. d, 256. 


H. 


ABIT of Bankrupts. d. 282. 

HEIR. fee d,69, d, 85, d, 169, 
d, 172; d. 214, d, 353, d, 400, d,416 
d, 450- 


F# D £: 4, 


Tl» 


Heir of Line. ſee d, 107, d, 295. 

If an Heir of Proviſion may be purſued 
where the Heir of Line has renounced, 
but got yet diſcufled by Adjudication. 
d, 107. 

Heirs of Conqueſt ſeed, 295. 

Heirſhip Movable ſeed, 151, d, 209. 

HERITABLE. ſeed. 39. 

Heritable Bonds decided to belong, not to 
the Heirs of Line, but of Conqueſt. 
d. 295. 

HOMOLOGATION. ſeed. 27. 

HORNING. d, 253, d.422. ſeed, 
59, d, 222, d. 4ob. | 

HUSBAND. {ſee d,85, 0d, 100,d, 105 
d,125, d,144. d. 182, d, 315, 0,319, 
d, 336, 

Husband and Wife ; and how far her 
Oath will obligehim? d. 71, 

A A conveened for his Wifes Debt. 

» 220. 
A wag taking burden for his Wife. 
«257. 
A Hushand Lyable for the Wifes Debt in 
uantum lucratus ; But an ordinary 
Tocher being «4 /uſtinendaOners Matri- 
monit 1s riot Lacrum. d. 10. 


HYPOTHEQUE. ſeed. 420. 


I 


J Ac T US Retis. ſeed. 220 
IMPENS A mreeſſarie not allowed 
to a Compryſer, ina Declarator that he 
was fatiſhed by Intromiſſion. d. 133. 

IMPROBATION. d. 168. d. 196. d. 
d. 230. d. 339. d. 262. d. 286, d, 385, 
d. 386. d. 456. ſeed. 42.4. 50.4. 80. 
d. _ d. 145. d. 163. d. 210. d. 265, 
d. 278.d. 297. d. 402. 

In an Improbation; an Extra out of the 
Books of an Inferior Court, does not {a- 
tiſfiethe produQtion. d. 285. 
Improbation of Executions before Inferi- 
or Judges. d. 444. 

Improbation of poinding will not elide 
Spuilze, being proponed at adviſing of 
the Cauſe. d. 73. 

INCORPORATION. fee d. I 52. 

INFEFTMENT. K{ſeed, 100. 4d. 
160. d. 399. 


In- 


[. 


7 XN; 23 


X. K: 


INFEFTMENT of Annualrent. fe JURISDICTION. feed. 279. 


d. 83. 
inſelameat of Annualrent and perſonal aCt- 
10n thereupon. d. 407. 
Infeftment of Annualrent made publick, by 
a poinding of the Ground. d. 341. 
Infettment of Warrandice baſe, to be hol- 
den of the Granter, preterabletoa pub- 

; lick Infettment of property granted there- 
after holden of the Superior, and cled 
with rofſeſhon diverſe Years; and the 
poſſeſſion of the principal Lands is in- 
terpreted the poſſeſſion of the Warrand- 
ice Lands. d. 15. 

INFERIOR Judges.ſee d. 279. d. 294. 
d. 400, d. 444» 

INHIBITION, d.213. d. 254. d. 413. 

Inhibition againſt a Wile. d. 264. 

Inhibition at the Inſtance of the Heir ot a 

Marriage. d. 214. 

Inhibition upon a Dependence. d. 36. 

Inhibition upon an obligement to War- 
rand. d. 116. d. 117. 

Inhibitions do not affet Renounciations; 
ſo that the Debitor in a Wadſet may 
pay his Debt and take a Renounciation, 
tho the Creditor Granter be inhibited 
d .96., 

IN NOVATION. d. 240, 

INSTITORIA Atio. feed. 319. 

INSTRUMENT T of Requilition muſt 
be perfected, and cannot be fupplyed 
by an unſubſcribed minute ater the 
Notars deceaſe. d. 102. 

INSTRUMENT Belica ee d. 132, 

Inſtrumeuta que 118 quibuſ dam ſapiunt natur- 
amT eſt amenti,& in alijs naturam attus inter 
wvivos, cut Juri aſcribenda ſunt ? d. 102. 

Inſftrumentum penes debitorem repert um. ice d, 


20, 
INTERDICTION. d. 381. d. 352. 
ſee d. 29. d. 34: 
INTERRUPTION. d. 216. 
INTROMISSION. d. 221. d.224. 
- ſeed. 67.0. 133. d. 137. d. 187.d. 199. 
d. 223. d. 205. d. 404. 


INVEN TAR. feed. 97. 

IOUR NEY-MEN S keeping ofa Box, 
d. 70. 

JU f GE S. ſee Declinator. 

JURAMENTUM in Litew. ſee d, 


322. 0d. 447+ 


Lords of Sefſjon. ſee d. 180. 
Lords of Scſhon their Letter to the King, 


The LYON Auſtained Judge Compe« 
teat 


000000 


Juriſdiction of a Bailif of Regality. d. 131; 

FT US Mariti, ſee d. 123. 

Tus preſentationis. (ee d. 112. 

Tus Relifte. d. 315. 

Jas ſuperveniens. d. 128. 

Jus tacity Hypothecs how far competent tO 
the Maſter of the Ground ?- d. 329. 


K. 


EEPING of Writs. d. 451, 
Keeping of Writs of Lands, where 
there 1s a joint intereſt, allowed to him 
who offers Caution to the other portion- 
ers. d. 227, 
KIN GS Decreet arbitrall. ſee d. 229. 
KIRK. ſeed. 112. 
Kirk-Lands. fee d. 93. 


L 


Iz} ECTOd. 443. ſee d. 40. d. 157. 
L d. 186.d. 193. d. 353. d, prin 


449. 

A LEGACTE, left upon condition, ſub- 
lifts, rho the Condition did not- exiſt; 
whenthere is pre/umptio voluntatis Teſt a= 
toris. d.* 18. d. 32, 

LEGATORS. d. 378. ſee d. 181, d, 
402. 

LEGATUM of a Heretable Sum. d. 
197. 

LETTERS of Horning upon the de- 
creets of Inferior Judges. d. 406. 

LIFERENT. ſeed. g. d. 33, 

Literent Elſcheat. ſee d. 198. | 

A LIFERENTER of the whole 
muſt entertain the Fiar, tho only ap- 


pearand Heir,the time of the entertain- 
ment. d. 95. 
LITISCONTESTA TION. ſed. 
74. d. 119. d. 245. 
LOCUS penitentiz. d. 192. 
LOOSEING of Arreſtment. d. 300: 
LORD of the Outter houſe adviſcing 


probation. d. 445. 
ſee, Trial, 


d. 218. 
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tent in an Aftion' againſt a Meſſengers Clauſe cam MOLENDINIS & Mal 


Cautioner for damnage and interelt. d. turis, ſeed. 1. 
| MOLESTA TION. feed. 64. 


O. 
: MOOR. feed. 86. 
M- MOR TIFICATION. d. 379. 
Mortification for a Library Keeper to the 
AGISTRATS of Burghs. ſee Colledge of Aberdeen. d. 269. d. 27, 
. - d, 91. MOVEABLE Bond. d. 424. 


Magiſtrates of Burghs are not obliged ro Moveable Heirſhip. fee d. 209. 
officiate longer than one year. d. 124. Moveable Sums. fee d. 342. 

Magiſtrats takeing Aſſignation to a debt, Moveables Diſponed to a Wife with the 
for which they were lyable /abſidiarie, burden of theDebts, and that they ſhall 
do come in place of the principal,and the be aftected with the ſame, yet the Pro- 
Cautioner is liberate. d. 147. perty rhereof 1s fettled in the perſon of 

Magifrats lyable for the Negligence of the Wite. d. 320. 
their predeceſſors; an Incorporation MUIR. fee Moor. 
being perſons que non moritur. d. 152. MULTURES. feed. 58. d. 293. 


MANDATUM excedens how far Ly- 
able. d. 259. N 
MARRIAGE. d. 415. ſee d. 202. ” 
d. 327. N AUT A, Caupones &c. Tf it takes 
MASTER of the Ground. fee d. 329. place in the caſe of a Horſe ſtollen 
. MENSAL Kirk. ſed. 325. out of the Park, it being told the Pur. 
MERCES. ſeed. 220. {uer, that the Keeper would not be An- 
MERCHANTS. feed. 452. ' {iwerable? d. 104. 
A Merchant's current accompt does not NEAREST of Kin. feed. 389. 
.- preſcribe. d. 318. NEGOTIORUM Geſtor. d. 357. 
MESSENGER. ſeed. 235. NON Creaitur Referenti niſi conſtet de Re- 
METTUS. ſeed. 419. lato, how to be underſtood ? d. 347. 


A MILN-DAMN cannot be drawn NONENTRY. ſeed. 28. d. 273. 
from one ſide of a Burn to another, with- NV ON Memini. d. 245. 
' out conſent of the Heritor having Lands NOTAR. feed. 102, d. 135. 
on the other ſide, or a Servitude. d.89, NOTARS Subſcription in ſubſidiam 


MINISTER. fſeed.25. d. 112. d. wanting the ſolemnity de mandato, if 
229. d. 256. Null? d.8r. 


Miniſters Stipend. d. 398. NOVATION. ſee d. 240. 
MINOR. feed. 61. d. 72. d. 88. d. 
216. d. 321. (). 


Minor non tenetur placitare competent a- 
gainſt Declarators of Right, but not FS d. 453. ſeed. g7. d. or, 
when the Minor is purſued in a Moſe- d. 225. d. 239. d. 245. d. 280, 
ſtation, where a purſuer 1S1n poſſeſſion. Oath of a Tutrix atter fhe was cloathed 


d. 64. with a Husband, d. 336. 
A Minor Cautioner for his Father in a OBJECTION aganſtaRight of An- 
Bond, Null. d. 26. d. 31. d. 55. nualrent, not competent to hinder a De- 


MINORITY excluded, Ir being of Creet of Adjudication thereupon, but re- 
fered to be proven, that the Minor ſerved to the poinding of the Ground, 
' was - then a Traffiqueing Merohant. d. 45. | 
d. 360. OFFER of Vittual payable betwixt 
Minority and Leſion. d. 369. Ayil and Candlemaſs, d. 267, 
MODIE ICATION of Expencess ORDER of Redemption: fee d. 251, 
d. 201. P* 


P, 
= 


ARLIAMENT. ſeed. 188. 

A PARTY holden asconleſt being 
out of the Country upon a citation at the 
Mercat Croſs of Edinburgh. d. 367, 

PAR TIES having Intereſt not called. 
d. 244. 

It mal may be Reponed againſt a De- 
creet in foro. d. 370. 

PARTNERS and /ocit Lyable #2 ſol:- 
dum conjunRaly and feverally. d.8. 

The PASSIVE Title of Intrometter, 
not ſuſtained after the Intrometters de- 
ceaſe to make Lyable as Univerſal Intro- 
metter but quantum locupletatus. 
d. 404. * 

The Paſſive Titles are not acknowledged 
by a Defence iz Jure; Otherways,it the 
Defence be founded upon a Right in the 
perſon of the Predeceſlor, d. 199. 


d. 223, 
PASTURE feed. 149. 
PATRON. feed. 25. 


PAULIANA attio. ſeed. 287. 

PAY MENT of Feu-duties probable pro- 
ut de Jure. d.92. 

PERSONAL Faculty. ſeed. 364. 

PIRATS ſeed. 357. 

Locus POENITENTTIE. ſeed. 192. 

POINDING. ſeed. 73. 

Poinding of the Ground. {ee d. 338. d. 
341. d. 146. ; 

Poinding to be begun before ſetting of the 
Sun, and compleated before Day-Light 
be gone. d. 250. 

POSSESSION. feed. 16r. 

Poſſeſſion of a part validates an Infeftment 
of Annualrent i» ſolidum, d. 154. 

POSSESSORY Judgement. d. 393. 

A Poſſeſſory Judgement only competent by 
vertue of a Real Right, d. 155. 

PREBEND. ſeed. 112. d.440. 

Receiving PRECEPTS upon Cham- 
berlands (for the Creditors farther ſ{ecu- 
rity) do not oblige them to the forma- 
lities of proteſting,preſenting &s. d. 37. 

PRESCRIPTION. d.196. d.271 
d. 318. d. 322. | 

Preſcription, as toa Cautioner, elided by 
payment of Annualrent by the principal 
d. 112, 
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Prefcription of Annualrent, if ſtopt by a 
Decreet of poinding the Ground againſt 
the Tennents, the Heretor not being 
called? d. 146, 

Preſcription of Horning, as to Eſcheat, ins 
terrupted by the Kings Minority, and 
the late Uſurpation. d. 59. 

PRESEN TA TION toa prebendary 
with a Subſtitution. d. 440. 

PRESUMPTIONS tor taking away 
of a Bond, d.215. 

PRISONERS, feed. 299. 

Pritoners tor ſmall Debts, zz. not exceed- 
ing 200M:r#s, may be enlarged with the 
Parties conſent, without Relaxation, 
d. 238. 

It Frifoners for a Debt may be allowed by 
permiſſion trom the Lords ro go out in 
the Day time with a Keeper? d. 298. 

PRIVILEDGED Debts. ſeed. 206 

P - IZE. d. 207. d. 208. feed. 132. 

+247. 

In a Prize, Found,that the Owners may be 
heard to Reduce the Sentence upon Rea- 
lons omitted by the Skipper. d. 120, 

PROBATION. d. 410, 

Probation by Witneſſes. d. 427. d. 428. 
d.432. ſeed. 419. 

Probation prout de Fure. d. 158. d. 160. 

PROCLAMATION remittingFines, 
due upon the contraveening ot penal 
Statutes. d.J11. 

PRODUCTION ain an Improbation 
ſee d. 285, | 

PROGRESS of Writts. d. 356, 

PROMISE feed. 192. 

Promile not probable by Witneſſes. d. 317 

PROPER Wadlets. d. 268. 

PROTECTIONS are underſtood to 
be allowed, only in the caſe when per- 
{ons are obliged to appear perſonally to 
be Witneſles ; or to give their Oaths be- 
fore the Seſhon, Exchequer, &«. 
and cannot appear by procurators. 
d. 313. 

PR 0 Vi NG the Tenor of a Compriſing 
d. 282. 

"oa wo the Tenor not ſuſtained, without 
a ſufficient Adminicle in Writt. d. 77s 


PROVESTS of Burghs Royal not Ly- 


able ſa«bſia;arie, albeit, being charged, 
they go not perſonally to apprehend 
Rebels 


bp 3 
—_ having ſent their Officers. 
d. 98. 

PR 0 ISTON in a Contract of Mar- 
riage in favours of Heirs Female. d. 169 
d. 172. | 

Proviſion to a Wife i» Leto reſtricted to a 
:Terce. d. 141. 

Proviſions of Children. d. 373. d. 437. 
ſee d. 344. d. 418. 

PUBLICATIO Teſtimoniornm allows 

. ed in no caſe, but Improbations ex queſt i- 

one falſi, d. 163. 

-Publick Burdens, fee d. 143. 

Publick Inteftments. d. 399. 

PUPIL. fee d. go. d. 242. d. 316. 

A Pupil charged to enter Heir. d. 446. 


Q. 


UALIFIED Oath. d..225.d. 280 

| d. 294. 

A QUALITY in anOath /«per fatto a- 
lieno reſolves inan Exception, and mult 
be proven. 0d. 101. 

QUOTS of Teſtaments. ſeed. 375. 

Quots ot Teſtaments not confirmed in the 
Biſhops Lifetme fall not under the B1* 


ſhops Executry or Ann. d. 194. 
ATIFICATION of a Bond 


granted bya Wite ffante Matrimonio 
does not bind her, being ofa Deed Null 
in Law. d. 371. 

REAL RIGHT. feed. 155. 

REAL Clauſe. fee d.g1. 

REBEL. ſeed. 411. 

A Rebel being allowed by the Donator to 
continue in poſſeſſion for five years, or 
thereabout, The Gift of Eſcheat preſum- 
ed ſimulate. d. 14. 

REDEEMABLE Rights. ſeed. 100 


REDEMPTION. fee d. 251. d. 
276. d. 358, | 
REDUCTION. feed. 7. d.72. d. 


227. | 
Red Aion and Produftion therein. d. 111 
ReduRtion at the inſtance of a Creditor of a 


Reverſion, granted not to the Debitor 


aa Di 4 


R, 


himſelf, but to his Heirs allenarly, 
d. 417. 

Reduction ex capite metas. d. 419. 

Reduction ex capite Minoritatis, d. 61, 

ReduQtion ex capite Minoritatis ſuſtained of 
a Bond granted with conſent of Cura. 
tors, albeit the Money was delivered to 
them, ſeing it was not converted to the 
Minors uſe, d. 88. 

Reduction ob 101 ſolutum Canon'rm. d. 40T, 

Reduction of an Interdiction. d. 34. 

Reduction of an InterdiCtion, the perſon 
being rei [ue providus. 0. 29, 

Reduction,of an uſurary Bond or ContraR, 
muſt be with concourſe of the Kings 
Advocate. d. 56. 

In a Reduttion of a Teſtament ex capite 
dementie, the purſuer ordained to con- 
—_ on qualifications inferring it, 

. 70. 

REGALITY. feed. 137. 

REGISTRATION ot Saſines of Bur. 
gal Lands, feed. 22. 

RELICT.: d. 448. 

A Reli&t not kenned to her Terce, cannot 
ſtop a Removing. d. 234. 

A ReliQ provided toa Liferent ofall Goods 
belonging to her Husband, onght to ſell 
ſuch Goods as may periſh, and makethe 
Sum ariſing therefrom torthcoming af- 
ter her deceaſe. d. 32. | 

A Relicts Liferent hx? andy with a Sum 
of Money,borrowed by the Husband for 
making rhe purchaſe of the ſaid Right, 
viz. asto the Annualrents of the faid 
Debt dureing the Relicts Lifetime. d. g. 

RELIEF. fſeed.82. d.212. d. 228. 

Relief de Jare inet, where perſons are 
obliged conjunctly and feverally as prin- 
cipal Debitors. d. 4. * 

REMOVEING. feed. 234. 

RENOUNCIATION not allowed 
from one, who had granted Bond, that 
the Eſtate might be adjudged. 4. 380. 

Renounciations. ſee d. 96. d. 119. d. 270 
d. 270. 

RENTS. feed. gg. 

REPLY of Majority Found probable by 
the Purſuer only, and a Conjun& Pros 
bation denyed. d. 349. 


R E- 


R. S. 
REPKOBATORS. d. 38z. 
Reprobators, upon probation of Corruption 

probable prout de Jare atter Sentence. 
d. 160. | 

REQUISITION. d. 425. ſeed. 22 
d. 1C2. 

RES inter alios ala. ſeed. 219. 

Res Littgioſa. ſee d. 370. 

RESERVATION of apowerto bur- 
den Heirs etiam in Lefto, d. 353. 

RESOLUTIVE Condition. d. 397. 

RESTRAINT. {eed. 299. 

RETENTION. d. 241. 

In RETENTIS. ſeed. 74. 

REVERSION. feed. 27. d. 276. 
d. 417. 

If Reverſions,l:mited to a time,do preſcrive 
againſt Wives cled wich Hu>band.? 
d. 297. 

ROYAL Burghs and Burghs of Baro- 
ny their Libert:es. d. 395. 

RUINOUS Houſes. feed. 66. 


S. 


CAS! NE. feed. 22. d. 345. 
x * Safine by a Husband to his Wife pro- 
tis manibus, d. 125. 

A Safine within Burgh not booked.d. 348. 

SERVICE of Heirs. d. 416. ſeed. 323. 

SERVITUDE ſeed. 87. d. 312. 

A Servitude, ofa Divot in a Moor, found 
not to hinder an Heritorto Labour and 
improve the {ame,. there being to much 
thereof {et apart as would 1atisfty the 
end ofthe Servitude. d. 86. 

SESSIO N-Books do not prove the Age 
of a Party, to infer Reduction ex capzte 
Mzinoritatis. d. 72. 

SINGLE availof Marriage. d. 202. 

SOCIT. ſeed.s. 

SOLENNES Inducie. ſeed. 167. 

I» SOLUT UM date. d. 200. 

A SONE \ubſcribing as Witneſs to the 
Fathers Proviſion, of the reſt of the Chil- 

dren on Death-bed, hinders Reduftion 

" ex capite letti. d. go. | 

A SPECIAL ſervice inan Annualrent 
does give Right to Heretable Bonds, and 

_ all other Heretable Eſtate whereupon In- 
teftmentdid nor follow. d. 323. 
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Poſt SPONSALTA & BannaaWoman 
not /ut Jars, and can dono deed in pre- 
judice of her ſelf, or of her turure Hus- 
band, without his conſent. d. 13: 

If SPONSIONES ludicreanent Mar 
rying,ought to be allowed? d. 327. 

SPULZIE. d. 447. d. 459, ſeed. 

22. 

Spulzie being reltrifted ro wrongous Intro» 
m:ſſon, the Detenders are nor lyable in 
ſol:dym but conjunQtly, d. 1 37+ 

STENT Sim ofd by Burghs upon their 
Feuers. d. 190. 

orb ores DS. feed.229. d.z25, d. 
298, 

STR ANGERS. fee d.2r. d. 239. 

SU = CRIPTION iz ſubſidium. ite 
d. SI. 

SUBSIDIARY Adtion againſt the 
uſer of falſe Writs. d, 460. 

SUBSTITUTION. ſeed. 213. 

A SUBVASSAL, being Infeft by a 
Baron cm cur4/s © Bloodwitts, may hold 
Courts and unlaw for Blood. d. 5. 

Subvaſlals, beivg in poſſeſſion, ought to-be 
called m an Improbation againſt the 
Vaſlal their Author. d. 145, 

Ita SUTCESSOR in a Benefice be 
geen for his Predeceſſors Taxation? 

» ITS. 
Sueror Tire Lucrativo, d.13o. d.184 
«377+ 

A SU M.,expreſly provided by a Clauſe in 
a Diſpoſition and Infeftment, to be payed 
by the Receiver of the Diſpoſition, 
otherwayes his Right tobe void, ſuch a - 
Clauſe found Real. d. 41, 

Sums may be Moveable, tho - ſecured by 
Heretable Rights.  d. 342. 

SUPERVENIENT Tule. d. 389. 

SUSPECT Tutor. fee d. go, 


"T-- CITE Hypotheque. d. 420 

TACK. feed. 145. 

Tack of Teirids. 0. 289. 

A Tack, not cled with poſſeſſion and con- 
ferred in.rempus indebitum. d. 346, 

A Tack razed in the date. d. 179. 


A Tack, ſet by a Miniſter for more than 
three 


T. 


three years without conſent of the Pa- 
tron, how ſuſtained ? 0d. 25. 

Tacks after Redemption. d, 358. 

Tacks; andin what caſe remutitur Merces? 
d, 220. 

TACKSMEN of Lands within Burgh, 
d, 429. 

TAILZIES. d, 257, d, 266. 
TAVER NERS are preſumed toCompt 
Weekly with their Maſters. d, 340. 

TAXATION. feed, 115, d, 24r. 

Taxation not augmented upon the account 
of the ColleQtors Charges. d, 65. 

TEINDS. d,148, d, 355. ſced, 289, 
d, 388. 

Teinds belong to the Miniſter Jure Re- 
preſentationts, albeit the Kirk be a Mem- 
ber of a Collegiate Church, and the Mi- 
niſter not prebend. d, 112. 

TENENDAS. ired, 149. 

TENNENTS. feed, 189. 

TENOR and prouing therof. ſeed, 

77, d, 185, d, 304. | 

If the Tenor of Compryſings may be pro- 
ven? <, 24. 

TENTUS & reputatus. ſeed, 381, d, 


382, 
TERCE, d,141, d, 234- 
TESTAMENT. ſeed, 76, d, 103, 


d, 375, 4,159, d,194, d, 197. 
Teſtament ſufficiently executed by a De- 
creet, tho no payment be made there- 


upon. d, 49. 

TESTIMONIES of Witneſſes. ſee 
d, 361. 

TESTI S Domeſticus, d, 390. 

In Teſtium conflittu major pars prevalet. 
d, 109. | 

THI RL AGE. 
d, 351. | 

Thirlage conſtitute by reſervation of Mul- 
tures, asto theſe who conſent to the re- 
ſervation, albeir no preceeding Thurlage. 
d, 58. 

TRANSFERRENE. d,z2, d, 337: 

Transferring ina ReduQtion. d, 7. 

TRIAL at the Admiſſion of the Lords of 

- Seſfion. d, 1 80. 
TRUST.., ſeed, 186, d, 193. 
TRUSTEES. ſced, x74. 


d, 312, feed, 293 


TD 1E. A 


a, 


*. W W, 


Truſtees when they denude are to be re- 
lieved of all hazard, upon account of the 
Truit. d, 43. 

TUTEL# Adio. ſeed. 314. 

TUTOR and Pupil. d. 242. d. 376, 
ſced. 326. 

A Tutor being purſued to remove as ſu- | 
ſpect, there being Debts betwixt him and 
the Pupil, anorher friend appointed by 
the Lords to be joined to him. d.go, | 

A Tutor craving by a Bill, that he might 
ſet his Pupils Lands for leſſer Duties, { 
refuſed. d. 277. 

Tutors Lyable only for the time they ac. 
cept and not after they knew rhey were 
named, d. 233. 


V. 


\ © 4 map ig Stipends. d. 325. 
Noa VALENS agere. lee d. 297, '|6 


VASSAL. ſeed. 145. 

VASTA TION by War, Found togive 
Conauttores Veitigalium a proportional 
abatement ; albeit it be Conduittio ret du- 
bie, d.1o8. 

VICCARAGE. d. 388. ſeed. 148, 

VICT UAL. ſeed. 267. 

VITIOUS Intromiſſion. 


205. 0d. 354. 


U. 


if LTIMUS Heres, ſee d. 38. 
k UNFREEMEN. ſeed. 79. 
USURARY Bond. ſeed. 56. 


w 


fb d. 436. ſeed. 27. d. 
3 


d. 187. d. 


96. d. 134. d. 268. d.zzo. d. 


439. 

A Wadſer bearing only for ſecurity, and 
until the Wadfetter ſhould be fatisfied 
by Intromiſſtion, Found to be an impro- 
per Wadſet, tho without a Backtack. 
d. 57, | 

w A SETTERS muſt count for the 
excreſcence of the duties. d. 176. 

WAIRD Lands being diſponed by a 

w Fathsg 


| w W. 5 MN 
Father, with obligement for rwo In- 
fefirments; The Son muſt compleat 
the faid Right by Entreing and Infett- 
ing the Partie, Reſerving to him AQti- 
on for Relief of his Ward and Marri- 
age as accords. d. 82 


WARRANDICE from Aſtriction. d: 


I'7$. 
| The WARRANDICE of a Diſpoſiti- 
on of a Compriſing, found iz aubio to 
| warrand the Validity of the Compryle- 
ing and the Keality of the Debt; but 
not to retound the pryce in caſe of 
Eviction. d. 44. 

WARRANDICE of Lands is abſo- 
lute, unleſs expreſſly limited: But 
Warrandice in Afhignations of Bonds is 
only debitoren eſſe, but on eſſe locus 

letem. d. 248. 
6, WEARING the Habite. d. 252. 
WIFE. ſee. d.6., ro. d. 71.4. 85.d. 100. 
d. 105. d. 125, d. 141. d. 143. d. 144. 
d. 182, d. 204.4. 257. d. 264. d. 297. 


d. 315. d. 332.d. 353-d. 371. 
A Wite conſenting to a Diſpoſition of Lands 


to evict the ſame, ſhe acquireing there- 
aſter a Right from another Perſon. d. 
128. 
A Wife haveing a peculium ſettled upon 
her excluſive of her Husbands Intreſt 
therein, found lyable for a Bond gran- 
ted by her. d. 164. 


| WARRANDICE. ſee. d, 15. d. 93- 


made by her Husband; is not hindred 


£m W. 

The Wife is praxpoſita necotiis domeſticis 

for Proviſion of the Houſe. d, 310, 

A White Trafiqueing as a Merchand, the 
Husband is lyable tor Debts Contrated 
by her on the account of that Tratique, 
act ione Inſtitoria. d. 319. 

A WIFES obligement ffante matrimonio, 


Wives and conjunCt perſons ought to abide 
by Writs Simpliciter, d. 265. 

Wives Infettments. upon their ContraQts of 
Marriage ſuſtained albeit Baſe, in res 
”- of the Husbands poileſlion, 
d. 161. 

WITNESSES. d. 441. ſee d. 42. d. 
109. d. 219. d. 236. d. F 44 d. 383. 
d. 419. d. 427. d. 428. d. 432. - 

Witneiles before Anſwer. d. 171. 

Witneſſes depoſitions how received before 
RUMI to ly in Retentis? 

» The 

Witneſl-s ina Bond not being deſigned, 
It's allowed to the perſon to deligne 
them ; one of the. Witneſſes being yet on 
lyfe. d. 12. 

WRITERS name may be condeftend- 
ed upon after the Writer and Witneſſes 
w_ Dead: And in whatcaſeand Terms? 

. 343+ 

Writers to the Signet diſcharged to alter 
the /olennes Jnducie in Bills and Sum- 
monds, except in ſuch as are priviledged 
by the Law. d. 167, 


